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(frtnitq  Saration, 


XnL  VICTORIA.     1849. 


(TRmiTT  VACATION  CONTINUED  PROM  VOL.  XIII.) 


ATRTON  and  Another  v.  ABBOTT  and  Another.    Juli/  5. 

SeathU  :  Thftt  the  sUtntes  27  H.  8,  o.  20,  32  H.  8,  o.  1,  and  2  A  3  Rd.  8,  o.  13,  for  the  payment 
and  recovery  of  « offerings,"  <' oblations,"  and  "obventions,"  and  24  K  8,  e.  12,  s.  2,  prohibit- 
ing appealb  to  Rome  in  caoBee  relative  to  right  of  "Uthea,  oblatioae,  and  obventions,"  include 
Bortoariee. 

Bat  mortnaries  are  not  within  etat.  7  A  8  W.  3,  e.  8,  i.  2,  which  anthoriiea  Jattlcea  of  the  peace 
to  adjndieate  upon  eomplaints  of  labtraction  of  "imall  tithes,  offerings,  oblations,"  and 
<'obTentions" 

Jnstaeea  of  the  peaoe  made  an  order  nnder  the  last-mentioned  statate,  reciting  a  complaint  that 
certain  parishioners  had  refused  to  pay  to  the  parties  entitled  the  oblations,  obventions,  and 
other  customary  dues  and  payments  arising,  Ao. ;  and  the  Justices  by  their  order  adjudicated 
that  there  was  due  from  those  parishioners  the  sum  of  10«.,  being  the  amount  and  value  **  of 
dktf  aaid  oblatioiu,  ohventiofu,  and  other  euttomary  duet  and  paymente  which  have  become  due," 
Ac,  **  from  them,"  Ac,  and  ordered  them  to  pay  the  said  sum,  Ac  In  an  action  of  trespass 
for  a  distress  made  under  the  order : 

Held,  that  evidence  was  admissible  to  show  that  the  10«.  were  daimed  before  the  Justices  in 
respect  of  a  mortuary ;  there  not  being,  on  the  laoe  of  the  order,  any  finding  of  &ct  by  which 
that  extrinsic  evidence  was  excluded. 

And  thal»  in  the  absence  of  such  evidence,  the  order  would  be  bad  for  uncertainty. 

Trespass  for  breaking  and  entering  the  shop  of  the  plaintiffs  at 
Colne  in  Lancashire,  and  seizing  and  distraining  pieces  of  cloth  of  the 
plaintiffs  therein.  Plea:  Not  guilty,  by  statute.  On  the  trial,  before 
^RoLFB,  B.,  at  the  Lancaster  Spring  assizes,  1847,  a  verdict  was  p^^. 
taken  for  the  plaintiffs  for  40f.  damages,  subject  to  the  opinion  of  '- 
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this  Court  on  a  special  case.  The  material  parts  of  the  case  were  as 
follows. 

The  plaintiffs  are  the  execators  of  John  Wj^ts^^  who  died  at  Colne, 
in  the  parish  of  Whalley  in  Lancashire,  o^  tfi^  15th  of  April,  1844, 
leaving  personal  assets  of  the  value  of  40i.tftfd' upwards,  after  payment 
of  his  debts.  Up  to  and  at  the  tiioe 'ci^^his  death  he  was  a  hoose- 
keeper,  residing  and  carrying  on  the  «usmess  of  a  pawnbroker  at  Golne 
aforesaid ;  and  the  pieces  of  cIotb*^ere  part  of  his  stock  in  trade,  and, 
at  the  time  of  the  seizure  and  distress,  were  the  property  of  the  plain- 
tiffs as  his  executors. 

On  the  18th  of  August,  1^45,  the  following  complaint  in  writing 
was  made  to  the  defendabt'Abbott,  who,  and  the  other  defendant  (jar- 
nett,  then  and  from  t&en^  until  and  at  the  time  of  the  commencement 
of  the  suit,  were  'j^itfces  of  the  peace  acting  in  and  for  the  said 
county ;  viz. :  .  *  /./ 


*! 


**  To  the  Reverend  Philip  Abbott,  Clerk,  one  of  Her  Majestj^s  justices  of  the  peace 
in  and  for  the  countyy>f  Lancaster.  Edmund  Hopwood,  of/'  &c.,  "  agent  to  John 
Taylor,  of  Whalley  in  the  said  county.  Esquire,  the  Rev.  John  Master  Whallej,  of  Clerk- 
^11  withij^  Wballey  aforesaid,  clerk,  aud  William  Whalley,  of  Whalley  aforesaid, 
Jlsquire,  complaineth  that  he,  the  said  E.  Hopwood,  did,  by  the  space  of  twenty  days 
and  upwards  before  the  day  of  the  date  hereof,  demand  of  Henry  Ayrton,  of  Colne  in  the 
said  county,  draper,  and  Benjamin  Watson,  of  the  same  place,  cotton  manufacturer, 
executors,"  &c.,  "  of  John  Watson,  late  of,"  &c.,  "  deceased,  as  such  executors  as  afore- 
said, the  oblations,  obventions,  and  other  customary  dues  and  payments  arising  within 
the  parish  of  Whalley  aforesaid,  and  which  have  justly  become  due  within  two  years 
now  last  past  from  them  the  said  H.  A.  and  B.  W.,  as  such  executors  as  aforesaid, 
unto  them  the  said  J.  Taylor,  J.  M.  Whalley,  and  W.  Whalley,  to  the  value  of  10«.: 
and  that  the  said  H.  A.  and  B.  W.  did,  upon  the  siud  demand,  respectively  refnse, 
and  do  yet  respectively  refuse,  to  pay,  and  have  not  nor  has  either  of  them  paid,  the 
^n-i  same,  nor  any  part  thereof.  *The  said  complainant,  as  such  agent  as  aforesaid 
J  to  the  said  J.  Taylor,  J.  M.  Whalley  and  W.  Whalley,  therefore  prayeth  such 
redress  in  the  premises  as  to  you  shall  seem  meet,  and  as  to  the  law  doth  appertain. 
Signed  the  13th  day  of  August,  a.  d.  1845.  Edmund  Hopwood." 

On  the  same  18th  August  a  summons  was  issued  by  defendant  Abbott, 
and  served  upon  the  plaintiffs.  It  was  addressed  to  the  Constable  of 
the  township  of  Golne,  and  all  others,  &c.  It  recited  the  complaint  of 
Hopwood,  agent  to  John  Taylor,  &c.,  that  Ayrton  and  Watson,  execu- 
tors, &c.,  <«  have,  for  above  the  space  of  twenty  days  before  the  time 
of  the  said  complaint  so  made  unto  me  as  aforesaid,  respectively  refused 
to  pay  unto  the  said  J,  Taylor,  J.  M.  Whalley,  and  W.  Whalley,  and 
have  not,  nor  has  either  of  them,  yet  paid,  the  oblations,  obventions, 
and  other  customary  dues  and  payments  arising  within  the  parish  of 
Whalley  aforesaid,  and  which  have  justly  become  due  within  two  years 
now  last  past  from  them  the  said  H.  A.  and  B.  W.  as  such  executors  aa 
aforesaid  unto  them  the  said  J.  Taylor,"  &c.,  "to  the  value  of  10#." 
The  constable  was  therefore  commanded  to  summon  Ayrton  and  Watson 
to  appear  before  such  two  of  Her  Majesty's  justices  for  the  county  aa 
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slioidd  be  present  at  the  Sessions  room  in  Glitheroe  in  the  said  county 
on  2l8t  Aagast  then  instant^  ftc,  to  answer,  &c.  Signed  and  sealed 
by  defendant  Abbott. 

On  the  said  21st  August,  the  plaintiffs,  in  pursuance  of  the  said 
summons,  appeared  before  the  defendants  and  two  other  magistrates  of 
the  said  county,  to  answer  to  the  said  complaint :  and,  on  that  occasion, 
the  attorney  for  the  said  J.  Taylor,  J.  M.  Whalley  and  W.  Whalley,  in 
support^  of  the  said  complaint,  claimed  against  the  defendants,  as  exe- 
cutors, ftc,  the  sum  of  *10f.,  as  being  a  mortuary  alleged  to  be  due  ^^ . 
and  payable  by  custom  to  the  said  J.  Taylor,  J.  M.  Whalley,  and  ^ 
W.  Whalley,  as  lay  rectors  of  the  parish  of  Whalley,  on  the  death  of  any 
resident  housekeeper  in  the  township  of  Colne  aforesaid,  in  the  parish 
aforesaid,  having  movable  goods  of  the  value  of  40/.  over  and  above 
just  debts.  Whereupon  the  now  plaintiffs  disputed  before  the  said 
justices  the  existence  and  validity  of  the  alleged  custom,  the  jurisdic- 
tion of  the  justices  in  the  matter,  and  the  sufficiency  of  the  complaint 
and  summons.  The  said  rectors  produced  evidence  in  support  of  their 
claim :  and,  after  several  adjournments,  the  following  order  was  made 
under  the  hands  and  seals  of  the  defendants. 

'*  Whereas,  on,"  &o.,  *'  complaint,"  &o.,  '*  was  made  unto  the  undersigned,  the  Rev. 
Philip  Abbott,  clerk,  one  of  Her  Majesty's  justices  of  the  peace  within  and  for  the 
county  of  Lancaster,  by  Edmund  Hopwood,  of,"  &c.,  '*  agent,"  ^'i  **  that  Henry  Ayr* 
ton,  of,"  &c.,  "  and  Benjamin  Watson,  of,"  &c., "  executors/'  &c.,  **  did,  for  the  space 
of  twenty  days  and  upwards  next  before  the  day  of  the  date  of  the  said  complaint,  so 
made,"  Ac.,  "  and  by  the  space  of  twenty  days  after  demand  thereof  made  upon  them 
as  such  executors  as  aforesaid,  respectively  refuse  to  pay  unto  the  said  J.  Taylor,  J. 
M.  Whalley  and  W.  Whalley,  and  had  not,  nor  had  either  of  them  the  siud  H.  A. 
and  B.  W.  at  the  time  of  the  said  complaint  then  paid,  but  still  did  respectively  re- 
fuse to  pay,  the  oblations,  obveations,  and  other  customary  dues  and  payments,  or 
any  part  thereof,  arising  within  the  parish  of  Whalley  in  the  said  county,  and  which 
had  justly  become  due  within  two  years  then  last  past  from  them  the  said  H.  A.  and 
B.  W.  as  such  executors,"  &c.,  "  unto,"  &c.,  "  to  the  value  of  10«.:"  prayer  of  redress 
by  the  complainant,  as  such  agent,  &c.,  was  then  recited.  **  Whereupon,"  Ac. :  the 
order  then  recited  grant  of  the  summons  by  the  said  justice ;  attendance  on  the  sum- 
mons ;  adjournment  to  4th  September ;  and  attendance  of  Ayrton  and  Watson  on 
that  day  "  before  us  the  said  justices  then  in  petty  session  assembled  at  Clitheroe 
afores»d  in  pursuance  of  the  said  acyoumment."  It  then  proceeded :  "  Now  we,  the 
said  Philip  Abbott,  and  also  Jeremiah  Gamett,  Esquire,  being  both  of  us  such  jus- 
tices as  aforesaid,  and  being  so  assembled  at  Clitheroe  aforesaid  on  the  said  4th  day 
of  September,  and  being  neither  of  us  patron  of  the  parish  church  of  Whalley  afore- 
said, nor  any  way  interested  in  the  said  oblations,  obTcntions,  and  other  customary 
dues  and  payments,  or  any  of  them,  *haTing  on  that  day,  that  is  to  say  on  the  p^. 
said  4th  day  of  September,  fully  and  duly  examined  the  truth  and  justice  of  1* 
the  said  complaint  upon  oath,  and  having  on  that  day  also  heard  the  said  H.  Ayrton 
and  B.  Watson  (by  their  attorney)  in  their  defence,  and  haying  on  that  day,"  &c, 
(adjournment  of  the  case  for  consideration),  "  do,  on  this  present  18th  day  of  Sep- 
tember, after  due  and  mature  consideration,"  Ac.,  "  find  and  determine  that  there  is 
justly  due  from  them  the  said  H.  A.  and  B.  W.,  as  such  executors  as  aforesaid,  to 
the  said  J.  Taylor,  J.  M.  Whalley  and  W.  Whalley,  the  sum  of  10«.  for  and  in  respect 
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of  and  being  the  amount  and  value  of  the  said  oblations,  obTentionn,  and  other  onsto* 
mary  does  and  payments  which  have  become  doe  and  payable  from  them  the  said 
H.  A.  and  B.  W.,  as  such  executors  as  aforesiud,  within  two  years  next  before  the 
time  of  making  the  said  complaint.  And  we  do  therefore  adjudge  and  order  the 
aforesaid  H.  A.  and  B.  W.,  as  such  executors  as  aforesaid,  to  pay  or  cause  to  be  paid 
unto  the  said  J.  Taylor,  J.  M.  Whalley,  and  W.  Whalley,  or  to  one  of  them  on  behalC 
^.,  '*  or  to  the  said  £.  Hopwood,  their*  recognised  agent  for  this  turn,  the  aforesaid 
sum  of  10«.,  and  also  the  sum  of  10«.  for  the  costs  and  charges  of  the  said  J.  Taylor, 
J.  M.  Whalley  and  W.  Whalley  in  prosecuting,"  &o.  "  for  the  recovery,"  &o.  "Given," 
Ac.  (18th  September  1845). 

No  Other  claim  but  for  the  alleged  mortuary  was  ever  made  before 
the  said  juatices ;  and  the  said  sum  of  lOt.  in  the  order  first  mentioned 
is  the  10«.  claimed  as  such  mortuary. 

The  plaintiffs  were  served  with  the  order,  and  refused  to  pay :  and 
the  now  defendants  made  and  issued  their  warrant  of  distress,  directed 
to  the  constable  of  Golne,  to  the  churchwardens  of  the  parish  of 
Whalley,  and  all  others  whom  this  might  concern.  The  warrant,  after 
reciting  the  complaint  and  summons,  proceeded : 

"  And  whereas  we  the  said  justices,  being  neither  of  us  patron  of  the  parish  church 
of  Whalley  aforesaid,  nor  any  way  interested  in  any  of  the  said  oblations,  obven- 
tions,  or  other  customary  dues  and  payments,  have  duly  examined  the  truth  and  jus- 
tice of  the  said  complaint,  and  have  ordered  the  said  H.  A.  and  B.  W.,  as  such 
executors  as  aforesaid,  to  pay  or  cause  to  be  paid  unto  the  said  John  Taylor,"  Ac., 
"or  to  one,"  &c.,  "or  to  the  said  £.  Hopwood,"  &o.,  "the  sum  of  10«.  for  and  in  respect 
of  and  being  the  amount  and  value  of  the  said  oblations,  obventions,  and  other  cus 
tomary  dues  and  payments  which  have  become  due,"&o.  (as  in  the  order),  "from  them,'' 
^.,  "to  the  sfud  John  Taylor,"  &o.,  "within  two  years,"  &o.,  "together  with  the  sum 


^An  of  ,10«.  for  the  costs,"  &o.  (as  *in  the  order),  "which  said  sums  make  in  the  whole 
-■  the  sum  of  \L\  And  whereas  it  appeared  unto  us  the  said  justices  that  the  said 
H.  A.  and  B,  W.,  as  such  executors  as  aforesaid,  had  due  notice  of  our  said  order  foi 
the  space  of  ten  days  and  upwards  before  the  day  of  the  date  hereof,  but  have,"  Ac. 
(refusal  of  payment) :  "  These  are  therefore  to  command  you  jointly  and  severally  that 
you,  or  some  one  of  you,  do  forthwith  distrain  the  goods  and  chattels  of  the  estate 
and  effects  of  the  said  John  Watson,  deceased ;  and,  in  case,"  &c. ;  direction  to  sell 
if  the  1^.  and  reasonable  charges  of  distress  be  not  paid  or  tendered  within  four  days 
next  after  distress  made,  and  to  pay  the  \L  out  of  the  proceeds :  costs  of  distress  to 
be  retained:  overplus,  if  any,  returned.  "Given,"  &o.  (12th  December,  1845). 
"  Philip  Abbott  (L.  S.)    Jkrexiah  Garnbtt  (L.  S.)." 

The  case  then  stated  that  an  officer  acting  under  the  warrant  entered 
plaintiff's  shop  in  the  declaration  mentioned,  and  seized  the  cloth 
therein  also  mentioned  as  a  distress,  &c.,  and  detained  the  same  till 
plaintiffs  paid  the  10«.  and  costs  under  protest.  Whereupon  plaintiffs 
gave  due  notice  of  action,  &c. 

<<  The  defendants  contend  that,  if  the  documents  show  jurisdiction, 
none  of  the  other  facts  stated  in  the  case,  touching  the  questions  which 
the  defendants,  as  justices,  have  decided,  are  admissible  in  evidence ; 
and  the  Court  is  to  determine  whether  such  facts  or  any  of  them  are 
00  admissible. 

<<  If,  upon  the  whole  case,  excluding  those  facts  which  the  Court  shall 
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think  not  admissible  in  evidenoe,  the  Court  shall  be  of  opinion  that  the 
action  is  maintjftinable,  the  verdict  entered  for  the  plaintiffs  is  to  stand : 
but,  if,  on  the  other  hand,  the  Court  shall  be  of  opinion  that  the  action 
is  not  maintainable^  the  said  verdict  is  to  be  set  aside,  and  in  lieu 
thereof  a  nonsuit  or  verdict  for  the  defendants  is  to  be  entered." 
Liberty  to  either  party  to  turn  the  case  into  a  special  verdict,  omitting 
those  facts  which  the  Court  shall  determine  not  to  be  admissible  as 
evidence. 

The  case  was  argued  in  last  Easter  term.(a) 

*  Joseph  AddUon  for  the  plaintiff. — The  defence  must  rest  on  |-^. 
Stat.  7  &  8  W.  8,  c.  6.(i)  Sect.  S  authorizes  the  distress,  under  ^ 
warrant  of  two  or  more  justices,(c)  on  the  goods  of  persons  who  shall 
refuse  or  neglect  to  pay  after  ten  days'  notice  of  an  order  of  the  said 
justices,  made  under  sects.  1  and  2.  Sect.  1  enacts  that  all  persons 
<<  shall  henceforth  well  and  truly  set  out  and  pay  all  and  singular  the 
tithes,  commonly  called  small  tithes,  and  compositions  and  agreements 
for  the  same,  with  all  offerings,  oblations,  and  obventions,  to  the  several 
rectors,  vicars,  and  other  persons,  to  whom  they  are  or  shall  be  due,  in 
their  several  parishes,"  &c.,  <<  according  to  the  rights,  customs,  and  pre* 
scriptions  commonly  used  within  the  said  parishes  respectively ;  and  if 
any  person  or  persons  shall  hereafter  subtract  or  withdraw,  or  any  ways 
fail  in  the  true  payment  of  such  small  tithes,  offerings,  oblations,  ob- 
ventions, or  compositions  as  aforesaid,"  for  twenty ^days  after  demand, 
complaint  may  be  made  to  two  or  more  justices  of  the  county,  &c., 
<<  neither  of  which  justices  of  peace  is  to  be  patron  of  the  church  or 
chapel  whence  the  said  tithes  do  or  shall  arise,  nor  any  ways  inter- 
ested in  such  tithes,  offerings,  oblations,  obventions,  or  compositions 
aforesaid."  Sect.  2  enacts  that,  when  the  complaint  is  made  to  the 
justices,  they  shall  summon  the  party  complained  of,  and,  on  appear- 
ance, or  default  after  summons,  « proceed  to  hear  and  determine  the 
said  complaint,  and  upon  the  proofs,  evidences,  and  ^testimonies,  p^^ 
produced  before  them,  shall,  in  writing  under  their  hands  and  seals,  ^ 
adjudge  the  case,  and  give  such  reasonable  allowance  and  compensation 
for  such  tithes,  oblations,  and  compositions  so  subtracted  or  withheld, 
as  they  shall  judge  to  be  just  and  reasonable,  and  also  such  costs  and 
charges,  not  exceeding  10«.,  aa  upon  the  merits  of  the  cause  shall  appear 
just." 

First :  mortuaries  do  not  fall  within  the  words  of  this  statute.  They 
are  neither  small  tithes,  nor  compositions  or  agreements  for  the  same, 
nor  offerings,  oblations,  or  obventions.  In  8  Burn's  Ecc.  L.  86  (9th  ed.), 
tit.  Offering*^  it  is  said,  that  «  Offerings,  oblations,  and  obventions,  are 

(a)  April  S7, 1849.    Before  PATnsoir,  CoiJiBii>a%  and  Erlb,  Jb. 

(6)  Continaed  bj  stet  10  A  11  W.  8,  e.  16,  and  made  perpetual  by  stat  3  A  4  Ann.  o.  18,  a.  I. 

(«)  A  single  Jnstioe  maj  receive  the  oomplaint  and  summon,  by  stat  63  G.  3,  o.  127,  a.  4,  and 
\fj  the  general  enaetment  of  stat  11  k  13  Viet  o.  48,  s.  29,  whieh  also  enables  any  one  justice 
to  issne  the  warrant  of  distren. 

o2 


'9] 


8  AYRTON  V.  ABBOTT.    T.  V.  1849. 

one  and  the  same  thing :  though  obvention  is  the  largest  word."  It  is 
true  that  Burn  comprehends,  under  these,  « the  customary  payment  for 
marriages,  christenings,  churchings,  and  burials:**  but  a  mortuary  is 
due  whether  the  party  be  buried  in  the  churchyard  or  not ;  and,  accord- 
ingly. Burn  has  a  distinct  article  under  the  title  Mortuary;  vol.  2,  p. 
562  a :  and  he  there  adopts  the  distinction,  that  the  mortuary  <<  was  a 
right  settled  on  the  church  upon  the  decease  of  a  member  of  it ;  and  a 
corse  present  was  a  voluntary  oblation  usually  made  at  funerals."  The 
distinction  may  be  collected  from  Jacob's  Law  Dictionary,  where  there 
are  distinct  titles  of  mortuary^  oblations^  obvention$,  and  offerings. 
Blackstone,  in  2  Gomm.  425,  defines  mortuaries  as  «  a  sort  of  eccle- 
siastical heriots."  In  4  stat.  13  Ed.  1,  c.  1  (Circumspect^  agatis), 
<<  mortuaries"  are  spoken  of  in  sect.  5  after  «  oblations  or  tithes  due 
and  accustomed"  have  been  mentioned.  Stat.  21  H.  8,  c.  6,  limits  the 
amount  to  be  taken  for  mortuaries ;  and  here  they  are  spoken  of  without 
any  mention  of  offerings,  oblations,  or  obventions.  On  the  *other 
hand,  stat.  2  &  8  Ed.  6,  c.  18,  s.  10,  speaks  of  offerings,  without 
any  mention  of  mortuaries :  and  that  offerings  there  do  not  include 
mortuaries  appears  from  the  enactment,  in  that  section,  that  the  offer- 
ings shall  be  paid  yearly,  at  such  four  offering  days  as  had  been  accus- 
tomed for  the  last  four  years,  or  else  at  Easter ;  a  proyision  manifestly 
inapplicable  to  mortuaries.  Neither  therefore  can  mortuaries  be  in- 
cluded in  the  word  « obventions,"  mentioned  in  sect.  18  of  the  same 
statute.  Yet  obventions  is  the  most  comprehensive  word  in  stat.  7  & 
8  W.  8,  c.  6.  [CoLBRiDGB,  J. — According  to  your  present  argument, 
stat.  2  &  8  Ed,  6,  c.  18,  would  not  apply  to  payments  for  the  church- 
ing of  women.  What  description  would  you  give  of  a  mortuary  ?  It 
is  said  to  have  been  originally  a  voluntary  offering,  which  had  become 
customary  as  a  sort  of  composition.]  In  1  Eagle  on  Tithes,  418,  it  is 
said :  «  Mortuaries,  which  are  indisputably  due  only  by  special  custom, 
are  said  to  have  been  given  pro  recompensatione  subtractionis  deeimarum 
personaliuniy  neenon  et  oblationumj  and  for  this  reason  they  have  been 
sometimes  classed  under  the  head  of  personal  tithes,  and  offerings." 
He  refers  to  2  Inst.  491,(a)  which  contains  nothing  illustrating  the 
question  now  before  the  Court.  The  explanation  appears  to  be  merely 
conjectural ;  and  the  author  does  not  notice  any  statutable  proceeding 
for  the  recovery  of  mortuaries,  except  under  the  statute  of  Circum- 
spect^  agatis,  and  stat.  21  H.  8,  c.  6 ;  though  he  speaks  earlier  (p.  417) 
of  the  offerings,  oblations,  ^nd  obventions  recoverable  under  s^at.  7  k 
♦101  ^  ^*  ^'  ^'  ^'  ^S^^'  mortuaries  cannot  have  been  "^contemplated 
-^  by  a  statute  giving  summary  jurisdiction,  to  be  exercised  by 
justices  ten  days  after  complaint  and  order,  if  payment  has  not  been 
made  within  twenty  days  after  demand ;  for,  to  ascertain  the  amount 
payable,  it  might  be  necessary  to  inquire  into  all  the  assets  and  liabili- 

(a)  Al«o  to  Oodoiph.  Report.  i2S  (2d  ed.),  &  32. 
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ties  of  the  deceased,  which  would  in  most  cases  be  impossible  within  the 
time.  Further,  the  remedy  by  sect.  8  is  against  the  person  who  shall 
refuse  or  neglect  to  pay :  the  legislature  here  cannot  have  had  in  view 
the  estate  of  a  deceased  person. 

Next,  assuming  that  mortuaries  are  not  within  stat.  7  ft  8  W.  8,  c.  6, 
the  magistrates  had  no  jurisdiction.  On  the  other  side,  reliance  will 
be  placed  on  the  class  of  cases  including  Basten  v,  Carew,  8  B.  ft  C. 
649  (E.  C.  L.  R.  vol.  10),  Brittain  v.  Kinnaird,  1  Br.  ft  B.  482  (E.  C. 
L.  R.  vol.  5),  and  Mould  v.  Williams,  5  Q.  B.  469  (E.  G.  L.  R.  vol.  48)  : 
and  it  will  be  said  that  the  order  of  the  magistrates  conclusively  shows 
the  facts  proved  to  be  within  their  jurisdiction,  and  that  no  other  evi- 
dence can  be  admitted  to  show  what  those  facts  were.  That  argument 
might  prevail,  if  the  order  confined  itself  to  the  words  of  the  statute. 
But  it  directs  payment,  not  only  of  oblations  and  obventions,  but  of 
<<  other  customary  dues  and  payments,**  an  expression  which  might 
include,  not  only  mortuaries,  but  customary  copyhold  fines.  The  order, 
therefore,  if  looked  at  alone,  is  bad  for  uncertainty :  it  should  at  any 
rate  have  shown  how  much  was  due  under  each  of  the  heads :  and,  if 
more  than  the  order  is  looked  at,  the  particular  objection  is  let  in. 
But,  further,  the  facts  may  be  looked  at  for  the  purpose  of  showing 
whether,  upon  the  complaint  made,  the  justices  had  *power  to  p^^  ^ 
commence  the  inquiry  at«all:(a)  and,  if  the  first  objection  be  ^ 
good,  they  had  no  such  power. 

Again,  the  information  ought  to  have  shown  (as  the  order  does  show) 
that  the  justices  to  whom  the  complaint  was  preferred  were  not  inte- 
rested in  the  offerings.  A  conviction  under  a  statute  is  bad  which  does 
not  negative  the  exceptions  in  the  statute ;  Bex  v.  Jukes,  .8  T.  R.  542. 
[CoLERiDGS,  J. — How  is  the  party  making  the  complaint  to  know  whether 
the  magistrate  is  interested  ?]  The  magistrate  must  know ;  and,  if  he 
is  interested,  he  ought  not  to  act.  [Golsridge,  J. — Your  objection 
applies  here  to  the  complaint  only.}  Sect.  1  requires  the  complaint  to 
be  made  to  a  justice  who  is  not  interested :  if  a  complaint  were  made 
to  a  justice  who  was  so,  the  objection  would  not  be  cured  by  his  parting 
with  his  interest  before  the  hearing.  There  has  been  no  such  complaint 
as  the  statute  requires.  And,  further,  the  warrant  is  incorrect,  as  it 
orders  distress  to  be  made  of  the  goods  and  chattels  of  John  Watson, 
deceased ;  whereas,  by  stat.  7  ft  8  W.  8,  c.  6,  s.  8,  the  distress  is  to  be 
on  the  goods  and  chattels  of  the  party  refusing  to  pay.  [Goleridoe, 
J. — The  words  here  must  be  taken  to  mean  the  goods  in  the  possession 
of  the  executors,  which  were  of  the  deceased.] 

Edward  Jameiy  contril. — ^Mortuaries  are  within  the  words  «  offerings, 
oblations,  and  obventions,**  in  stat.  7  ft  8  W.  8,  c.  6,  s.  1.  All  the  defi- 
nitions in  the  books  bring  them  under  one  or  other  of  these  terms.    The 

(a)  See  Regina  v.  Bolton,  1  Q.  B.  M  (B.  C.  L.  R.  vol.  41). 


11  AYRTON  V.  ABBOTT.    T.  V.  1849. 

4^191  explanation  in  2  Inst.  491,  is :  ^^Martuarie.    Or,  a  corse  present. 


12] 


Mortuarium  is  a  gift  left  by  a  man  at  his  *death,  pro  recompen- 


satione  subtractionis  decimaram  personalium,  et  oblationum."  That 
implies  that  the  mortuary  itself  is  in  the  nature  of  an  oblation,  or  offers 
ing.  [CoLERiDaE,  J. — Do  you  understand  '<  left"  to  mean  bequeathed  ?] 
It  might  be  a  deathbed  gift.  But  it  is  said  to  have  been  considered  as 
a  kind  of  ecclesiastical  heriot.  [Golbridoe,  J. — That  is  noticed  in 
Stephens's  Treatise  of  the  Laws  relating  to  the  Clergy,  a  yery  careful 
work,  where  (vol.  i.  p.  809)  Bracton  is  cited  on  this  point.(a)  The 
second  best  beast  or  chattel  was  reserved  to  the  Church  by  custom  in 
some  places ;  and  this  caused  mortuaries  to  be  looked  upon  in  the  light 
of  heriots.]  In  Wats.  Glerg.  Law,  582,  c.  52,  mention  is  made  of  «'  mor* 
tuaries  and  offerings,  called  also  oblations  and  obventions.'*  They  seem 
to  be  treated  as  oblations  in  the  notes  to  1  Gibs.  God.  709  (2d  ed.  Tit. 
XXX.  C.12) :  and,  in  2  Bum's  Ecc.  Law,  562,  tit.  Mortuaryj  s.  1,  it  is  said 
that  '<  Mortuary  seems  to  have  been  originally  an  oblation  made  at  the 
time  of  a  person's  death."  Mortuaries  are  indeed  mentioned  separately 
from  <<  oblations"  in  the  statute  Circumspect^  agatis,  4  stat.  13  Ed.  1, 
c.  1 ;  but  that  Lord  Coke  deemed  them  to  fall  under  that  description 
may  be  inferred  from  his  comment  on  the  statute  in  2  Inst. :  <<  Obla- 
tiones  in  the  canon  law  are  thus  defined :  <  Oblationes  dicuntur  quae- 
cunque  a  piis  fidelibusque  Christianis  offeruntur  Deo  et  ecclesise,  sive 
res  solidse,  sive  mobiles :"  2  Inst.  489.  And  in  1  Oibs.  Cod.  704,  note  g 
(Tit.  XXX.  c.  10),  it  is  said :  <<  What  may  be  properly  called  oblations, 
^^  nn  are  those  which  Lyndwood  describes :  Accedentes  ad  solennia 
-'  '^'nubentium,  purificationes  mulierum,  mortuorum  exequias,  et  alias 
solennitates  divinas  et  populares,  soleWnt  aliquid  certum  offerre." 
<<  From  which  customary  offerings,  the  fees  or  duties  now  payable  on 
these  occasions  did  probably  spring,  and  may  be  thought  a  kind  of  com- 
position for  them:"  and  it  is  added  that  by  the  common  law,  as  well 
as  by  statutes,  among  which  is  Circumspect^  agatis,  these  profits  are 
recoverable  in  the  Spiritual  Court.  In  3  Burn's  Eccl.  Law,  36,  tit. 
OfferingSj  it  is  said  that  <<  Offerings,  oblations,  and  obventions,  are  one 
and  the  same  thing :  though  obvention  is  the  largest  word.  And  under 
these  are  comprehended,  not  only"  Easter  offerings,  <<  but  also  the  cus- 
tomary payment  for  marriages,  christenings,  churchings,  and  burials." 
[CoLERiDQE,  J. — According  to  the  judgment  in  Andrews  v.  Cawthome, 
Willes,  536,  537,  note  (a),  a  burial  fee  is  different  from  a  mortuary.] 
In  Com.  Dig.  Prohibition  (G.  11),  it  is  said,  that  <<  the  Court  Christian 
shall  hold  plea  for  oblations,  obventions,  mortuaries,  pensions :"  and 
that  <<  oblations  comprehend  the  customary  payments  of  every  commu- 
nicant, or  for  marriages,  christenings,  churchings,  or  burials."  In  2 
Inst.  659,  <<  offerings  or  oblations"  are  mentioned  indiscriminately  as 
<(  the  profits  of  the  church,"  <<  free  or  voluntary,  and  consuet ;  or  by 

(a)  Bimoton,  foL  60  a.  Lib.  2,  e.  It,  1 1. 
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custom,  as  here"  (bj  stat.  2  &  3  Ed.  6,  c.  13,  s.  10),  <<  it  appeareth." 
It  is  true  that,  by  the  clause  last  referred  to,  the  payments  are  to  be 
made  on  stated  <<  offering-days,"  whereas  mortuaries  are  of  uncertain 
occurrence :  but,  if  this  were  a  reason  for  holding  mortuaries  not  to  be 
included  in  the  clause  or  comment,  the  same  argument  would  exclude 
marriage  fees.     And  sect.  13  of  that  *act  gives  a  process  in  the  r^-tA 
Ecclesiastical  Court,  '<  if  any  person  do  subtract  or  withdraw  any  '- 
manner  of  tithes,  obventions,  profits,  commodities,  or  other  duties  before 
mentioned,  or  any  part  of  them,  contrary  to  the  true  meaning  of  this 
act,  or  of  any  other  act  heretofore  made."     Again,  difficulties  arise  in 
construing  the  statutes,  if  mortuaries  are  not  included  under  the  words 
<«  oblations  and  obventions ;"  for,  if  that  be  so,  disputes  concerning 
them  are  not  withdrawn  from  the  jurisdiction  of  the  See  of  Rome  by 
the  act  i^For  the  restraint  of  appeals,"  24  H.  8,  c.  12,  sects.  2,  4. 
[Erle,  J. — That  seems  to  be  provided  for  afterwards  by  stat.  1  Eliz.  c. 
1,  sect.  16.]     Again,  according  to  the  same  argument,  mortuaries,  not 
being  expressly  mentioned,  would  not  be  included  in  stat.  27  H.  8,  c. 
20,  s.  1,  which  enacts  that  every  subject  of  the  King's  realm,  &c., 
«^  according  to  the  ecclesiastical  laws  and  ordinances  of  his  Church  of 
England,  and  after  the  laudable  usages  and  customs  of  the  parish  or 
other  place  where  he  dwelleth  or  occupieth,  shall  yield  and  pay  his 
tithes,  offerings,  and  other  duties  of  holy  Church :"  though  the  pay- 
ment of  mortuaries  had  been  expressly  regulated,  a  few  years  before, 
by  a  statute  (21  H.  8,  c.  6)  framed  entirely  for  that  purpose.     But  in 
Wats.  Clerg.  Law,  590,  591,  c.  53,  stat.  27  H.  8,  c.  20,  is  clearly  treated 
as  applying  to  mortuaries.     [Erle,  J. — Mortuaries,  there,  may  be  in 
eluded  under  the  words  "  other  duties."    The  argument  for  the  plaintiff 
is   only  that  they  are  not  "offerings,  oblations,"  or   "obventions."] 
Stat.  32  H.  8,  c.  7,  is  "  for  the  true  payment  of  tithes  and  offerings." 
The  mischief  recited  is  the  withholding  of  tithes  of  corn,  &c.,  « and 
other  sort  of  tithes  and  oblations  commonly  due,"  &c.     *Sect.  2  ^^^  ^ 
ordains  that  all  persons  shall  pay  « all  and  singular  tithes  and  ^ 
offerings  aforesaid,"  and  gives  jurisdiction  to  the  ordinary  in  case  of 
refusal :  and  sect.  4  provides  a  remedy  by  proceeding  before  justices, 
if  persons  do  not  pay  their  "  tithes  or  duties"  after  definitive  sentence. 
[Patteson,  J.-^There  is  a  great  deal  of  variation  in  the  language  of 
the  statute :  sect.  7  speaks  of  "  tithes,  oblations,  or  other  ecclesiastical 
or  spiritual  profit."]     The  result  of  the  whole  is,  that  offerings,  duties, 
and  oblations  are  considered  as  one  and  the  same  thing.     And  in  Co. 
Lit.  159  a,  the  statute  is  considered  as  extending  to  every  "  ecclesias- 
tical or  spiritual  profit,"  and  giving  a  remedy  for  the  withholding  of 
tithes  or  «  offerings"  generally.     It  cannot  justly  be  contended  that, 
because  an  earlier  statute  speaks  of  mortuaries  specifically,  a  later  one, 
using  language  that  may  include  them,  does  not  do  so,  merely  because 
the  specific  mention  is  not  repeated.     It  is  true,  that  stat.  21  H.  8,  o. 
VOL.  XIX. — 6 
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6,  speaks  of  ecclesiastical  persons  only  as  interested  in  mortuaries ;  bat 
there  is  no  reason  that  mortuaries  may  not  have  been  annexed  to  reli- 
gious houses  before  the  dissolution  of  the  Monasteries,(a)  and  have  come 
afterwards  into  lay  hands :  the  remedy  under  stat.  32  H.  8,  c.  7,  s.  2, 
is  given  to  "lay"  as  well  as  "ecclesiasticar*  persons  ;  and  it  is  observed 
in  Co.  Lit.  159  a,  that  "  tithes  and  other  ecclesiastical  duties,  that 
oarae  to  the  Crown"  by  the  statutes  of  Henry  8  and  Ed.  6,  there  enume- 
rated, are,  by  those  statutes,  and  stats.  32  H.  8,  c.  7,  and  1  &  2  Ph.  & 
M.  c.  8,(6)  "  iif  the  hands  of  laymen  temporal  inheritances"  and  "  as- 
^.g,  sets."     In  Marke  v.  Gilbert,  1  Sid.  263,  S.  C.  1  Keb.  919,  it  *wa8 

-*  not  questioned  that  a  mortuary  might  be  payable  to  an  impropri- 
ator. It  will  be  found  that  all  ecclesiastical  dues  are  either  tithes  or 
something  included  under  the  general  terra  "offerings."  In  Com.  Dig. 
Dismes  (B  1),  after  treating  of  tithes,  it  is  said :  "  Other  ecclesiastical 
revenues  were  oblations,  or  obventions,  pensions,  and  mortuaries.' 
Mc  rtuaries  there  are  spoken  of  as  if  distinct  from  oblations  and  obven- 
tions ;  but  so  are  pensions  as  distinct  from  tithes :  yet  "  pensions  art- 
certain  sums  of  money  paid  to  clergymen  in  lieu  of  tithes  :"  3  Burn's 
Eccl.  Law,  106,  in  verb.  ^^  Pennon." 

The  supposed  inconvenience  of  raising  questions  of  this  kind  before 
justices  of  the  peace  cannot  overcome  the  direct  construction  of  a 
statute,  [Patteson,  J. — It  may  be  a  ground  for  rejecting  the  con- 
struction which  would  raise  the  inconvenience,  if  there  be  a  doubt. 
Erle,  J. — The  inconvenience,  on  most  estates,  would  be  very  trifling : 
there  would  only  be  a  question  of  plenfe  administravit  as  to  a  very  small 
sum.]  And  the  proof,  to  subject  a  party  to  the  jurisdiction,  would  lie 
on  the  complainants.  [Patteson,  J. — It  struck  me  as  odd  that  justices 
should,  under  stat.  7  &  8  W.  3,  c.  6,  have  power  to  try  a  custom  :  it 
would  seem,  from  sect.  8,  that  they  may  try  questions  of  prescription, 
composition,  modus,  agreement,  or  title  relied  upon  as  exempting  from 
tithe,  if  security  be  not  given  for  payment  of  costs  on  a  trial  at  law.] 

The  order  itself  here  is  conclusive  as  to  the  jurisdiction.  By  the 
proceedings  it  appears  that  a  charge  has  been  well  laid  before  the  justices, 
which  charge,  on  its  face,  was  within  their  jurisdiction,  so  that  they  were 
bound  to  inquire  into  it.  On  inquiry  regularly  made,  they  decide  that 
^^  -^  such  a  charge  is  proved ;  namely,  that  *the  parties  complained  of 
■*  have  withheld  oblations  and  obventions  which  were  due  from  them. 
Then,  on  the  principles  laid  down  in  Regina  v.  Bolton,  1  Q.  B.  66  (E.  C.  L. 
R.  vol.  41),  this  Court  cannot  look  into  the  grounds  of  the  decision  for  the 
purpose  of  ascertaining  that  the  magistrates  had  not  jurisdiction  ;  that 
is,  that  the  oblations  were  mortuaries,  a  thing  to  which  the  jurisdiction 
is  said  not  to  extend.  Brittain  v.  Kinnaird,  1  Br.  &  B.  432  (E.  C.  L. 
R.  vol.  5),  Cave  v.  Mountain,  1  Man.  &  G.  257  (E.  C.  L.  R.  vol.  39), 

(a)  Jamc9  here  cited  The  Duke  of  Portland  v.  Bingham,  1  Hag.  Cons.  Ca.  157,  163. 
{b)  Sect  36. 
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and  Mould  v.  Williams,  6  Q.  B.  469  (E,  C.  L.  R.  vol.  48),  support  the 
same  argument.  If  the  decision  here  was  wrong,  the  party  should  have 
appealed  under  sect.  7  of  stat.  7  &  8  W.  8,  c.  6.  But,  supposing  that 
this  Court  could  look  into  the  proceedings,  it  would  be  found  that,,  in 
fact,  nothing  was  inquired  into  but  non-payment  of  a  mortuary,  as  to 
which  the  justices  had  jurisdiction. 

The  objection  of  uncertainty  in  the  form  of  the  order  is  groundless. 
If  the  magistrates  had,  by  stat.  7  &  8  W.  3,  c.  6,  jurisdiction  with 
respect  to  oblations  and  obventions,  the  addition  of  the  words  <<  and 
other  customary  dues  and  payments"  cannot  prejudice.  The  objection 
now  suggested  should,  if  valid,  have  prevailed  in  Rex  v.  Owen,  4  Burr, 
2095.  At  any  rate  the  words  "  other  dues"  here  must  be  taken  to  mean 
others  ejusdem  generis.  That  would  have  been  the  construction  of  the 
statute,  if  its  words  had  been  <^  oblations,  obventions,  and  other  cus- 
tomary dues  and  payments ;"  Sandiman  v.  Breach,  7  B.  &  C.  96  (E.  C. 
L.  R.  vol.  14).  [Erle,  J. — «  Other"  always  implies  something  addi- 
tional ;  and,  if  any  part  of  the  first  10«.  awarded  in  the  order  was  for 
anything  but  oblations  or  obventions,  the  jurisdiction  was  exceeded.] 

*The  objection,  that  it  was  not  shown  on  the  face  of  the  infer-  j-^-^ 
mation  that  the  magistrates  had  no  interest,  was  unsupported  by  ^ 
any  authority.     {Addison  admitted  that  he  had  found  none ;  and  this 
point  was  not  further  discussed.) 

Addison,  in  reply. — In  the  passage  cited  on  the  other  side  from  Wats. 
Clerg.  L.  582,  it  is  "offerings,"  not  mortuaries,  that  are  "called  also 
oblations,"  &c.  In  4  stat.  13  Ed.  1,  c.  1,  mortuaries  and  oblations  are 
ranked  under  distinct  heads  ;  and  so  they  are  in  Lord  Goke*s  comment, 
2  Inst.  489,  491.  As  to  the  difficulty  suggested  with  respect  to  stat^ 
24  H.  8,  c.  12,  if  mortuaries  were  not  comprehended  in  the  description 
of  causes  which,  by  sect.  2,  were  made  determinable  exclusively  in  the 
King's  courts,  it  may  be  supposed  that  the  omission  was  contemplated 
and  provided  for  in  stat.  1  Eliz.  c.  1.  Assuming  that,  on  reference  to 
facts,  it  would  appear  that  the  justices  acted  within  their  jurisdiction, 
as  is  suggested  on  the  other  side,  yet,  if  the  order  was  on  the  face  of 
it  bad,  they  would  not  justified ;  Lindsay  v.  Leigh,  11  Q.  B.  455  (E. 
C.  L.  R.  vol.  63).  The  finding  of  the  justices  here  does  not  bring  their 
proceeding  within  the  principle  of  Brittain  v,  Kinnaird  and  similar 
cases.  In  Mould  v.  Williams,  for  instance,  the  justice  had  in  effect 
found  that  the  place  in  question  was  a  highway :  here  the  order  contains 
no  finding  that  the  subject  of  claim  was  a  mortuary.  It  is  as  if,  in 
Brittain  v.  Kinnaird,  the  conviction  had  stated  that  the  plaintiff  had  in 
his  possession,  not  a  "boat"  but  a  vessel.  In  such  a  case  it  is  not  con- 
troverting a  fact  *found  to  give  proof  that  the  thing  is  not  that  j-^-q 
in  respect  of  which  the  statute  gives  jurisdiction.  Either  evidence  *- 
was  admissible  here,  or  the  order  is  bad  on  the  face  of  it. 

Our.  adv.  vuU* 
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Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  principal  question  in  this  case  is  whether  <'  mortuaries"  are 
within  the  jurisdiction  of  justices  of  the  peace  under  the  statute  7  &  8 
W,  3,  c.  6,  8.  1. 

The  preamble  of  the  act  mentions  only  <<  small  tithes :"  the  enacting 
part  uses  the  words  '^  small  tithes,  and  compositions  and  agreements  for 
the  same,  with  all  offerings,  oblations  and  obventions,"  and,  in  case  of 
their  subtraction,  gives  a  summary  remedy  before  two  justices.  An 
appeal  is  given  to  the  sessions,  and  the  writ  of  certiorari  is  taken  away 
<<  unless  the  title  of  such  tithes,  oblations,  or  obventions,  shall  be  in 
question."  It  is  also  provided,  by  sect.  8,  that,  "where  any  person" 
«  complained  of  for  subtracting  or  withholding  any  small  tithes,  or  other 
duties  afaresaidy  shall"  "  insist  upon  any  prescription,  composition,  or 
modus  decimandi,  agreement,  or  title,  whereby  he  or  she  is  or  ought  to 
be  freed  from  payment  of  the  said  tithes,  or  other  dues  in  question,"  on 
security  given  the  justices  shall  forbear,  and  the  party  complaining  may 
sue  in  any  other  Court  where  he  might  have  sued  before  the  passing  of 
the  act. 

The  word  "  mortuary"  is  not  used  throughout  the  act :  but  the 
defendants  contend  that  it  is  comprehended  in  the  words  «  offerings, 
oblations  and  obventions." 

^^^_  *The  origin  of  mortuaries  is  by  no  means  clear:  but  they  seem 
-'  to  have  been  in  very  early  times  voluntary,  as  a  sort  of  offering  to 
the  church  for  any  possible  omissions  of  which  the  deceased  person  may 
have  been  guilty  in  respect  to  the  dues  of  the  church.  Afterwards,  the 
second  best  beast  of  the  deceased  seems  to  have  been  claimed  as  a  mor- 
tuary of  right.  At  any  rate,  so  early  as  the  reign  of  Edward  I.,  the 
right  to  a  mortuary  had  become  matter  of  custom. 

The  statute  Circumspect^  agatis,  4  stat.  13  Ed.  1,  has  these  words : 
"  Item  si  Rector  petat  versus  parochianos,  oblationeSj  et  decimas  debi- 
tas  et  consuetas,  vel  si  Rector  agat  contra  Rectorem  de  decimis  majo- 
ribus  vel  minoribus,  dummodo  non  petatur  quarta  pars  valoris.  Item  si 
Rector  petat  mortuarium  in  partibua  ubi  mortuarium  dari  conaue- 
verit,*\a)  From  which  words  it  appears  that  a  mortuary  was  at  that 
time  matter  of  custom  ;  and  also  that  it  was  not  considered  as  included 
in  the  word  «  oblatio,"  which  is  used  in  a  distinct  clause  of  the  statute. 

The  same  expressions  are  used  in  the  statute,  Articuli  cleri,  1  stat.  9 
Ed.  2,  c.  1.  « Imprimis  Laici  impetrant  prohibitiones  in  genere  super 
decimis,  obventionibus,  oblationibus,  mortuariis,"(a)  etc. 

Then  comes  the  statute  21  H.  8,  c.  6,  which  is  confined  to  mortuaries 
only,  and  enacts,  sect.  8,  «  That  no  mortuary  shall  be  given,  asked,  or 
demanded  from  henceforth  of  any  manner  person,  but  only  in  such  place 
where  heretofore  mortuaries  have  been  used  to  be  paid  and  given,  and 
in  those  places  none  otherwise  but  after  the  rate  and  form  hereafter 

(a)  See  the  folio  Sfcatatet  of  the  Realm  (1810),  Vol.  L  pp.  101,  171. 
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mentioned :"  *and  then  it  limits  the  amount ;  and  the  highest  is  ^^^^ 
10».  «  for  any  person  dying  or  dead,  having  at  the  time  of  his  ^ 
death  of  the  value  in  movable  goods  of  40/.  or  above,  to  any  sum  what- 
soever it  be,  clearly  above  his  debts  paid :"  and  by  sect.  2  it  is  plain 
that  the  mortuary  was  to  be  sued  for  in  the  Ecclesiastical  Court. 

In  the  same  reign  acts  were  passed,  in  27  H.  8,  c.  20,  for  the  better 
recovery  of  "tithes,  offerings,  and  other  duties,"  and  32  H.  8,  c. 
7,  for  "tithes,"  "oblations,"  and  "oflferings:"  but  in  neither  of  them 
is  the  word  "mortuary"  used.  Then,  by  stat.  2  &  3  Ed.  6,  c.  13, 
further  provisions  arc  made  as  to  tithes,  and  by  sect.  10  it  is  provided 
that  all  persons  shall  pay  their  offerings  yearly  at  such  four  offering 
days  as  have  been  accustomed  :  a  provision  manifestly  inapplicable  to 
mortuaries.  And,  by  sect.  13,  "if  any  person  do  subtract"  "any  man- 
ner of  tithes,  obventions,  profits,  commodities,  or  other  duties  before 
mentioned,"  "  contrary  to  the  true  meaning  of  this  act,  or  of  any  other 
act  heretofore  made,"  he  shall  be  sued  in  the  Ecclesiastical  Court.  The 
word  "  mortuary"  is  not  used  in  this  latter  act. 

Neither  is  that  word  used  in  the  statute  24  H.  8,  c.  12,  "  for  the 
restraint  of  appeals."  In  the  second  section,  prohibiting  appeals  to 
Rome,  the  words  are,  "  all  causes  testamentary,  causes  of  matrimony 
and  divorces,  rights  of  tithes,  oblations,  and  obventions  (the  knowledge 
whereof  by  the  goodness  of  princes  of  this  realm,  and  by  the  laws  and 
customs  of  the  same,  appertaineth  to  the  spiritual  jurisdiction  of  this 
realm)." 

Tet  it  seems  most  probable  that  causes  of  subtraction  of  mortuaries, 
which  certainly  appertained  to  the  spiritual  jurisdiction  of  this  realm, 
were  intended  to  *be  included  in  the  prohibition  of  appeals  to  p^^coo 
Rome  by  the  words  "  causes"  of  "  obventions ;"  although  it  is  ^ 
true  that,  in  the  following  year,  in  the  statute  25  H.  8,  c.  19,  s.  3,  more 
general  words  are  used  respecting  such  appeals,  and  so  far  tend  t^ 
weaken  the  probability  of  the  supposed  intention.  We  think  it  highly 
improbable  that  the  legislature,  having  regulated  the  payment  for  mor- 
tuaries, and  reduced  the  amount  to  such  very  small  sums,  in  the  21st  year 
of  King  Henry  the  Eighth,  recognising  that  those  sums  should  be  reco- 
vered in  the  Ecclesiastical  Courts,  should  have  purposely  omitted  them 
in  the  subsequent  statutes  in  the  24th  and  27th  and  ^2d  years  of  the 
same  reign,  and  in  the  2d  and  3d  of  Edward  YI.,  and  are  therefore  much 
disposed  to  think  that  they  are  included  under  the  word  "  obventions" 
nsed  in  those  statutes. 

If  so,  they  would  be  equally  included  under  the  same  word  in  the 
statute  in  question,  7  &  8  W.  3,  c.  6,  unless  there  be  anything  in  that 
act  plainly  repugnant  to  such  a  construction. 

Now  the  argument  against  such  construction,  derived  from  the  lan- 
guage of  the  act,  is,  that  no  provision  is  made  for  the  case  of  a  dispute 
respecting  the  existence  of  a  custom  to  pay  a  mortuary.     The  eighth 
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section,  above  stated,  does  not  extend  to  such  a  case ;  for  it  uanifevitly 
applies  to  tithes  and  other  ecclesiastical  duties  which  are  due  of  common 
right,  and  from  which  an  exemption  is  claimed  by  prescription,  &c. 
Nor  does  the  seventh  section  seem  to  extend  to  such  a  case  ;  for  that 
applies  only  when  the  title  of  such  tithes,  oblat.'ons,  orobventions  shall 
be  in  question,  not  when  the  existence  of  such  obvention,  which,  in  tie 
case  of  a  mortuary,  must  be  by  custom,  is  in  question. 
^nQ-\  *This  is  a  formidable  objection;  for  we  can  hardly  think  Ah m 
■*  the  legislature  intended  to  deprive  the  parly  from  whom  a  mortu- 
ary is  claimed,  small  as  the  amount  is,  of  all  opporf.unity  of  submitting' 
the  existence  of  the  custom  to  a  jury,  which  opportunity  is  in  eflfect  pre- 
served in  the  case  of  small  tithes  and  other  ecclesiastical  dues,  though 
amounting  only  to  40«.,  that  being  the  amount  to  ^rhich  the  provisions 
of  the  act  are  limited.  There  is  also  weight  in  the  argument  that  the 
statute  21  H.  8,  c.  6,  regulates  the  amount  of  th-e  mortuary  according 
to  the  value  of  the  deceased's  movable  goods  "  clearly  above  his  debts 
paid  ;*'  and  it  seems  difficult  to  suppose  that  an  inquiry  into  the  assets 
and  debts  of  the  deceased  was  intended  by  the  statute  7  &  8  W.  3  to 
be  conducted  before  two  justices. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  a  mortuary  is  not 
within  the  act  of  W.  3,  and  that  the  defendants  had  no  jurisdiction. 

This  opinion,  however,  is  founded  on  the  assumption  that  evidence 
was  properly  admitted  to  show  that  the  demand  was  for  a  mortuary  ; 
whereas  it  was  contended  for  the  defendants  that  the  order  or  convic- 
tion of  the  justices,  not  stating  anything  about  a  mortuary,  but  adju- 
dicating only  that  10«.  were  due  from  the  plaintiffs,  as  executors,  for 
« the  said  oblations,  obventions,  and  other  customary  dues  and  pay- 
ments," was  conclusive  on  the  plaintiffs,  within  the  authority  of  the 
case  of  Brittain  v.  Kinnaird,  1  Br.  &  B.  432  (E.  C.  L.  R.  vol.  5).  No 
doubt,  if  the  justices  had  found  certain  facts  which  were  necessary  to 
♦9J.1  ^^^  would  give  them  jurisdiction,  the  truth  of  those  facts  *could 
^  not  be  disputed  in  this  action;  but  here  no  specific  facts  are 
found. 

The  plaintiffs  also  meet  this  objection  by  contending  that  the  order  is 
bad  on  the  face  of  it,  on  account  of  the  words  "  and  other  customary 
dues  and  payments,"  which  words  not  being  in  the  act  7  &  8  W.  3,  the 
order  itself  shows  that  the  justices  have  exceeded  their  jurisdiction. 
On  the  other  side,  the  case  of  Rex  v,  Owen,  4  Burr.  2095,  was  relied  on, 
where  the  words  «« tithes  and  other  ecclesiastical  rights"  were  used  in 
the  Ecclesiastical  Court ;  and  it  was  held  that  the  jurisdiction  suffi- 
ciently appeared,  though  the  statute  on  which  it  was  founded  had  not 
the  words  "  other  ecclesiastical  rights."  That,  however,  was  not  a  sen- 
tence or  conviction,  but  a  libel  only  ;  and  the  proceeding  in  the  Court 
of  King's  Bench  was  in  respect  of  a  contempt  of  the  Ecclesiastical 
Court  in  not  appearing :  that  Court  had  jurisdiction  in  respect  to  tithes ; 


14  ADOLPHUS  &  ELLIS.     N.  S.  24 


and,  if  the  party  had  appeared,  non  constat  that  any  proceeding  would 
have  been  had  for  any  other  matters  :  but  here  the  order  or  conviction 
is  in  respect  of  all  the  matters  stated  in  it,  and  the  justices  had  no 
jurisdiction  in  respect  of  part,  viz.  <^  other  customary  dues  and  pay- 
ments,'' unless  they  were  such  as  were  properly  described  as  oblations 
or  obventions.  This  case,  therefore,  is  more  within  the  authority  of 
Branwell  v.  Penneck,  7  B.  &  C.  536  (E.  C.  L.  R.  vol  14) ;  and,  if  the 
evidence  of  the  complaint  being  for  a  mortuary  be  excluded,  the  verdict 
for  the  plaintiffs  would  be  right,  on  account  of  the  badness  of  the  order 
on  the  face  of  it.  If,  on  the  other  hand,  it  be  admitted,  then  the  ver- 
dict is  right  on  the  ground  of  a  mortuary  not  being  within  the  act. 

*We  think  that,  on  account  of  the  generality  of  the  words  of  p^^- 
the  order  or  conviction,  the  evidence  was  properly  admitted,  and  ^ 
the  real  question  intended  to  be  tried  was  properly  raised. 

Judgment  for  the  plaintiffs. 


The  QUEEN  v.  The  GREAT  NORTHERN  Railway  Company, 

July  5. 

A  compensation  jury,  of  the  city  of  L.,  awarded  compennation  to  a  landowner,  under  stat.  8  A  9 
Viet  e.  20,  s.  6,  in  respect  of  the  works  of  a  railway  Company,  by  which  he  alleged  thai  his 
land  was  injariously  affected. 

The  land  was  divided  from  the  railway  works  by  a  river.  The  land  was  in  the  city ;  the  works 
were  not.  The  mode  in  mlHch  the  works  injuriously  affected  the  land  was,  that  they  obstructed 
the  access  to  a  ferry  over  the  river  and  appurtenant  to  the  land  in  question.     Held : 

That,  as  the  land  lay  in  the  city,  the  inqaiaition  was  rightly  taken  there. 

That  the  ferry  might  pass  with  the  land,  under  a  conveyance  of  the  land  with  ''all  profits  and 
commodities  belonging  to  the  same ;"  and  that,  where,  as  far  as  living  memory  went,  the  land 
and  ferry  had  always  been  enjoyed  by  the  same  person,  and  there  was  no  evidence  to  show 
that  they  ever  had  been  the  subjects  of  separate  conveyances,  a  compensation  jury  were  justi- 
fied in  concluding  that  the  ferry  did  pass  with  the  land  under  the  above  words.  At  all  events, 
that  there  was  no  such  want  of  jurisdiction  as  to  call  for  a  certiorari  or  prohibition. 

Sir  J.  Jervis,  Attorney-General,  in  last  Easter  term,  obtained  a  rule 
to  show  cause  why  a  certiorari  should  not  issue  to  remove  an  inquisition 
taken  before  the  sheriff  of  the  city  of  Lincoln  and  county  of  the  same 
city  for  the  purpose  of  assessing  the  compensation  to  be  paid  by  The 
Great  Northern  Railway  Company  to  Edward  Cooling,  for  damage 
sustained  by  him  as  regarded  his  lands,  hereditaments,  &g.  ;  and  the 
judgment  thereon ;  or  why  a  prohibition  should  not  issue  to  restrain 
Cooling  from  taking  further  proceedings  upon  the  said  inquisition  and 
judgment. 

It  appeared  from  the  affidavits  that  the  Company,  in  1848,  had  con- 
structed a  portion  of  their  line  of  railway  along  the  west  bank  of  the 
cut  or  river  called  the  Fossdyke,  the  centre  of  which  was  stated  to  be 
the  boundary  between  the  parish  of  Skellingthorpe  on  the  *said  r^no 
west  side,  and  the  parish  of  St.  Mary  le  Wigford  on  the  east  side  ^ 
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of  the  cut.  Shortly  afterwards  the  Company  received  from  Gooh'ng,  as 
«a  party  entitled  to  compensation  in  respect  of  an  interest  in  lands 
situate  in  the  parish  of  St.  Mary  le  Wigford  in  the  city  of  Lincoln, 
which  lands  have  been  injuriously  affected  by  the  execution  of  the  works 
of  your  undertaking,"  notice  of  his  desire  to  have  the  compensation  due 
to  him  in  respect  of  such  interest  "  assessed  by  a  jury  of  the  city  of 
Lincoln."  The  notice  described  that  the  manner  in  which  his  lands  had  • 
been  injuriously  affected  was  "  by  the  disturbance  of  and  cutting  off 
the  communication  with  an  ancient  ferry  attached  and  belonging  to  and 
held  with  the  lands  in  question."  The  Company  issued  a  warrant 
accordingly  to  the  sheriff  of  the  city,  under  which  an  inquisition  was 
taken  for  assessing  the  required  compensation.  Both  parties  attended 
the  inquisition ;  and,  it  being  admitted  that  the  west  side  of  the  cut,  where 
the  works  causing  the  obstruct ibn  to  the  ferry  were  situate,  was  not*  in 
the  city  of  Lincoln,  it  was  objected,  on  behalf  of  the  Company,  that  the 
sheriff  of  the  city  had  no  jurisdiction  to  take  the  inquisition.  The  ferry 
in  question  was  an  ancient  ferry,  and,  as  far  back  as  living  memory 
extended,  had  always  been  attached  to  a  house  (recently  used  as  a  public- 
house)  and  premises  on  the  east  side  of,  and  adjoining  to,  the  cut,  within 
the  city.  This  house  and  premises  had  been  the  property  of  the  Corpo- 
ration of  the  city  in  fee  simple ;  and  the  occupier  of  the  house  had 
always  kept  a  ferry  boat,  and  taken  toll  from  passengers.  No  evidence 
was  given  to  show  when  or  in  what  manner  the  Corporation  had  become 
*07i  possessed  of  the  ferry  or  premises.  Cooling  deduced  title  from 
■^  *the  Corporation  by  proof  of  a  lease  fro*!  them  to  one  Robert 
Cooling  in  1827.  This  lease  did  not  expressly  mention  the  ferry ;  but 
it  demised  the  premises,  with  <'all  profits  and  commodities  belonging  to 
the  same."  He  also  put  in  evidence  a  conveyance  of  the  fee  by  the 
Corporation  to  one  John  Hill  in  1835;  and  a  similar  conveyance  from 
John  Hill  to  himself  in  1841.  The  conveyances  referred  to  the  lease, 
and  purported  to  convey  everything  whatsoever  which  had  been  thereby 
demised.  It  was  further  objected  that  Cooling  had  shown  no  title  to 
the  ferry.  The  sheriff  held  that  the  inquisition  was  properly  taken 
in  the  city ;  and  he  left  the  case  to  the  jury,  who  awarded  380i.  as 
compensation ;  and  for  that  sum  judgment  was  given. 

In  last  term, (a) 

Crowder  and  Tomlinson  showed  cause. — Cooling  was  in  possession 
of  the  ferry  which  had  been  "injuriously  affected"  by  the  works  of  the 
Company  within  the  meaning  of  stat.  8  &  9  Vict.  c.  20,  s.  6.  Com- 
pensation in  such  cases  is  not  limited  to  injuries  done  by  taking  or 
entering  upon  the  property  itself  of  the  landowner;  Regina  v.  The 
Eastern  Counties  Railway  Company,  2  Q.  B.  347  (E.  C.  L.  R.  vol.  42) ; 
where  it  was  held  that  a  landowner  was  entitled  to  compensation  on 

(a)  June  28.    Before  Lord  Dbmxan,  C.  J.,  Pattesom  and  Erle,  Js.    Coleridge  was  sitting 
at  Nisi  Prius  in  London. 
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accoant  of  the  lowering  of  a  road  so  as  to  impede  the  access  to  his  land. 
The  ferry  passed  to  Cooling  under  the  words  "  profits  and  commodi- 
ties." It  may  be  objected  that  the  afiidavits  do  not  show  that  the 
landing  place  on  either  side  belonged  to  him.  This  is  unnecessary. 
The  owner  of  *a  ferry  must  have  a  right  to  use  the  land  on  both  ^^^^^ 
sides  of  the  water  for  the  purpose  of  embarking  and  disembarking  *- 
his  passengers ;  but  it  is  not  essential  that  he  should  have  any  property 
in  the  soil  on  either  side ;  Peter  v.  Kendal,  6  B.  &  G.  703  (E.  C.  L.  R. 
vol.  13).  Cooling's  possession  would  have  enabled  him  to  maintain  an 
action  on  the  case  for  disturbance  of  his  ferry ;  Trotter  v.  Harris,  2  Y. 
k  J.  285.t 

Secondly :  The  inquisition  was  rightly  taken  in  the  city  of  Lincoln, 
where  the  land  to  which  the  ferry  was  appurtenant,  and  where  part  of 
the  cut  itself  was  also  situate.  Where  a  trench  made  in  one  county 
damaged  the  plaintiff's  land  in  another  county,  the  action  was  held  to 
be  rightly  brought  in  the  latter  county,  although  it  was  required  by 
statute  that  any  such  action  should  be  brought  in  the  county  where  the 
cause  of  action  arose;  Sutton  v.  Clarke,  6  Taunt.  29  (E.  C.  L.  R.  vol. 
1).  Besides,  the  Company  directed  its  own  warrant  for  the  inquisition 
to  the  sheriff  of  the  city,  and  is,  therefore,  estopped  from  objecting  to 
the  v^nue. 

Sir  t7.  Jervis^  Attorney-General,  and  Karslake,  contrS,. — The  Com- 
pany's warrant  necessarily  followed  the  terms  of  Cooling's  own  notice. 
The  evidence  failed  to  show  either  that  this  was  a  private  ferry  or  that 
it  belonged  to  Cooling;  the  real  complaint  is  that  by  the  obstruction 
of  a  public  way  in  the  neighbourhood  the  resort  to  his  public-house  has 
been  impeded :  and  this  does  not  entitle  him  to  compensation ;  Rex  v. 
The  London  Dock  Company,  5  A.  &  E.  163  (E.  C.  L.  R.  vol.  31). 

Cur.  adv.  vult. 

♦Patteson,  J.,  now  delivered. the  judgment  of  the  Court.  ^^.^q 

Cooling  claims  compensation  from  The  Great  Northern  Railway  *- 
Company  in  respect  of  an  injury  to  land  held  by  him  in  fee  in  the  city 
of  Lincoln.  The  injury,  if  any,  is  occasioned  by  the  works  of  the 
Company  in  the  county  of  Lincoln,  on  the  other  side  of  the  Fossdyke, 
by  cutting  off  communication  on  the  Lincolnshire  side  with  a  ferry  said 
to  belong  or  be  appurtenant  to  the  land  of  Cooling.  Objection  is  made 
to  the  jurisdiction  of  a  city  jury;  but  it  appears  that  the  boundary  of 
the  county  and  city  is  in  the  midst  of  the  Fossdyke,  and  the  land 
injured  lies  wholly  in  the  city.  The  jury  of  the  city  were  therefore 
competent  to  try  the  question ;  Sutton  v.  Clarke. 

Objection  is  also  made  that  this  case  is  within  the  principle  of  the 
London  Dock  Company's  ca8e,(a)  where  it  was  held  that  the  destruction 
of  houses  and  public  roads  in  the  neighbourhood  of  a  public-house,  by 
which  the  custom  of  the  house  was  diminished,  was  not  the  subject  of 

(a)  Kex  V.  The  London  Dock  Company,  5  A.  A  E.  163  (E.  G.  L.  R.  vol.  31). 
VOL.  XIV. — 6  D  2 
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compensation.  But  the  present  case  is  quite  distinguishable.  Here 
the  ferry  is  a  private  right ;  and,  if  it  be  attached  to  the  land  of 
Cooling,  the  value  of  that  land  is  seriously  affected.  The  question  is, 
whether  it  be  so  attached  ?  Cooling  is  not  the  owner  of  the  water,  nor 
of  the  landing  places,  as  it  should  seem,  on  either  side ;  certainly  not 
on  the  Lincolnshire  side.  But  it  is  not  essential  to  a  ferry  that  the 
owner,  of  it  should  have  the  land  on  either  side,  if  he  has  the  right  of 
^Q^,  using  that  land  for  the  purpose  of  the  ferry ;  *Peter  v,  Kendal : 
-^  and  the  evidence  of  user  here  for  many  years  is  abundant  to  show 
such  right. 

The  only  diflSculty  is  the  title  to  the  ferry.  The  land,  it  appears, 
belonged  to  the  Corporation  of  Lincoln  till  the  year  1841,  when  it  was 
sold  to  a  Mr.  Hill,  a  trustee  of  the  Cooling  family,  who  had  a  lease  of 
it  from  the  Corporation ;  and  by  Mr.  Hill  it  was  sold  to  Cooling. 
Neither  the  lease  nor  the  conveyance  expressly  mention  the  ferry,  but 
lease  and  convey  the  land  with  its  ^^ profits  arid  commodities.'*  There 
is  no  evidence  as  to  the  original  grant  of  the  ferry  by  the  Crown,  nor 
as  to  any  conveyance  of  it  by  name.  The  lessees  of  the  land  have 
always,  as  far  as  living  memory  goes,  kept  a  boat  and  taken  toll  at  the 
ferry ;  and  it  is  plain  that  they  must  have  done  so  by  the  permission 
of  the  Corporation,  though  no  express  lease  of  the  ferry  appeafs  ever 
to  have  been  made.  It  is  left  quite  uncertain  whether  the  grant  was 
originally  to  the  owner  of  the  land,  and  the  Corporation  had  the  ferry 
as  such  owners,  or  whether  it  was  to  the  Corporation  as  such,  indepen- 
dent of  their  ownership :  probably  the  latter,  because  the  landing  place 
is  not  shown  to  belong  to  the  Corporation  or  Cooling,  and,  if  the  grant 
had  been  to  the  owner  of  the  land,  it  would  probably  have  been  to 
him  who  owned  the  landing  places.  On  the  other  hand,  as  the  Cor- 
poration have  never  separated  the  land  and  the  ferry,  it  may  fairly  be 
inferred  that  they  were  connected  by  the  original  grant.  If  they  had 
at  any  time  been  separated,  and  if  the  ferry  had  been  conveyed  to 
Cooling  by  the  Corporation  separately  from  the  land,  he  clearly  would 
not  have  been  entitled  to  compensation  in  respect  of  any  injury  to  his 
j^Q^i  land,  *for  which  only  he  claimed  it,  and  for  which  a  jury  was  sum- 
-^  moned  and  gave  their  verdict  in  his  favour.  But  there  has  been 
no  separate  conveyance ;  and  the  only  question  therefore  is,  whether 
the  ferry  has  passed  to  Cooling  by  the  conveyance  of  the  land  with  its 
"profits  and  commodities.**  Under  all  the  circumstances  we  think  that 
the  jury  were  warranted  in  coming  to  the  conclusion  that  it  did ;  and 
at  all  events  that  there  is  no  such  want  of  jurisdiction  as  to  call  upon 
us  to  grant  a  writ  of  certiorari  or  of  prohibition  in  this  case. 

Rule  discharged.(a) 

(a)  Reported  by  H.  Davison,  Esq. 
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IN  THE  EXCHEQUER  CHAMBER. 

OLIVER  WATERLOO  KING  v.  The  QUEEN,  in  Error. 

By  the  Court  of  Exchequer  Chamber : 

1.  An  affidavit  to  bold  to  bail,  under  stft  1  db  2  Vict.  c.  110,  e.  3«  mnj  be  sworn  before  a  irrit 
of  ffummons  has  been  taken  out:  and  therefore,  in  an  indictment  for  perjury  in  such  an 
affidavit,  it  is  not  necessary  to  show  that  an  oction  had  commenced  before  the  affidavit  was 
sworn. 

2.  Where  an  indictment  contains  several  connts,  and  a  defendant  is  convicted  on  each,  a  judg- 
ment, that  the  defendant,  "for  the  offence  charged  upon  him  in  and  by  each  and  every  count 
of  the  indictment  aforesaid,  be  imprisoned  in,'*  Ac,  **  for  the  space  of  eight  calendar  months 
now  next  enauing,"  is  correct,  and  means  that  the  defendant  shall  be  imprisoned  for  the  same 
eight  months  upon  the  charge  in  each  counL 

3.  After  a  verdict  of  Guilty,  on  an  indictment,  and  prayer  of  judgment,  the  record  stated  that  it 
appeared  to  the  Court  "that  the  verdict  was  unduly  given,"  and  the  Court " vacated  and 
made  void"  the  verdict,  and  all  other  process  against  the  first  jury,  and  ordered  that  a  new 
jury  should  come,  because  the  coroner  and  defendant  had  put  themselves  on  the  last-mentioned 
'ury.  A  second  verdict  of  Guilty  was  found ;  and  judgment  passed  thereon.  Such  entry  is 
sufficient  on  writ  of  error,  though  no  reason  bo  assigned  on  the  record  for  holding  the  first 
verdict  to  have  been  unduly  given. 

The  defendant  was  indicted  in  the  Central  Criminal  Court.  The 
record  in  this  Court  stated  that  '<  it  was  presented  as  follows ;  that  is 
to  say:  Central  Criminal  Court,  to  wit:  The  jurors,"  &c.,  "present 
*that,  before  the  commission  of  the  offence  in  the  first  count  of  p^gn 
this  indictment  mentioned,  a  certain  action  of  debt  had  been  com-  ^ 
menced  in  the  Court  of  Queen's  Bench  at  Westminster,  bj  writ  of 
summons  duly  issued,"  &c.,  in  which  action  defendant  was  plaintiff  and 
George  Felthouse  defendant :  <<  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present  that,"  &c. :  the  first  count  then 
charged  that  the  present  defendant,  for  the  purpose  of  having  Felt- 
house  hald  to  bail,  and  obtaining  a  capias  against  him^  swore  to  the  truth 
of  an  affidavit :  and  perjury  was  assigned  upon  this. 

The  second  count  charged  that  defendant,  wilfully,  &c.,  intending 
unjustly  to  aggrieve  Felthouse,  &c.,  "and  also  unjustly  and  maliciously 
to  cause  him,"  "  to  be  arrested  for  the  sum  of  46?.  by  virtue  of  a"  "capias, 
to  be  sued  out  and  prosecuted  at  the  suit  of  him  the  said  0.  W.  King, 
afterwards,"  to  wit,  on,  &c.,  "  at  the  Liberty  of  the  Rolls  aforesaid, 
in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Court, 
came  in  his  proper  person  before  Sir  Cress  well  Cresswell,  Knight," 
&c.,  "  and  then  and  there  produced  a  certain  affidavit  in  writing  of  him, 
the  said  0.  W.  K.,  and  then  and  there,  before  the  said  Sir  C.  C,  was 
in  due  form  of  law  sworn,  and  took  his  corporal  oath,"  &c.,  "concerning 
the  truth  of  the  matters  contained  in  the  said  affidavit  in  this  count 
mentioned,  he,  the  said  Sir  C.  C."  (averment  of  the  Judge's  competency 
to  administer  the  oath) ;  "  and  that  the  said  0.  W.  K.,  being  so  sworn," 
4c.,  "then  and  there,  upon  his  oath  aforesaid  before  the  said  Sir  C.  C." 
(averment  of  competency),  "  falsely,  corruptly,  knowingly,"  &c.,  "in  and 
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*^v\  ^^  ^^^  ^^^^  aflBdavit  in  writing  in  this  count  mentioned,  *did 
^  depose  and  swear  (amongst  other  things)  in  substance  and  to  the 
effect  following,  that  is  to  say  :  that  the  above-named  defendant  (mean- 
ing thereby  the  said  G.  Felthouse)  then  was  justly  and  truly  indebted  to 
the  then  deponent  (meaning  thereby  himself,  the  said  0.  W.  K.),  in  the 
sum  of  46Z.  for  goods  sold  and  delivered  by  the  then  deponent  (thereby 
meaning  himself  the  said  0.  W.  K.)  it  the  said  defendant  (meaning 
thereby  the  said  G.  F.)  at  his  request,  and  for  money  lent  by  the  then 
deponent  (meaning  himself  the  said  0.  W.  K.)  to  the  said  defendant 
(meaning  thereby  the  said  G.  F.)  at  his  request ;  whereas,  in  truth  and 
in  fact,"  &c. :  averment  that  Felthouse  was  not  indebted  to  King  in 
46Z.,  but  in  a  sum  below  20/.,  to  wit,  10/.  only,  <«as  he,  the  said  0.  W. 
K.,  at  the  time  he  so  swore  and  made  affidavit  as  in  this  count  aforesaid, 
well  knew ;  and  so  the  jurors,"  &c.  (finding  of  perjury). 

The  record  then  set  out  the  removal  into  this  Court  by  certiorari ;  a 
plea  of  Not  guilty  in  this  Court ;  joinder  by  Charles  Frederick  Robin- 
son, Esquire,  Coroner,  &c. ;  and  jury  process,  continued  to  the  trial  at 
Westminster;  the  return  of  the  postea,  with  the  finding  that  the 
defendant  "  is  guilty  of  the  premises  in  the  indictment  within  specified 
and  charged  upon  him,  in  manner  and  form  as  in  and  by  the  said 
indictment  is  within  alleged  against  him.  And  hereupon  the  said  C. 
F.  Robinson,  who  prosecuteth,"  ic,  "  prayeth  the  judgment  of  the  said 
Court  here  against  the  said  0.  W.  K.  upon  the  verdict  aforesaid  sc 
given  against  him  as  aforesaid.  Whereupon,  all  and  singular  the  pre- 
mises being  seen  and  fully  understood  by  the  said  Court  of  our  said 
Lady  the  Queen  now  here,  because  it  appears  to  the  said  Court  here 
^^^^  that  the  said  verdict,  *so  given  against  the  said  0.  W.  K.  as 
^  aforesaid,  was  unduly  given,  therefore  the  said  verdict  is,  by  the 
Court  here,  vacated  and  made  void;  and,  all  other  process  ceasing 
against  the  jury  before  impannelled,  the  sheriff  of  the  said  county  of 
Middlesex  is  commanded  that  he  cause  a  jury  anew  thereupon  to  come 
before  our  said  Lady  the  Queen,  at  Westminster,  on  Monday  the  Slst 
day  of  January  in  this  same  term,  by  whom  the  truth,"  &c.,  « to  try, 
upon  their  oath,  whether  the  said  0.  W.  K.  be  guilty  of  the  premises 
aforesaid  or  not,  because  as  well  the  said  C.  F.  Robinson,  who  for  our 
said  Lady  the  Queen,"  &c.,  "as  the  said  0.  W.  K.,  have  thereupon  put 
themselves  upon  the  said  last-mentioned  jury.  The  same  day  is  given 
as  well  to  the  said  C.  F.  R.,"  &c.,  as  to  the  said  0.  W.  K.  The  jury 
process  was  then  continued  to  the  trial ;  and  the  record  set  out  the 
return  of  the  postea,  with  the  finding  of  Guilty,  in  the  same  terms  as 
befoi-e.  Then  followed  prayer  of  judgment,  continuance  by  cur.  adv. 
vult.,  and  the  judgment  of  the  Court  of  Queen's  Bench,  "that  he,  the 
said  Oliver  Waterloo  King,  for  the  offence  charged  upon  him  in  and  by 
each  and  every  count  of  the  indictment  aforesaid,  be  imprisoned  in  the 
Queen's  prison  for  the  space  of  eight  calendar  months  now  next  ensuing," 
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and  "  he,  the  said  0.  W.  K.,  is  now  here  in  court  committed"  in  execu- 
tion of  the  judgment. 

King  brought  error  upon  this  judgment :  and  the  Coroner  joined. 

The  case  wa§  argued  in  this  vacation  (June  13th),  before  Coltman, 
Maulb,  Cresswbll,  and  Williams,  Js.,  and  Parke,  Alberson,  Rolfb, 
and  Platt,  Bs.(a) 

*Pa9kletfy  for  the  plaintiff  in  error  (defendant  below). — The  p^qr 
indictment  does  not  sufficiently  connect  the  affidavit  with  the  action.-  ^ 
The  second  count  does  not  even  show  that,  at  the  time  when  the  oath 
was  made,  there  was  any  action  at  all.  [MauSb,  J. — I  think  it  has 
been  held  that  the  affidavit  in  such  a  case  may  be  sworn  before  the  writ 
of  summons  issues.  Parke  and  Alderson,  Bs.,  concurred.]  If  the 
Court  adhere  to  the  decision  of  the  Court  of  Exchequer  in  Schletter  v. 
Cohen,  7  M.  &  W.  389,t  the  objection  fcertainly  fails. 

Secondly,  the  process  upon  which  the  jurymen  are  summoned,  on 
whose  verdict  the  consideration  and  judgment  rest,  is  erroneousp  The 
record  states,  as  to  the  first  verdict,  that  <<  it  appears  to  the  said  Court 
here  that  the  said  verdict,  so  given  against  the  said  0.  W.  King  as 
aforesaid,  was  unduly  given;"  and  that  verdict  is  thereupon  vacated 
and  another  venire  awarded.  The  fault  in  the  first  verdict  ought  to  be 
specified.  That  the  defect  making  a  venire  de  novo  necessary  should 
be  shown  on  the  record  appears  from  the  language  of  Parke,  B.,  in 
Gee».  Swann,  9  M.  &  W.  685.t  There  Bro.  Abr.,  Verdict,  pi.  17,  18, 
Proces,  pi.  72,  Venire  facias,  pi.  15,  16,  is  cited,  with  other  authorities, 
showing  causes  for  which  a  venire  de  novo  may  be  awarded.  In  Moun- 
son  k  West's  Case,  1  Leon.  132,  (ft)  an  objection  was  taken  that  the 
jury  had  eaten ;  and  the  fact  was  put  on  the  record,  and  the  effect  dis- 
cussed. [Parke,  B. — The  Court  of  Error  always  could  give  a  right 
judgment  in  favour  of  the  defendant  in  the  indictment :  now,  by  stat. 
11  &  12  Vict  c.  78,  s.  5,  a  right  judgment  may  be  given  against  him, 
where  the  original  judgment  against  *him  was  erroneous.]  Sup-  _^„^ 
posing  the  statute  applicable  to  a  case  like  this,  it  is  not  easy  to  ^ 
see  how  it  is  to  be  carried  into  effect.  In  the  note  to  Gould  v.  Oliver, 
2  M.  &  G.  238,  note  (ft)  (E.  C.  L.  K.  vol.  40),  the  reporters  explain  the 
difference  between  a  venire  de  novo  and  a  new  trial :  the  latter  is  a 
relief,  given  by  the  Court  in  the  exercise  of  a  discretionary  power; 
against  a  latent  grievance :  the  former  is  matter  of  right  in  respect  of 
something  appearing  on  the  record.  In  the  case  of  a  new  trial,  the 
first  trial  does  not  appear  on  the  record  at  all.  Some  analogy  may  be 
drawn  from  the  case  of  the  discharge  of  a  jury,  which  was  much  dis- 
cussed in  Conway  t;.  The  Queen,  7  Irish  Law  Rep.  149,  (c)  where  the 

(a)  CoLTKAir,  J.,  and  Rolfb  and  Platt,  Bs.,  left  the  Court  towards  the  close  of  the  argument 
OQ  this  day. 
(6)  See  Downhall  and  Cateshy's  Case,  4  Leon.  113. 
(e)  See  M.  C.  Newton's  Case,  IS  Q.  B.  716  (B.  0.  L.  R.  vol.  66). 
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fact  of  the  discbarge  of  the  jury,  and  the  reason  for  it,  appeared  bj 
plea  on  the  record,  and  were  considered  by  the  Judges  on  a  writ  of 
error.  It  is  manifest  that  this  is  necessary :  otherwise  a  Judge,  who 
expected  a  verdict  contrary  to  his  own  wishes,  might  arbitrarily  dis- 
charge the  jury ;  and  the  writ  of  error  is  founded  on  the  assumption 
that  the  Court  below  may  do  wrong,  as  was  pointed  out  by  Coltman,  J., 
and  by  Lord  Cottenham,  in  O'Connell  v.  The  Queen,  11  CI.  &  F.  155, 
271,  392.  In  cases  which  are  only  technically  criminal,  as  for  instance 
cases  of  indictment  for  non-repair,  it  was  doubted  whether  a  new  trial 
could  be  granted  af^r  verdict  for  the  defendant ;  Rex  v.  Sutton, 
5  B.  &  Ad.  52  (E.  C.  L.  R.  vol.  27.)  (a)  In  cases  of  new  trial,  if  it 
appeared  on  the  record  that  the  Court  below  had  thought  the  verdict 
on  the  first  trial  against  the  evidence,  that,  perhaps,  might  be  properly 
assumed  in  the  Court  of  Error  as  conclusively  showing  that  it  was 
^07-1  *so.     [Parke,  B. — In  Rex  v.  Mawbey,  6  T.  R.  619,  640,  where, 

■*  upon  an  indictment  for  a  conspiracy,  two  defendants  had  been 
acquitted  and  two  convicted,  Lawrence,  J.,  said,  upon  an  application  on 
behalf  of  the  last  two  for  a  new  trial,  that  two  modes  had  been  sug- 
gested to  meet  the  difiiculty  arising  from  the  right  of  the  defendants 
who  had  been  acquitted  to  have  the  first  venire  on  the  record :  "  The 
one  was  to  alter  the  first  venire ;  the  other,  to  make  an  entry  on  the 
record  that  the  verdict  against  two  of  the  defendants  was  improperly 
given,  and  then  to  award  a  new  trial  as  far  as  respected  them.  I  do 
not  know  that  the  first  mode  is  objectionable.  In  civil  actions  no  notice 
at  all  is  taken  on  the  record  of  the  first  venire  when  a  new  trial  is 
granted :  and  if  we  were  to  grant  a  new  trial  in  this  case  in  respect  of 
two  of  the  defendants,  I  see  no  objection  to  altering  the  first  venire  as 
to  them  and  to  let  it  stand  as  to  the  other  defendants  who  were  ac- 
quitted. The  second  mode  suggested  has  already  been  adopted ;  it  was 
so  in  Rex  v,  Robins,(6)  after  great  consideration ;  where  the  Court 
made  an  entry  that  it  appeared  to  them  that  the  verdict  was  unduly 
given,  therefore  the  verdict  is  by  the  Court  set  aside  and  the  sheriff  is 
commanded  to  summon  a  new  jury.  And  that  was  in  the  case  of  a 
criminal  proceeding."  The  mode  in  which  the  record  in  Rex  v.  Robins 
was  made  up  is  stated  in  the  argument  in  Rex  v,  Mawbey,  6  T.  R.  626. ^ 
In  Rex  V.  Mawbey,  6  T.  R.  638,  Lord  Kenyon  certainly  asserts  in  very 
broad  terms  the  right  of  the  Court  to  grant  a  new  trial  in  cases  of  mis- 
demeanor. That  case  was  assented  to  by  Coleridge,  J.,  in  Regina  v. 
^gg,  »Gompertz,  9  Q.  B.  824,  842  (E.  C.  L.  R.  vol.  58).    [Maule,  J.— 

■*  Suppose  a  Court  has  granted  a  new  trial  on  the  ground  that  the 
jury  was  improperly  influenced :  it  should  seem  that  this  is  just  what 
ought  not  to  be  placed  on  the  record.]  That  is  not  the  state  of  things 
now  before  the  Court.     In  Rex  v.  Tremearne,  5  B.  &  C.  254  (E.  C.  L. 

(a)  Soe  note  (n)  to  Regina  v.  Chorley,  12  Q.  B.  615  (E.  C.  L.  R.  vol.  64). 
(6)  Cited  in  Rex  «.  Mawbey,  6  T.  R.  626. 
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R.  vol.  11),  the  Court  granted  a  new  trial  after  a  verdict  of  Guilty, 
because  (though  without  collusion  by  either  party)  a  person  not  sum- 
moned on  the  panel  had  served  as  juryman :  that,  more  properly,  was 
ground  for  error  in  fact  which  should  have  appeared  on  the  record. 
[Parke,  B. — Is  this  properly  a  venire  de  novo?  It  does  not  issue  upon 
error  assigned.  Can  we  not  say  that  we  see  this  to  be  only  a  grant  of 
a  new  trial  ?]  The  record  does  not  allow  that.  [Parke,  B.,  mentioned 
Gray  v.  The  Queen,  11  CI.  &  F.  427.]  The  plaintiff  in  error  has  the 
right  to  impeach  the  proceedings  of  the  Court  below.  The  denial  of  a 
bill  of  exceptions  in  criminal  cases  furnishes  no  just  analogy  the  other 
way :  the  reasons  given  for  that  practice,  in  Vane's  Case,  Kelyng,  14, 
15,{rt)  would  hardly  be  upheld  now.  [Alderson,  B. — I  heard  the  case 
of  Rex  V.  Creevey(6)  tried  before  Mr.  Justice  Le  Blanc  :  and  I  recollect 
that  he  refused  to  receive  a  bill  of  exceptions.]  That  case  was  men- 
tioned in  King  v,  Simmonds,  1  H.  Lds.  Ca.  754,  764,  in  the  House  of 
Lords ;  and  Lord  Brougham  said  that  the  Statute  of  Westminster  the 
Second  (1  stat.  13  Ed.  1,  c.  31)  was  distinctly  held  to  apply  to  misde- 
meanours in  Rex  r.  Creevey.  *[Alderson,  B. — Then  why  did  p^oq 
not  Lord  Brougham  raise  the  question,  as  counsel  for  the  defend-  ^ 
ant,  in  Rex  v.  Creevey  ?(^)  He  moved  for  a  new  trial.]  Rex  v.  Maw- 
bey,  6  T.  R.  619,  was  mentioned  in  Regina  v.  Gamble,  16  M.  &  W.  384, 
412,  and,  so  far  as  relates  to  the  power  of  granting  new  trials,  was  not 
disputed. 

Next,  the  record  of  the  indictment  sets  out  that  it  <<  was  pre- 
sented," instead  of  "is  presented,"  which  is  wrong;  Rex  v.  Perin,  2 
Saund.  393.((i) 

Further,  the  language  of  the  judgment  is  irregular  and  unmeaning. 
It  passes  one  sentence  of  imprisonment  for  "  the  offence  charged"  "  in 
and  by  each  and  every  count."  [Maulb,  J. — The  verdict  finds  that 
he  has  done  all  that  he  is  charged  with :  upon  that  he  is  liable  to 
the  punishment.  If  your  complaint  is  that  the  word  "  oifence"  is  used 
instead  of  "  offences,"  the  question  becomes  merely  one  of  grammar. 
Parke,  B. — I  think  the  judgment  means  that  he  is  to  be  imprisoned 
for  the  same  period  of  eight  months  for  each  offence;  the  "eight  calen- 
dar months  now  next  ensuing."]  In  Rex  v.  Salomons,  1  T.  R.  249,  a 
similar  objection  was  sustained ;  and,  in  Rex  v.  Powell,  2  B.  &  Ad.  75 
(E.  C-  L.  R.  vol.  22),(e)  Lord  Tentbrden,  though  he  distinguishes 
between  the  words  "misdemeanour"  and  "offence,"  holding  the  former 

(t$)  See  note  to  Vane's  Case,  A  How.  St  Tr.  131,  132. 

(A)  See  the  case  in  Banc,  1  M.  A  S.  273,  where  a  rule  for  a  new  trial,  on  the  ground  of  mia 
direction,  was  moved  for  and  refused. 

(e)  See  ante,  p.  38,  and  note  (6),  ibid. 

(d)  The  word  "  was"  appears  to  be  only  part  of  the  narrative,  in  this  CoarC,  of  what  took  place 
liefore  the  certiorari,  and  to  be  therefore  proper. 

(tf)  See  Rjralls  v.  The  Qaeen,  11  Q.  B.  781  (E.  C.  L.  R.  vol.  63);  Campbell  v.  The  Queen,  11 
Q.  B.  799. 
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to  be  nomen  collectivum,  jet  appears  not  to  deny  the  propriety  of  the 
objection  to  the  use  of  the  word  "offence."     [Parkb,  B. — Suppose 
^,^^  *the  word   "matter"   had   been   used.]      That   would   be   very 
-*  vague. 

Parke,  B. — We  should  like  to  see  the  precedent  in  Rex  v.  Robins, 
mentioned  in  Rex  v.  Mawbey.  We  shall  affirm  the  judgment,  as  to  this 
point,  without  calling  on  the  counsel  for  the  defendant  in  error,  if  we 
find  that  precedent  agreeing  with  the  present  record.  The  only  ques- 
tion as  to  the  form  of  entry  would  be,  whether  there  is  error  in  putting 
on  the  record  this  reason  for  ordering  a  new  trial,  instead  of  simply 
ordering  it.  I  do  not  see  why  this  form  should  not  be  pursued.  It  is 
true  that  in  civil  cases  no  entry  is  made  as  to  the  first  trial,  when  a 
second  trial  is  ordered ;  and  it  is  desirable  that  there  should  be  none, 
because  no  writ  of  error  would  lie  on  the  order  for  a  new  trial :  and  that 
course  might  be  also  pursued  in  criminal  cases.  But  I  see  nothing  erro- 
neous in  adopting  this  form :  and,  if  we  find  precedent  for  it,  we  shall 
affirm  the  judgment. 

As  to  the  time  of  swearing  the  affidavit,  it  is  the  constant  practice 
to  swear  it  before  the  writ  of  summons  issues. 

The  other  Judges  concurred. 

Alderson,  B. — As  to  the  question  respecting  the  bill  of  exceptions, 
you  will  probably  find  some  information  in  Sir  D.  Evans's  Collection  of 
Statutes.(a) 

((7.  Clark  was  to  have  argued  for  the  Crown.) 

Cur.  adv.  vult. 

On  the  next  day  (June  14th), 
^.--.  *PaBhley  pointed  out  that,  in  Rex  v.  Mawbey,  6  T.  R.  619, 
^  627,  although  Lord  Kenyon  had  asserted  the  general  right  of 
granting  a  new  trial,  he  had  expressed  a  wish  that  the  whole  should  be 
placed  on  the  record  if  a  new  trial  were  granted :  but  that,  in  fact,  the 
rule  for  a  new  trial  had  been  discharged.  He  added  that  Rex  v.  Robins, 
6  T.  R.  626,  was  a  case  of  quo  warranto,  which  partakes  of  the  nature 
of  a  civil  action.  [Parke,  B. — There  is  nothing  in  that  distinction.] 
He  further  referred,  as  to  the  extent  of  the  power  of  the  Court  to  order 
a  new  trial,  and  the  mode  of  entering  such  order  on  the  record,  to 
Fisher  v.  Birrell,  2  Q.  B.  239  (E.  C.  L.  R.  vol.  42),  and  Rex  v.  Fowler, 
4  B.  &  Aid.  278  (E.  C.  L.  R.  vol.  6). 

Later  in  the  same  day,(6) 

C.  Clarky  for  the  Crown,  stated  that  search  had  been  made  for  the 
record  in  Rex  v.  Robins,  6  T.  R.  626,  but  that  it  could  not  be  found. 
He  produced,  however,  two  drafts  of  indictments,  which  had  been 
obtained  from  the  Crown  Office.  The  first  was  Rex  v.  William  Smith, 
Henry  Smith  and  John  Smith,  of  Trinity  term,  1828.     In  this  case  the 

(a)  See  toI.  3»  p.  341,  note  (1),  Sd  ed. 
{B)  Ex  relatione  C.  CUrk. 
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postea  set  forth  an  acquittal  of  John  Smith  on  the  whole  indictment, 
and  a  conviction  of  the  other  two  defendants  on  the  second,  third,  and 
fourth  counts,  and  an  acquittal  of  them  as  to  the  residue  :  then  followed 
the  judgment  that  John  Smith  should  be  discharged  and  go  without  day  : 
<«  and  hereupon  the  said  Edmund  Henry  Lushington^  who  prosecuteth 
for  our  said  Lord  the  King  in  this  behalf,  prayeth  the  judgment  of  the 
said  Court  here  against  the  said  William  Smith  and  Henry  Smith  upon 
the  verdict  aforesaid  *so  given  against  them  as  aforesaid :"  then  ^^^^ 
followed  several  continuances  by  cur.  adv.  vult.,  and  an  appear-  *- 
anee,  on  the  last  day  given,  by  the  Coroner  and  W.  Smith  and  H. 
Smith,  and  prayer  of  judgment :  "  whereupon,  all  and  singular  the  pre- 
mises being  seen,"  &c.,  <<  because  it  appearsno  the  said  Court  here  that 
the  said  verdict,  so  given  against  the  said  William  Smith  and  Henry 
Smith  as  aforesaid,  was  unduly  given.  Therefore  the  said  verdict,  so 
far  as  respects  the  said  William  Smith  and  Henry  Smith,  is  by  the 
Court  here  vacated  and  made  void ;  and,  all  other  process  ceasing 
against  the  jury  before  impannelled,  the  sheriff  of  the  said  county  of 
Monmouth  is  commanded  that  he  cause  a  jury  anew  thereupon  to  come 
before  our  said  Lord  the  King,  on,"  &c.,  wheresoever,  &c.,  "by  whom 
the  truth,"  &c.,  "  to  try  upon  their  oath  whether  the  said  William 
Smith  and  Henry  Smith  are,  or  either  of  them  be,  guilty  of  the  premises 
aforesaid,  or  not ;  because  as  well  the  said  E.  H,  2/.,  who  for  our  said 
Lord,"  &c.,  "as  the  said  W.  S.  and  H.  S.,  have  thereupon  severally  put 
themselves  upon  that  same  last-mentioned  jury.  The  same  day  is 
given,"  &c.  "  At  which  time,"  &c.(a)  The  other  record  was  of  Michael- 
mas term,  1833,  Rex  v.  Hodgson  and  three  others,  one  of  whom  was 
acquitted,  three  convicted  :  there  was  a  new  venire  as  to  the  three  who 
were  convicted ;  and  the  entry  corresponded  in  form  to  that  in  Rex  v. 
^mith. 

Parke,  B. — That  is  quite  suflScient  to  authorize  us  in  affirming  the 
judgment  *in  the  present  case.  Judgment  affirmed. 

(a)  Tho  Keportcrs  are  informed  by  Mr.  Robinson,  the  Master  of  the  Crown  office,  that  thi£ 
entry  was  drawn  by  himself  from  the  record  in  Rex  v,  Robins. 


*The  QUEEN  t>.  GRANT  and  Others.  [*48 

By  the  rules  of  a  Friendly  society,  any  member  rendered  by  illness  incapable  of  working  was  to 
receiye,  as  long  as  he  continued  unable  to  work,  a  weekly  allowance,  and  was  not  allowed  to 
do  any  kind  of  work  except  receiving  or  paying  money,  giving  verbal  orders,  or  signing  his 
same ;  any  member  attempting  to  defraud  the  Society  was  to  be  excluded :  all  matters  in 
dispute  between  the  Society  and  any  individual  member  were  to  be  referred  to  arbitration ; 
the  arbitrators  were  to  hear  evidence  on  both  sides,  and  their  decision  was  to  bind  all  parties 
and  be  final. 

Joftieei,  under  stat  4  A  5  W.  4,  e.  40,  s.  7»  made  an  order,  finding  that  it  was  proved  before 
tbem,  on  oath,  that  J.  had  been  a  member  for  eighteen  months ;  that»  by  the  rules,  dispules 
were  to  be  referred  ae  above ;  that,  for  nine  ealendar  months,  J.  was  by  illness  rendered  inea- 
VOL.  XIV. — 7  E 
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pable  of  working,  and  reoeived  a  weeklj  allowanee,  till  the  Sooiety  refuned  to  pay  him,  and 
expelled  him ;  that  a  dispute  thereon  arose,  which  was  referred  to  arbitrators  in  pursuance  of 
the  mles ;  that  the  arbitrators  had  been  called  on  by  J.  to  hear  evidence  on  both  sides,  and 
to  make  their  award,  bat  had  wholly  neyUcted  and  refuted  to  make  su,ch  award ;  that  J.  com- 
plained to  a  justice,  and  obtained  a  summons  against  the  president,  who,  with  J.,  appeared 
before  the  justices  making  the  order;  and  the  justices  by  the  order  found  the  allegations  to 
be  true,  and  ordered  J.  to  be  reinstated  in  the  Society. 

The  order  was  brought  up  by  certiorari,  and  motion  was  made  to  quash  it,  on  affidavit  that  the 
parties  had  met  before  the  arbitrators,  when  evidence  was  given  on  the  part  of  the  Society, 
and,  J.,  being  called  upon  for  his  defence,  said  that  the  evidence  was  true,  adding  that  he  had 
witnesses  as  to  bis  character  (which  was  not  in  dispute),  and  no  other  witnesses :  whereupon 
the  arbitrators  awarded  that  J.  should  be  expelled ;  and  that  these  facts  had  been  proved 
before  the  justices. 

(n  answer,  it  was  sworn  that  J.  had  been  charged  with  an  act  amounting  to  working  while 
receiving  the  allowance ;  that  he  had,  at  the  meeting  before  the  arbitrators,  tendered  evidence 
material  to  the  merits  of  the  case :  but  that  the  arbitrators  had  refused  to  hear  it,  and  had 
decidod  ex  parf o  on  the  evidence  given  for  the  Society ;  and  that  J.  had  not  stated  as  alleged 
in  the  affidavit  on  the  other  side. 

Held  :  that  the  finding  by  the  justices  of  the  arbitrators  having  neglected  to  award  was  not  con- 
clusive, that  being  a  fact  preliminary  to  the  jurisdiction  of  the  justices  :  but  that,  there  being 
contradictory  evidence  before  the  justices  on  the  question  whether  the  arbitrators  had  refused  to 
hear  evidence  on  behalf  of  J.,  the  justices  were  warranted  in  considering  the  refusal  proved ; 
and,  if  they  did  so  consider,  in  finding  that  there  was  no  award  according  to  the  rules  of  the 
Society ;  and  therefore  that  their  order  was  not  made  without  jurisdiction,  and  was  good. 

It  was  deposed  that  the  Society  was  formed  within  the  borough  of  Leeds,  which  is  within  tbo 
West  Riding  of  Yorkshire,  but  has  a  Court  of  Quarter  Sessions,  and  justices  with  exclusive 
jurisdiction;  that  all  the  meetings  were  held,  and  all  the  business  transacted,  and  the  award 
made,  within  the  borough  ;  but  tiiat  J.  resided,  and  the  act  with  which  he  was  charged  took 
place  in  the  West  Riding,  without  the  borough.  * 

Held  :  that  the  jusUoes  of  the  West  Riding  had  jurisdiction  to  hear  J.'s  complaint  and  make  the 
order.  ^ 

Pashlbt,  in  Michaelmas  term,  1847,  obtained  a  rule  calling  on  the 
prosecutors  in  this  case  to  show  cause  why  the  following  order,  which 
had  been  brought  up  by  certiorari,  should  not  be  quashed  for  insuffi- 
ciency. 

*AA-\       *** To  the  President,  Stewards,  and  Members  of  the  friendly  society  called 
-'  The  Leeds  Philanthropic  Society,  held  at  Leeds,  in  the  West  Riding  of  the 
county  of  York.  ^ 

**  West  Riding  of  Yorkshire,  to  wit.  Be  it  remembered  that  it  is  now  here  proved 
to  us,  the  undersigned  Joseph  Holdsworth,  Edward  Tew,  and  John  GeoFge  Smith,  Es- 
quires, three  of  Her  Majesty's  justices  of  the  peace  acting  in  and  for  the  West  Riding 
of  the  county  of  York,  upon  oath,  on  the  hearing  of  the  complaint  hereinafter  men- 
tioned, that  Philemon  Jaqucs,  of  Wakefield  in  the  said  Riding,  shoemaker,  for 
eighteen  calendar  months  and  upwards  before  the  making  of  the  said  complaint,  had 
been  and  was  admitted  a  member  of  a  certain  friendly  society,  called  The  Leeds 
Philanthropic  Society,  duly  established  and  holden  at  Leeds,  in  the  said  Riding, 
under  a  certain  act,"  &c.  (10  G.  4,  c.  56),  "  *  To  consolidate  and  amend  the  laws  re- 
*d'^l  Iftt^og  to  friendly  societ]es''(a)  pursuant  to  *the  provisions  of  the  statutes  in 
-1    such  case  made  and  provided ;  and  that  the  rules,  orders,  and  regulations  uf 


(a)  Sect  27  ennots :  **  that  provision  shall  be  made  hy  one  or  more  of  the  rules  of  every  such 
society,  to  be  confirmed  as  required  by  this  act,  specifying  whether  a  reference  of  every  matter 
in  dispute  between  any  such  society,  or  any  person  acting  under  them,  and  any  individual 
member  thereof,  or  person  claiming  on  account  of  any  member,  shall  be  made  to  such  of  hid 
Majesty's  justices  of  the  peace  as  may  act  in  and  for  the  county  in  which  such  society  may 
be  formed,  or  to  arbitrators  to  be  appointed  in  manner  hereinafter  directed."  The  section  they 
itpecifies  how  arbitrators  are  to  be  appointed.  "And  whatever  award  shall  be  made  by  the  said 
arbitrators,  or  «be  mi^or  part  of  them,  aooording  to  the  true  purport  and  meaning  of  the  ralaa 
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the  said  Society  were,  before  the  arising  of  the  dispute  hereinafter  next  mentioned, 
duly  confirmed  and  enrolled,  according  to  the  directions  of  the  said  statutes:  and 
that,  before  and  at  the  time  of  the  arising  of  the  said  dispute,  and  from  thence  con- 
tinually until  and  at  the  time  of  the  making  of  the  said  complaint,  all  matters  in 
dispute  between  the  said  Society,  or  any  person  acting  under  it,  and  any  individual 
member  or  person  claiming  on  account  of  any  member  were,  according  to  the  said 
rules,  orders,  and  regulations,  to  be  referred  to  the  arbitration  of  certain  persons  to 
be  appointed  as  arbitrators,  as  in  the  said  rules,  orders,  and  regulations  is  mentioned, 
who  should  hear  evidence  on  both  sides.  And  that,  for  nine  calendar  months  before 
the  making  of  the  said  complaint^  the  said  P.  Jaques,  by  illness,  to  wit,  a  diseased 
spine,"  was  "  rendered  incapable  of  working,  and,  during  the  time  aforesaid  of  his 
said  illness,  received  a  certain  allowance,  to  wit,  the  sum  of  9s,  per  week  from  the 
funds  of  the  said  Society,  until  (he  24th  day  of  October  now  last,  being  the  allow- 
ance which,  during  the  time  last  aforesaid,  he  was  entitled  to  receive  from  the  funds 
of  the  said  Society  as  such  sick  member  as  aforesaid  of  the  said  Society.  That  on 
the  2d  day  of  November  now  last,  the  said  Society,  at  a  club  night  thereof,  held  in 
the  said  Riding,  refused  further  to  pay  any  such  allowance  to  the  said  P.  Jaques,  and 
then  and  there,  without  any  sufficient  cause,  unjustly,  illegally,  and  contrary  to  the 
rales  of  the  said  Society,  and  to  the  statutes  in  that  case  made  and  provided,  expelled 
the  said  P.  Jaques  from  the  said  Society,  and  excluded  him  from  all  the  benefit  and 
advantage  which  he  then,  and  thenceforward  continually  until  the  making  of  the  said 
complaint,  had  a  right  to  have  and  claim  from  the  said  Society;  and  from  the  said  2d 
day  of  November  continually  hitherto  have  refused,  and  still  refuse,  to  reinstate  the 
said  P.  Jaques  as  a  member  of  the  said  Society,  and  to  permit  him  to  receive  there- 
from such  benefit  and  advantage  as  aforesaid.  That  *a  dispute  did  thereupon,  r^cj/* 
on  the  2d  day  of  November,  arise  between  the  said  P.  Jaques  and  the  said  L. 
Society  touching  the  said  expulsion  and  exclusion,  he,  the  said  P.  Jaques,  then  and 
there  asserting  to  the  said  Society  that  his  aforesaid  expulsion  and  exclusion  was 
then  and  there  wrongful,  and  that  he,  the  said  P.  Jaques,  ought  forthwith  to  be 
restored  to  the  full  enjoyment  of  hie  rights  as  a  member  of  the  said  Society :  which 
said  assertions  were  then  and  there  denied  by  the  said  Society.    That  the  said  P. 

of  Mch  society,  conflrraed  by  the  jiutioes  aooording  to  the  directioni  of  this  act,  ahall  be  in  the 
form  to  this  act  annexed,  and  shall  be  binding  and  conclnsive  on  all  parties,  and  shall  be  final, 
to  all  intents  and  purposes,  without  appeal,  or  being  subject  to  the  control  of  one  or  more 
justices  of  the  peace,  and  shall  not  be  removed  or  removable  into  any  court  of  law,  or  restrained 
or  restrainnble  by  the  injunction  of  any  court  of  equity."  Provision  is  then' made  for  enforcing 
performance  of  the  award  by  summons  before  two  justices,  and  distress. 

Sect.  28  enacts:  that,  if  the  rules  direct  that  any  matter  in  dispute  be  "decided  by  justices 
of  the  peace,"  ''any  such  justice,"  on  complaint,  may  grant  a  summons;  and  it  shall  be  lawAil 
"for  any  two  justices"  to  hear  and  determine  the  complaint  according  to  the  rules  of  the 
toeiety:  and  provision  is  made  for  enforcing  any  ad|judicatton  they  may  make  for  payment  of 
money. 

But  4  A  5  W.  4,  c.  40  ("to  amend  an  act  of  the  10th  year  of  His  late  Majesty  King  George 
the  Fourth,  'to  consolidate'  '*  Ac.)  recites,  in  sect  7,  the  provision  of  the  former  act  for  referring 
to  jostioes  or  arbitrators,  and  enacts :  "That  when  the  rules  of  any  society  provide  for  a  refer- 
ence to  arbitrators  of  any  matter  in  dispute,  and  it  shall  appear  to  any  justice  of  the  peace,  on 
the  complaint  on  oath  of  a  member  of  any  such  society,  or  of  any  person  claiming  on  account 
of  such  member,  that  application  has  been  made  to  such  society,  or  the  steward  or  other  officer 
thereof,  for  the  purpose  of  having  any  dispute  so  settled  by  arbitration,  and  that  such  application 
has  not  within  forty  days  been  complied  with,  or  that  the  arbitrators  have  neglected  or  refused 
to  make  any  award,  it  shall  and  may  be  lawful  for  such  justice  to  summon  the  trustee,  trea- 
surer, steward,  or  other  officer  of  the  society,  or  any  one  of  them  against  whom  the  oom plaint 
is  made,  and  for  any  two  justices  to  bear  and  determine  the  matter  in  dispute,  in  the  same  roan- 
DCT  as  if  the  rules  of  the  said  society  had  directed  that  any  matter  in  dispute  as  aforesaid  should 
be  decided  by  justices  of  the  peaee,  anything  in  the  said  recited  act  contained  to  the  contrary 
notwithstanding." 
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Jaque?  thereupon,  on  the  3d  of  November  aforesaid,  made  application  there  to  Jame^ 
Ingham,  then  and  there  being  the  president  for  the  time  being  of  the  said  Society, 
for  the  pnrpose  of  baring  the  said  dispute  settled  bj  arbitration,  pnrsnant  to  the  aaid 
rulesf  orders,  and  regulations,  and  to  the  provisions  of  the  said  statutes  in  such  case 
made  and  provided :  and  the  said  P.  Jaqucs  and  the  said  Society  thereupon  referred 
the  said  matter  in  dispute  to  William  Fieldbonse,  William  Marshall,  and  John  Darby, 
arbitrators  appointed  in  that  behalf  pursuant  to  the  said  rules,  orders,  and  regula- 
tions, and  the  provisions  of  the  statutes  in  such  case  made  and  provided,  who  should 
bear  evidence  on  both  sides,  and  finally  decide  the  said  matter  in  difference/'  That 
"though  the  said  arbitrators  had  often,  before  the  making  of  the  said  complaint, 
been  called  upon  by  the  said  P.  Jaques  to  hear  evidence  on  both  sides  touching  the 
said  matter  in  dispute,  and  to  make  their  award  therein,  they  the  said  arbitrators 
have,  until  and  at  the  time  of  the  making  of  tHe  said  complaint,  and  from  thence 
continually  hitherto,  wholly  neglected  and  refused  so  to  do,  and  still  neglect  and 
tefuse  so  to  do.  And  that  the  said  P.  Jaques  afterwards,  to  wit,  on  the  2l8t  day  of 
December  now  last  past,  at  Wakefield  in  the  said  Riding,  did  make  his  complaint  to 
John  George  Smyth,  Esquire,  one  of  her  Majesty's  justices  of  the  peace  acting  in 
and  for  the  said  Riding  and  then  residing  within  the  said  Riding.''  The  order  then 
recited  a  complaint  upon  oath  by  Jaques,  before  the  single  justice,  stating  (subatan- 
tially  as  above)  that  he  was  a  member  of  the  Society,  that  the  rules  provided  for  a 
reference  to  arbitrators,  that  he  had  been  a  member  for  eighteen  months,  and  had  for 
nine  months  then  last  past  been  rendered  by  illness  incapable  of  working,  and  had 
received  his  allowance  until  the  24th  October,  and  had  been  expelled  on  the  2d 
November,  without  cause ;  that  a  dispute  had,  in  consequence,  arisen  between  him 
and  the  Society,  and  he  had  applied  to  Ingham  for  the  purpose  of  its  being  settled 
by  arbitrators,  '*  but  the  said  arbitrators  had  neglected  and  refused,  and  still  did 
neglect  and  refuse,  to  make  any  award  in  the  premises.  Wherefore  the  said  P.  Jaques 
prayed  that  George  Grant,"  president  of  the  Society  for  the  time  being,  *'  might  be 
summoned  to  answer  the  said  compl&int,  and  that  two  of  Her  Majesty's  justices  of 
the  peace  for  the  said  Riding  might  hear  and  determine  the  matter  in  dispute,  pur- 
suant to  the  statutes  in  such  case  made  and  provided.  And  be  it  further  remembered 
that  thereupon/'  &c. ;  the  order  then  set  forth  that  Grant  had  been  summoned,  and 
*d71  ^^^  ^parties  had  appeared  and  the  hearing  had  been  adjourned  upon  Grant's 
^  request  to  the  day  of  making  the  order,  when  the  parties  appeared  before  the 
Justices.  "  Whereupon  we,  the  said  Justices,  have  now  here  proceeded  to  hear  and 
determine,  and  have  heard  and  determined,  upon  lawful  evidence,  upon  oath  taken 
'  before  us  on  this  said  hearing,  the  matter  of  the  said  complaint,  according  to  the  true 
purport  and  meaning  of  the  said  rules,  orders,  and  regulations  of  the  said  Society, 
and  according  to  the  directions  of  the  statutes  in  such  cases,''  &c.  "  And  we,  the  said 
Justices,  do  hereby,  on  the  hearing  aforesaid,  adjudge  and  determine  that  all  and 
singular  the  premises  and  allegations  aforesaid  are  true ;  and  thereupon  we  do  order 
and  adjudge,  by  virtue  of  the  statutes  in  such  case,"  &c.,  "  that  the  said  P.  Jaques 
be  forthwith  reinstated  in  the  said  Society,  and  readmitted  into  all  the  benefits  and 
advantages  thereof.  And  we  do  order  and  require  you,  the  president,  stewards,  and 
members  of  the  said  Society,  forthwith  to  reinstate  the  said  P.  Jaques  in  the  said 
Society,  and  readmit  him  into  all  the  benefits  arising  therefrom  accordingly.  Given,** 
&o.,  "at  the  Court  House  at  Wakefield,  in  the  Riding  aforesaid,"  11th  January,  1847. 
Signed  and  sealed  by  the  three  justices. 

In  support  of  the  rule,  Grant  deposed  that  the  order  was  made  at  a 
petty  sessions  held  at  Wakefield,  in  and  for  the  West  Riding :  that  the 
Society  was  and  is  established  at  and  in  the  borough  of  Leeds,  and  the 
meetings  and  business  connected  therewith  had  always  been  holden  and 
transacted  within  the  borough.     By  other  affidavits,  the  rules  of  the 
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Society  were  verified  ;(a)  *and  it  was  further  deposed  that  a  meet-  ^^  .^ 
ing  before  the  arbitrators,  for  the  hearing  of  the  said  parties,  was  ^ 
<<da1y  appointed,  touchiDg  the  matters  in  difference;  of  which  said 
meeting  the  said  P.  Jaques  had  due  notice:  and  that  the  said  arbitra- 
tors and  the  said  parties,  including  the  said  P.  Jaques,  met  accordingly 
on  the  30th  day  of  November  now  last,  at  Leeds  aforesaid,  and  then 
and  there  entered  upon  the  said  reference.  That  evidence  on  the  part 
of  the  said  Society  was  given  at  the  said  meeting  before  the  said  arbi- 
tnUors,  in  the  presence  and  hearing  of  the  said  P.  Jaques ;  and  that 
the  said  P.  Jaques  was  then  and  there  called  upon  to  make  his  defence 
touching  the  charges  and  the  matters  in  dispute  aforesaid ;  and  that  he, 
the  said  P.  Jaques,  then  said  that  the  evidence  which  had  been  then 
given  on  the  part  of  the  said  Society  was  true,  but  that  he  had  several 
witnesses  to  speak  as  to  his  character  and  alleged  sickness :  and  that 
the  said  arbitrators  then  inquired  of  him,  the  said  P.  Jaques,  whether 
he  had  any  further  evidence  to  offer  touching  the  matters  in  dispute 
before  them ;  and  that  he  then  stated  that  he  had  not  any  witnesses, 
except  such  witnesses  as  spoke  *only  to  his  general  character ;  r^ ^  q 
but  which  was  not  a  matter  In  dispute:"  «< and. that  they,  the  said  ^ 
arbitrators,  after  due  consideration  of  the  premises  so  referred  to  them 
9A  aforesaid,  did  then  and  there  duly  make  and  sign  their  award  in 
writing."  The  award  was  annexed,  and  was  as  follows.  <<  We,  the 
major  part  of  the  arbitrators  duly  appointed  by  the  Philanthropic 
Society,  established  at  Leeds,  in  the  county  of  Yo«k,  do  hereby  award 
and  order  that  Philemon  Jaques  be  expelled  from  the  said  Society." 
(Signed  by  Fieldhouse,  Marshall,  and  Darby.)  That  the  Society  was 
established,  and  all  the  meetings  thereof  held,  and  the  expulsion,  dis- 
putes, matters  in  difference,  arbitration,  and  award  severally  took  place, 
and  were  had,  heard,  transacted  and  made  within  the  borough  of  Leeds, 

(a)  Rule  11  lays  down  rules  as  to  notieea  to  be  given  by  sick  members,  varying  according  as 
41m  member  does  or  does  not  reside  within  ten  miles  of  Leeds  Bridge. 

Bale  12.  "When  any  free  member  is  by  any  hurt  or  illness,  rendered  incapable  of  working, 
he  shall  receive,  from  the  receipt  of  his  declaration  (allowing  reasonable  time  for  country 
members  to  send  theirs),  and  as  long  as  he  continues  unable  to  work,  9«.  per  week,  in  weekly 
payments,  and  for  odd  days,  1«.  $d,  per  day  (Sunday  excepted).  No  member  shall  be  allowed 
to  do  any  kind  of  work  during  the  time  he  receives  the  benefit  specified  in  this  rule,  except 
reeelTing  or  paying  money,  giving  verbal  orders  to  servants  or  other  persons,  or  signing  his 
name  to  a  receipt  or  other  writing.  Every  member,  on  declaring  himself  off  the  benefit  of  this 
Society,  shall  deliver,  or  cause  to  be  delivered,  a  written  notice  to  that  effect,  to  the  steward 
for  the  time  being,  or  at  his  house,  before  he  begins  to  do  any  kind  of  work,  or  bo  excluded." 

Rule  19  contains  provisions  for  the  burial  of  members,  varying  according  as  they  die  within 
five  miles  of  Leeds  Bridge,  or  beyond. 

Rule  21  provides  that,  if  the  president,  Ac,  or  any  member,  attempt  to  defraud  the  Society 
"in  any  case  whatever,  all  such,  against  whom  clear  proof  is  made  to  the  committee,  shall  be 
excluded." 

Rule  26.  "That  all  matters  in  dispute  between  this  Society,  or  any  person  acting  under  it, 
and  any  individual  member  or  person  claiming  on  account  of  any  member,  ehnli  bo  referred 
to  arbitration,  pursuant  to  10th  Geo.  IV.  cap.  66,  sec.  27."  Provision  is  then  made  for  the 
appointment  of  arbitrators;  as  to  which  no  point  arose  in  the  case.  ''Such  arbitrators  shall 
htf^ar  evidence  on  both  sides,  and  their  decbion  binding  to  all  parties,  and  shall  be  final." 

e2 
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and  not  elsewhere.  That  the  borough  has  had,  for  several  /'^ai6  con- 
tinually now  last  past,  a  separate  Court  of  quarter  sessions  ol  the  peace 
in  and  for  the  borough ;  and  the  justices  in  and  for  the  borough  have 
exclusively  exercised  the  jurisdiction  of  justices  of  the  peace  for  the 
borough.  That,  at  the  petty  sessions  before  the  three  justices,  the  attor- 
ney for  the  Society  objected  that  the  justices  had  no  authority  to  enter- 
tain the  application,  as  the  matter  had  wholly  arisen  at  Leeds,  and  not 
within  the  jurisdiction  of  the  justices ;  nevertheless,  the  justices  pro- 
ceeded  to  examine  witnesses  on  the  part  of  Jaques.  That,  npo/i  c/oss- 
examination,  it  appeared  that  the  arbitrators  had  made  the  award ; 
notwithstanding  which  the  justices  made  the  order. 

The  aflSdavits  in  answer  stated  that  the  rules  of  the  Society  wrre 
allowed  and  confirmed  at  the  quarter  sessions  for  the  Riding,  and  wore 
enrolled  and  filed  at  the  office  of  the  clerk  of  the  peace  for  the  Riding, 
^^^,  *8ituate  at  Wakefield.  That  no  part  of  Wakefield,  or  the  parish 
■^  of  Wakefield,  is  within  the  borough  of  Leeds  in  the  West  Riding. 
That,  from  14th  March,  1846,  to  24th  October,  1846,  Jaques  was  by 
illness  rendered  incapable  of  working ;  that,  from  4th  November,  1845, 
he  had  resided  at  Wakefield,  and  that  he  had  never  resided  or  carried 
on  business  within  the  borough  of  Leeds,  or  elsewhere,  except  at  Wake- 
field. "  That,  on  the  2d  of  November,  1846,  the  said  Society,  at  a  club 
night  thereof,  held  in  the  said  Riding,  charged  this  deponent"  (Jaques) 
«» with  having,  at  Wakefield  aforesaid,  on  the  23d  day  of  October,  1846, 
violated  the  twelftlTrule  of  the  said  Society,  by  reaching,  from  a  win- 
dow in  the  house  of  this  deponent,  situate  at  Wakefield  aforesaid,  » 
glass  containing  a  spice  walking  stick  of  the  value  of  one  halfpenny, 
and  receiving  one  halfpenny  for  it,  the  reaching  of  which  said  glass, 
and  receiving  one  halfpenny,  the  said  Society  then  and  there  alleged 
was  working,  no  member  being  allowed  to  do  any  work  during  the  time 
he  was  receiving  the  benefit  specified  in  the  said  twelfth  rule.*'  That 
Jaques  denied  that  he  had  done  any  work ;  but  was  expelled.  That  he 
attended,  with  material  witnesses  (named),  on  a  day  and  at  a  place 
appointed  by  the  Society  for  hearing  before  the  arbitrators  the  matters 
in  dispute ;  but  none  of  the  arbitrators  attended :  and  that  he  again 
attended,  with  the  same  witnesses,  on  another  day  and  at  a  place  named 
by  the  Society ;  and  that  the  Society  there  charged  him,  before  the 
arbitrators,  with  violating  the  twelfth  rule  by  the  act  before  mentioned, 
and  did  not  prefer  any  other  complaint  and  charge.  (<  That  evidence 
on  the  part  of  the  said  Society  was  given  at  the  said  last-mentioned 
^---j  meeting  before  the  arbitrators.  *That  this  deponent"  (Jaques), 
^  «<  at  the  said  last-mentioned  meeting,  requested  the  said  arbitra- 
tors also  to  hear  evidence  on  behalf  of  this  deponent  touching  the  merits 
of  the  said  matters  in  dispute.  That,  during  the  said  last-mentioned 
meeting,  the  said  witnesses  for  this  deponent  were  in  one  of  the  rooms 
of  the  house  in  which  the  said  last-mentioned  meeting  was  held,  waiting 


14  ADOLPHUS  &  ELLIS.    N.  S.  61 

to  give  evidence,  and  ready  and  willing  then  and  there  to  give  evidence, 
before  the  said  arbitrators  for  and  on  behalf  of  this  deponent  touching 
the  merits  of  the  said  matters  in  dispute.  That  the  said  arbitrators, 
and  each  and  every  of  them,  then  and  there  neglected  and  refused  to 
hear  any  evidence  on  the  part  of  this  deponent ;  and  the  said  arbitra- 
tors, or  any  of  them,  did  not  hear  any  evidence  on  behalf  of  this  depo- 
nent ;  and  the  said  arbitrators  did  then  and  there,  on  the  ex  parte 
evidence  produced  on  behalf  of  the  said  Society,  and  without  first 
bearing  evidence  on  both  sides  touching  the  said  matters  in  dispute,  award 
that  this  deponent  be  expelled  from  the  said  Society.  That  this  depo- 
nent, at  said  last-mentioned  meeting,  did  not  say  that  the  evidence 
which  had  been  given  on  the  part  of  the  said  Society  was  true,  nor 
anything  to  that  or  the  like  effect ;  nor  that  he  had  several  witnesses 
to  speak  as  to  his  character  and  alleged  sickness,  nor  anything  to  that 
or  the  like  effect.  That  the  said  arbitrators  did  not  then  inquire  of  him, 
this  deponent,  whether  he  had  any  further  evidence  to  offer  touching 
the  matters  in  dispute  before  them.  That  he,  this  deponent,  did  not, 
at  the  said  last-mentioned  meeting,  state  that  he  had  not  any  witnesses 
except  such  witnesses  as  spoke  only  to  his  general  character,  nor  any 
words  to  that  or  the  like  effect.  That,  at  the  said  last-mentioned  r^f-Q 
meeting,  this  deponent  ^informed  the  said  arbitrators  that  he  had  ^ 
evidence  touching  the  matters  in  dispute,  and  the  merits  of  the  said 
matters  in  dispute;  and  that  his  said  witnesses  were  in  one  of  the  rooms 
of  the  said  house  at  which  the  said  last-mentioned  meeting  was  held, 
ready  and  willing  to  give  their  evidence  on  behalf  of  this  deponent ; 
and  that  the  said  arbitrators  then  refused  to  hear  the  said  evidence,  or 
examine  this  deponent's  witnesses."  "  That  the  said,"  &c.  (the  witnesses 
for  Jaques  before  named),  <<  were  material  and  necessary  witnesses  for 
and  on  the  behalf  of  this  deponent,  touching  the  said  matters  in  dis- 
pute, and  the  merits,"  &c. ;  <«  and  that  the  said  witnesses,  or  any  of  them, 
were  not  to  speak  as  to  the  character  and  alleged  sickness  of  this  depo- 
nent. That  the  said  arbitrators,  or  any  of  them,  could  not  decide  the 
said  matters  in  dispute  justly,  candidly,  and  impartially,  on  the  ex  parte 
evidence  on  the  part  of  the  said  Society,  and  without  hearing  the  evidence 
on  behalf  of  him,  this  deponent,  touching  the  merits  of  the  said  matters 
in  dispute."  <(That  the  said  dispute  and  matters  in  difference  did  not 
arise  and  take  place  at  and  within  the  borough  of  Leeds  aforesaid,  but 
at  Wakefield  aforesaid."  That  it  was  proved  on  oath,  before  the  three 
justices,  that  the  arbitrators*  <^  had  neglected  and  refused  to  hear  evi- 
dence on  behalf  of  him,  the  said  complainant,  and  touching  the  merits 
of  the  said  matters  in  dispute ;  contrary  to  the  26th  rule  of  the  said 
Society  and  the  said  statutes."  The  witnesses  named  also  deposed  that 
they  had  attended  to  give  evidence  for  Jaques,  <^  touching  the  said  mat- 
ters in  dispute,  and  the  merits  of  the  said  matters  in  dispute,"  without 
hearing  which,  the  arbitrators  could  not  decide  justly. 
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^-o^       *In  Michaelmas  term,  1848,(a) 

^  R.  Hall  showed  cause. — First,  it  is  objected  on  the  other  side 
that,  on  the  facts  here  shown,  the  justices  acted  without  jurisdiction, 
inasmuch  as  the  arbitrators  had  already  made  a  sufficient  award,  and 
the  justices  could  not  give  themselves  jurisdiction,  under  stat.  4  &  6  W. 
4,  c.  40,  s.  7,  by  finding,  contrary  to  the  fact,  that  the  arbitrators  had 
refused  and  neglected  to  award.  It  is  true  that  the  authority  must,  as 
this  order  is  framed,  rest  entirely  upon  the  assumption  of  that  fact. 
But,  upon  the  complaint  being  made  to  the  justices,  they  were  bound  to 
ascertain  the  fact ;  and  their  finding  on  that  is  conclusive.  The  affida- 
vits raise  a  question  of  disputed  fact,  whether  the  award  was  made 
without  the  evidence  for  the  complainant  being  properly  heard :  this 
depends  upon  the  question  whether  the  evidence  rejected  was  material 
to  the  complaint.  The  justices  were  bound  to  ascertain  this :  and  they 
appear  to  have  decided  it  rightly ;  for  (even  on  the  affidavit  in  support 
of  the  rule)  it  cannot  be  taken  for  gi-anted  that  the  character  of  the 
applicant  and  his  state  of  health  might  not  be  circumstances  important 
to  the  determination  of  the  question  whether  the  act  wWch  he  did  was 
really  work  within  the  meaning  of  the  Society's  rules.  [Wightman,  J. 
— If  justices  may  always  inquire  whether  the  arbitrators  decided  rightly, 
they  have  in  effect  an  appellate  jurisdiction.]  The  case  falls  within 
Regina  v.  Bolton,  1  Q.  B.  66  (E.  C.  L.  R.  vol.  41) ;  for  upon  this  com- 
*p;dl  P'^^"*»  the  justices  clearly  had  power  *to  begin  the  inquiry.     The 

^  argument  on  the  other  side  must  go  the  length  of  showing  that 
the  justices  would  have  had  no  jurisdiction  though  it  had  appeared  to 
them  that  the  award  had  been  made  without  either  side  being  heard. 
[Lord  Denman,  C.  J. — The  affidavits  in  support  of  the  rule  say  that 
the  only  evidence  offered  and  rejected  was  as  to  the  health  and  character. 
If  you  say  that  is  material,  I  think  you  fail :  if  you  say  there  was  other 
evidence,  you  are  contradicted.]  If  there  be  a  contradiction  as  to  fact, 
the  Court  will  uphold  the  finding  of  the  justices.  A  bad  award  is  no 
award.  Harding  v.  Holmes,  1  Wils.  122,  indeed  contradicts  this :  and 
in  Wills  V.  Maccarmick,  2  Wils.  148,  it  was  decided  that,  on  Nil  debet 
pleaded  to  debt  on  award,  it  could  not  be  shown  that  the  arbitrators 
had  acted  corruptly.  The  former  of  these  decisions  cannot  be  sup- 
ported ;  the  latter,  if  correct,  is  so  only  with  regard  to  the  particular 
form  of  pleading.  Braddick  v.  Thompson,  8  East,  344,  goes  farther 
still,  and  decides  that  no  plea  can  raise  the  question.  That  case  was 
acted  upon  in  Grazebrook  v.  Davis,  5  B.  &.  C.  534  (E.  C.  L.  R.  vol. 
11),(6)  where,  however,  the  plea  seems  to  have  been  held  insufficient  to 
raise  the  objection.  In  Holland  v.  Brooks,  6  T.  R.  161,  it  was  laid 
down  that  a  rule  for  an  attachment  cannot  be  resisted  on  the  ground  of 

(a)  The  case  was  argned  on  November  15th  and  18th,  before  Lord  Dk^jiian,  C.  J.,  CuLRKinci:, 
WioBTMAN,  and  Erlk,  Ja. 

{h)  See  Willoughby  r.  Willoughby,  9  Q.  B.  923  (E.  C.  L.  R.  vol.  58). 
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defects  not  appearing  on  the  face  of  the  award ;  and  Brazier  v.  Bryant, 
3  Bing.  167  (E.  C.  L.  R.  vol.  11),  confirms  this :  and  the  rule  is  so  far 
reasonable,  as  the  party  moving  for  the  attachment  has  no  opportunity 
of  answering.     But  Lord  Coke,  in  James  Osborn's  Case,  10  Rep.  130  a, 
131  b,  assumes  no  arbitrement  *and  a  void  arbitrement  to  be  '*all  p^^^. 
one  in  law."     [Wiohtman,  J. — Is  he  speaking  of  defects  on  the  '* 
face  of  the  award?     In  Fisher  v.  Pimbley,   11  East,  188,  an  chiard 
reciting  the  terms  of  the  submission  and  showing  an  inconsistency  ^ith 
those  terms  was  held  to  be  no  award.]     When  the  award  is  impeached 
for  want  of  authority  to  act,  it  clearly  Is  competent  to  show  matter  not 
apparent  on  the  award  itself.    In  Rudston  and  Yate's  Case,  March,  141, 
an  action  of  debt  was  brought  on  a  bond  conditioned  to  perform  an 
award ;  and  the  defendant  pleaded  No  award :  it  appeared,  by  special 
verdict,  that  one  of  the  parties  to  the  submission,  not  a  party  to  the 
action,  was  an  infant  at  the  time  of  the  submission  :  and  judgment  was 
given  for  the  defendant.     Suppose  a  submission  were  to  the  award  of  a 
majority  of  three  arbitrators,  and  two  acted  without  the  third  being 
summoned.     [Coleridge,  J. — In  these  cases  the  authority  has  never 
vested.]     The  case  last  put  might  almost  be  termed  one  of  defective 
procedure.     The  language  of  Hullock,  B.,  in  Rex  v.  Bingham,  8  Y.  & 
J.  101,  110,t  seems  to  carry  the  principle  of  avoiding  an  award  for 
invalidity  beyond   the  case  of  a  defect  apparent  on  the  award.      In 
Hickes  v.  Cracknell,  8  M.  &  W.  72,t  debt  was  brought  on  a  bond  con- 
ditioned for  the  payment  of  an  annuity  ;  and  the  defendant  pleaded  that 
no  memorial  was  enrolled  containing  names  of  witnesses,  date  of  bond,  &c., 
and  pecuniary  consideration  :  replication,  that  a  memorial  was  enrolled, 
which  was  set  forth,  with  verification  by  the  record  :  rejoinder,  that  the 
memorial  contained  false  statements  of  fact :  and  this  was  held  a  good 
rejoinder  *and  no  departure.     In  Gisborne  v.  Hart,  6  M.  &  W.  p^^^ 
50,t  it  was  held  that  a  plea  that  the  arbitrator  did  not  duly  make  ^ 
and  publish  his  award  concerning  the  premises  referred  would  have  been 
supported  by  evidence,  dehors  the  award,  that  the  award  did  not  dispose 
of  all  the  issues.     Accordingly,  in  Dresser  v.  Stansficld,'  14  M.  &  W. 
822,t  it  was  decided  that,  in  an  action  of  debt  on  an  award,  a  special 
plea  showing  that  the  arbitrator  had  not  awarded  on  all  the  issues  was 
bad  on  special  demurrer,  as  amounting  to  a  traverse  of  the  award  having 
been  made. 

Secondly,  it  is  objected  that  the  justices  had  no  jurisdiction  in  respect 
of  place.  The  statute  gives  them  jurisdiction  as  arbitrators  :  it  is  not 
exercised  under  their  general  commission.  Sect.  27  of  stat.  10  G.  4, 
c.  66,  requires  that  the  rules  shall  specify  whether  reference  of  the  dis- 
putes is  to  be  made  to  justices  of  "  the  county  in  which  such  society 
may  be  formed,"  or  arbitrators.  By  the  interpretation  clause,  sect.  38, 
"county"  will  "include  county,  riding,  division,  or  place."  But,  as 
these  rules  have  directed  that  the  reference  shall  be  to  arbitrators,  no 
VOL.  XIV. — 8 
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justices  could,  as  such,  act  under  this  statute:  if  they  could,  it  might 
be  questioned  whether,  as  Leeds  is  within  the  ambit  of  the  Riding,  the 
Riding  justices  might  not  act.  Then  stat.  4  &  5  W.  4,  c.  40,  s.  7, 
enacts  that,  when  the  ^ules  refer  the  disputes  to  arbitrators,  and  they 
have  neglected  or  refused  to  make  the  award,  «  any  justice  of  the  peace" 
may  summon  the  trustees,  &c.,  and  <<  any  two  justices"  may  hear  and 
determine.  Supposing  this  to  be  restrained  by  the  language  of  the 
^--^  earlier  statute,  still  it  does  not  appear  that  this  Society  *wa8 
*  ^  formed  within  the  borough.  Rules  11  and  19  clearly  contemplate 
the  residence  of  members  at  a  distance  of  more  than  five  miles  from 
Leeds  Bridge :  the  rules  have  been  confirmed  at  the  Riding  Sessions, 
and  enrolled  with  the  clerk  of  the  peace  of  the  Riding :  and,  by  sect.  4 
of  Stat.  4  &  5  W.  4,  c.  40,  that  must  be  done  at  ^^  the  county  wherein  such 
society  shall  be  formed;"  and  sect.  7  of  stat.  10  G.  4,  c.  56,  directed 
that  a  transcript  of  the  rules  should  be  deposited  <<  with  the  clerk  of  the 
peace  for  the  county  wherein  such  Society  shall  be  established."  Now  it 
appears  by  the  afiidavit  that  the  borough  possessed  a  Court  of  quarter 
sessions  at  which  the  confirmation  might  have  taken  place,  if  the  Society 
was  considered  to  be  established  there.  Besides,  the  applicant  himself 
resided  without  the  borough,  and  was,  in  law,  excluded  and  reinstated 
where  he  resided :  the  locality  of  the  Society  depended  on  the  locality 
of  its  members.  Further,  the  matter  in  dispute  arose  without  the 
borough.  If,  under  the  old  law  as  to  juries,  there  had  been  on  the 
record,  in  a  civil  action,  an  allegation  of  refusal  to  make  an  award,  and 
issue  had  been  joined  on  the  cause  of  expulsion,  the  trial  must  have 
been  by  a  jury  of  the  Riding ;  21  Vin.  Abr.  98,  Trial  (M.  a). 

Paahle^j  contrd.. — First :  Under  stat.  10  G.  4,  c.  66,  if  the  rules  had 
directed  a  reference  to  arbitrators,  and  the  arbitrators  had  neglected 
and  refused  to  act,  the  only  remedy  must  have  been  by  mandamus. 
Then  stat.  4  &  5  W.  4,  c.  40,  s.  7,  gives  the  justices  power  in  such  a 
case.  As  the  facts  are  here  stated,  the  justices  had  no  power  unless 
there  had  been  such  neglect  and  refusal.  Now  it  is  sought  to  show  that 
^-j.-.  *there  was  such  neglect  and  refusal  because  the  arbitrators  refuse<l 
^  to  hear  evidence  touching  the  merits.  But  the  afiidavit  does  not 
even  raise  this  point  properly ;  for  it  is  not  deposed  in  what  respect 
the  evidence  was  to  affiect  the  merits.  And  it  is  clear  that  a  mere  mis- 
ruling of  the  arbitrators  as  to  materiality  of  evidence  does  not  constitute 
a  neglect  to  act ;  if  it  did,  it  would  also  support  a  plea  that  no  award 
had  been  made:  but  a  series  of  cases,  many  of  which  have  been  cited 
on  the  other  side,  show  that  that  is  not  so ;  Braddick  v.  Thompson,  8 
East,  344,  Grazebrook  v.  Davis,  6  B.  &  C.  534  (E.  C.  L.  R.  vol.  11), 
Johnson  v.  Durant,  2  B.  &  Ad.  925  (E.  C.  L.  R.  vol.  22),  and  tlie 
authorities  in  notes  (3),  (i),  and  (Z)  to  Veale  v.  Warner,  1  Wms.  Saund. 
327  a  (6th  ed.)  Cases  in  which  this  Court  has  refused  to  interfere  by 
mandamus,  where  the  tribunal  below  has  exercised  its  judgment,  are 
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analogous  in  principle.  Such  are  Rex  v.  The  Justices  of  Cumbei  land, 
1  M.  &  S.  190,  Rex  v.  The  Justices  of  Carnarvon,  4  B.  &  Aid.  86  (E. 
C.  L.  R.  vol.  6),(a)  Rex  v.  Justices  of  Cambridgeshire,  1  Dowl.  &  R. 
325  (E.  C.  L.  R.  voL  16),  Rex  v.  The  Justices  of  Leicestershire,  1  M. 
&  S.  442,  Rex  v.  The  Justices  of  Monmouthshire,  4  B.  &  C.  844  (E.  C. 
L.  R.  vol.  10),  Regina  v.  Kesteven,  3  Q.  B.  810  (E.  C.  L.  R.  vol.  43),(A) 
and  other  cases  overruling  Regina  v.  The  Justices  of  Carnarvonshire,  2 
Q.  B.  325  (E.  C.  L.  R.  vol.  42),  and  Regina  v.  The  Justices  of  The  West 
Riding,  2  Q.  B.  331  (E.  C.  L.  R.  vol.  42) ;  and,  as  to  a  certiorari, 
another  case  of  Rex  v.  The  Justices  of  Monmouthshire,  8  B.  &  C.  137 
(E.  C.  L.  R.  vol.  16),  [Lord  Denman,  C.  J. — All  these  authorities  are 
against  you,  if  *the  justices  had  jurisdiction.]  They  are  :  but  the  ^^-q 
justices  had  no  jurisdiction  unless  the  conduct  of  the  arbitrators  ^ 
was  such  as  to  make  their  decision  no  award ;  and,  on  this  question,  the 
cases  are  strong  in  favour  of  the  rule.  The  question  is  really  the  same 
which  would  have  arisen  under  stat.  10  6.  4,  c.  56,  s.  27,  on  an  attempt 
to  review  the  decision  of  arbitrators.  [Coleridge,  J. — Do  you  say 
that  the  justices  were  wrong  in  beginning  the  inquiry  ?]  They  were 
not ;  because  the  complaint  alleges  the  neglect  and  refusal ;  but  they 
should  have  desisted  when  it  appeared  that  the  matter  was  not  within 
their  jurisdiction.  That  is  quite  consistent  with  Regina  v.  Bolton,  1 
Q.  B.  66  (E.  C.  L.  R.  vol.  41),  which  in  fact  goes  no  further  than  Brit- 
tain  V.  Kinnaird,  1  Br.  k  B.  432  (E.  C.  L.  R.  vol.  5),  and  Basten  v. 
Oarew,  3  B.  &  C.  649  (E.  C.  L.  R.  vol.  10) ;  in  the  latter  case  Holroyd, 
J.y  expressly  limits  the  principle  of  the  decision  to  cases  where  there  is 
jurisdiction.  If  a  County  Court  Judge  find  that  a  question  of  title  to 
land  arises,  he  must  desist,  under  stat.  9  &  10  Vict.  c.  95,  s.  58.  He 
must  indeed  decide  whether  it  does  so  arise :  but  this  Court  will  review 
his  decision,  and,  if  it  be  erroneous  in  this  respect,  will  prohibit  for 
want  of  juri8diction.(<?)  In  Welch  v,  Nash,  8  East,  394,((i)  justices  found, 
on  the  face  of  an  order,  the  fact  (of  a  new  road  having  been  set  out) 
which  was  essential  to  their  jurisdiction ;  and  the  order  was  confirmed 
at  Sessions ;  but  it  was  held  that  this  finding  might  be  disputed  in  an 
action  of  trespass.  Crisp  v.  Bunbury,  8  Bing.  394  (E.  C.  L.  R.  vol.  21), 
and  Rex  v.  *Mildenhall  Savings  Bank,  6  A.  &  E.  952  (E.  C.  L.  ^^^^ 
R.  vol.  33),  show  the  disposition  of  the  Courts  to  leave  these  ques-  ^ 
tions  to  the  decision  of  arbitrators.  The  cases  cited  on  the  other  side, 
where  the  award  showed  that  the  submission  had  not  been  pursued, 
or  where  the  submission  was  itself  invalid,  are  inapplicable.  There  is 
nothing  in  Oisborne  v.  Hart,  5  M.  &  W.  50,t  and  Dresser  v.  Stansfield, 
14  M.  &  W.  822,t  which  goes  farther  than  to  show  that  an  award  may 

(a)  See  the  Judgment  of  HoLnoTD,  J. 

(b)  See  Regina  o.  Deputies  of  Freemen  6f  Leiceater,  15  Q.  B.  671  (E.  C.  L.  R.  vol.  60). 

(c)  See  Lilley  v.  Harvey,  5  Dowl.  A  L.  64S.    Also  Thompson  v.  Ingham,  February  26,  ISdO, 
po«i. 

(   )  See  In  the  Matter  of  Pratt,  7  A.  A  E.  37  (E.  C.  L.  R.  vol.  34). 
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be  impeached  where  it  appears,  even  by  matter  dehors  the  award,  not 
to  be  made  de  prsemissis. 

Secondly,  the  justices  of  the  West  Riding  could  not  act  in  the  matter, 
inasmuch  as  the  Society  was  formed  at  Leeds.  Stress  is  laid  on  the 
words,  in  stat.  4  &  6  W.  4,  c.  40,  s.  7,  "  any  two  justices :"  but,  if  that 
be  a  correct  argument,  the  order  might  have  been  made  by  justices  of 
Middlesex.  Such  words  apply  only  to  justices  having  jurisdiction  in 
the  place,  either  by  common  law  or  statute ;  In  the  Matter  of  Peer- 
less, 1  Q.  B.  143  (E.  C.  L.  R.  vol.  41).  Then  it  is  said  that  Jaques 
resided  out  of  Leeds,  and  that  the  act  which  gave  rise  to  the  dispute 
occurred  also  out  of  Leeds.  But,  as  before  argued,  if  the  residence  and 
the  act  had  been  in  Middlesex,  would  justices  of  Middlesex  have  had  juris- 
diction ?  The  justices  of  Leeds  clearly  had  jurisdiction ;  and  it  can 
hardly  be  a  case  of  concurrent  jurisdiction.  [iJ.  Hall  referred  to  Rex 
v.  Sainsbury,  4  T.  R.  451.]  The  Court  will  not  favour  a  qonstruction 
attended  with  so  much  inconvenience.  It  has  been  pointed  out  that  the 
^^-^  rules  were  confirmed  and  enrolled  in  the  Riding:  but  that  could 
^  *not  legally  be  done;  and  this  would  destroy  the  jurisdiction 
altogether.  [Coleridge,  J. — Then  the  arbitrators  had  none.]  The 
question  now  before  the  Court  is  on  the  validity  of  the  order  of  the 
justices.  Cur.  adv.  vulL 

Lord  Denman,  C.  J.,  in  this  vacation  (June  21st),  delivered  the 
judgment  of  the  Court. 

On  a  motion  to  quash  an  order  of  justices  brought  up  by  certiorari, 
it  appeared  by  the  affidavits  that  the  complainant  had  applied  to  arbi- 
trators duly  appointed  according  to  the  statute ;  that  they  had,  in  fact, 
made  an  award  between  the  complainant  and  the  Friendly  society ;  that 
the  complainant,  treating  the  award  as  void  and  null,  had  then  applied 
to  justices,  who  made  the  order  in  question,  and  therein  declare  that  the 
arbitrators  had  neglected  and  omitted  to  make  any  award ;  this  being 
the  condition  on  which  their  jurisdiction  to  take  cognisance  of  the  dis- 
pute depends. 

Upon  these  facts,  the  question  has  been,  whether  the  statement  in 
the  order,  that  the  arbitrators  had  neglected  and  omitted  to  make  an 
award,  was  conclusive. 

It  is  clear  that  the  decision  of  a  tribunal  lawfully  constituted  upon 
a  question  properly  brought  before  it,  respecting  a  matter  within  its 
jurisdiction,  is  not  open  to  review  on  certiorari ;  Regina  v.  Bolton,  1  Q. 
B.  66  (E.  C.  L.  R.  vol.  41) :  but  the  decision  of  persons,  assuming  to 
be  a  tribunal,  that  they  are  lawfully  constituted,  is  open  to  review. 
Thus  a  decision,  either  by  a  justice  that  he  was  in  the  commission,  or 
by  an  arbitrator  under  a  statute  that  he  was  duly  appointed,  or  by  a 
*fi91  ^'^^^^^  *^*^  *  valid  writ  of  trial  *had  issued  to  him,  might  be  shown 
-■  by  affidavit  to  be  untrue. 

In  the  present  case,  the  justices  are  in  the  nature  of  second  arbitrators, 
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the  reference  being  conditional  upon  the  first  arbitrators  neglecting  or 
omitting  to  award :  and  their  decision  that  this  condition  existed  is  a 
decision  upon  one  of  the  preliminaries  necessary  for  constituting  them  a 
lawful  tribunal  for  this  matter.  It  is,  therefore,  not  conclusive  within 
the  principle  laid  down  in  Regina  t;.  Bolton,  but  falls  within  the  latter 
of  the  two  limitations  of  it  there  mentioned. 

The  first  limitation  is :  where,  on  the  proceedings  leading  to  the 
adjudication,  a  want  of  the  jurisdiction  appears,  a  decision  asserting 
jurisdiction  is  of  no  avail.  Of  this,  Welch  r.  Nash,  8  East,  894,  is  an 
example  ;  in  which  case  the  jurisdiction  to  order  the  stopping  up  of  an 
old  highway,  after  being  diverted  and  turned,  depended  upon  the  setting 
out  of  a  new  way  in  lieu  of  the  old  one ;  and  it  appeared  that  no  new 
way  had  been  set  out,  but  an  old  way  had  been  widened  in  different 
parts  ;  this  fact  was  apparent  from  the  proceedings  themselves,  as  maps 
were  annexed  to  each  order ;  and  the  oral  evidence  for  the  defendant 
could  do  no  more  than  explain  and  apply  the  maps.  The  judgment  was, 
that  the  magistrates  could  not  make  the  widening  of  an  old  way  in  parts 
a  setting  out  of  a  new  way  by  stating  it  to  be  so  in  their  adjudication 
and  order. 

The  second  limitation  is,  where  the  charge  is  really  insufficient,  but 
is  misstated  in  drawing  up  the  proceedings,  so  that  they  appear  regular. 
In  such  case  it  is  competent  to  the  defendant  to  show  by  affidavit  what 
*the  real  charge  was ;  and,  if  that  shows  that  the  magistrate  r-i^no 
ought  never  to  have  begun  the  inquiry,  the  order  is  to  be  quashed.  *■ 

We  have,  therefore,  in  the  present  case,*  found  it  our  duty  to  inquire 
whether  the  statement  in  the  order  respecting  the  neglect  and  refusal 
of  the  arbitrators  to  make  an  award  was  true.  The  admitted' facts  are, 
that  arbitrators  were  duly  appointed,  and  that  the  parties  attended 
before  them,  and  that  an  instrument  purporting  to  be  an  award  was 
made :  the  disputed  fact  is,  whether  the  arbitrators  refused  wrongfully 
to  hear  any  evidence  on  the  part  of  the  complainant.  And  a  point  of 
law  arises,  whether,  if  that  be  so,  the  instrument  was  an  award. 

As  to  the  fact :  the  affidavits  on  behalf  of  the  complainant  contain 
sufficient  to  show  that  the  justices  may  have  been  well  warranted  in 
considering  it  proved.  And  we  presume  that  they  were  right,  as  this  is 
not  an  appeal  from  them. 

Then  the  point  arises :  did  this  fact  warrant  the  statement  contained 
in  the  order  ?  In  other  words,  does  the  order  correctly  state  the  legal 
effect  of  the  fact  ?  Stat.  10  G.  4,  c.  56,  s.  27,  enacts  that  an  award  made 
according  to  the  true  purport  and  meaning  of  the  rules  of  the  Society 
shall  be  final  and  binding.  The  rule  of  the  Society  in  question,  relating 
to  arbitrators,  declares  that  the  arbitrators  shall  hear  evidence  on  both 
sides,  and  their  decision  binding  to  all  parties  shall  be  final.  Upon 
this  statement  there  is  good  reason  for  saying  that  arbitrators  who 
refused  to  hear  the  evidence  of  one  side  did  not  make  an  award  accord- 
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ing  to  the  true  meaning  of  the  rules  of  the  Society,  and  therefore  did 
*fij.l  ^^^  make  an  award  final  and  binding  *  within  the  terms  and  inten- 
J  tion  of  Stat.  10  G.  4,  c.  56,  s.  27.  Stat.  4  &  5  W.  4,  c.  40,  s.  7, 
givhig  jurisdiction  to  the  justice^  in  case  of  the  neglect  or  refusal  of  the 
arbitrators  to  make  an  award,  recites  stat.  10  G.  4,  c.  56,  s.  27,  and 
intends  an  award  final  and  binding  within  the  meaning  of  that  statute. 
It  seems  to  follow  that  the  justices  h^^e  jurisdiction  where  the  award 
is  not  in  this  sense  final  and  binding.  And  we  have,  therefore,  come 
to  the  conclusion  that  they  had  jurisdiction  in  the  case  now  before  us. 

Another  question  was,  whether  the  justices  for  the  county  had  juris- 
diction, it  being  alleged  that  the  matter  in  difference  arose  entirely 
within  the  jurisdiction  of  the  borough  of  Leeds.  But,  although  the 
meetings  of  the  Society  are  at  Leeds,  and  the  expulsion  took  place 
there,  it  appears  that  the  Society  is  not  locally  confined  to  the  borough  : 
members  may  reside  out  of  the  borough :  and  the  act  which  led  to  the 
expulsion  took  place  out  of  the  borough ;  and  the  nature  of  that  act 
was  really  the  matter  in  difference.  Therefore  the  question  must  be 
answered  in  the  affirmative,  the  matter  in  difference  not  having  arisen 
entirely  within  the  borough  of  Leeds. 

And  the  rule  for  quashing  the  order  of  justices  must  be  discharged. 

Rule  discharged. 


55]         ^BRIDGET  RYAN  v.  CLARK  and  CANHAM. 

Veolaration  in  trespasa  qanre  clausum  fregit:  pies,  freehold  in  defendant:  Replication,  that 
defendant,  before  the  time  when,  Ac,  demised  to  R.  for  a  term,  and  R.,  before  the  time  when, 
Ac.,  entered  and  became  possessed,  and  the  term  continued  till  the  time  when,  Ac. 

On  demurrer,  replication  held  good. 

Trespass  for  breaking  and  entering  the  dwelling-house  of*  plaintiff*, 
making  noise  and  disturbance  therein,  &c. 

The  defendant  Clark  separately  pleaded  (fourthly),  that  the  dwelling- 
house  in  which,  &c.,  at  the  said  several  times  when,  &c.,  was  and  now  is, 
the  dwelling-house,  soil,  and  freehold  of  the  now  pleading  defendant ; 
wherefore  he,  the  now  pleading  defendant,  in  his  own  right,"  &c.  (justi- 
fication). 

Replication.  That,  whilst  the  said  dwelling-house  in  which,  &c.,  was 
the  dwelling-house,  soil,  and  freehold  of  defendant  Clark,  and  befori, 
any  of  the  said  times  when,  &c.,  to  wit,  on,.&c.,  defendant  Clark  demised 
the  said  dwelling-house  in  which,  &c.,  to  Dennis  Ryan,  to  hold  the 
same  to  the  said  D.  Ryan  and  his  assigns,  for  a  certain  term,  to  wit, 
for  one  year  from  the  day  and  year  last  aforesaid,  and  so  on  from  year 
to  year,  &c. ;  And  the  said  D.  Ryan,  afterwards,  and  before  any  of  the 
aaid  times  when,  &c.,  tc  wit,  on,  &c.,  entered  into  the  said  dwelling- 
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hoase  in  which,  &c.,  and  became  and  was  possessed  thereof  for  the  said 
term  so  to  him  thereof  granted ;  and  the  same  term  continued  and 
subsisted  until  the  defendant  John  Clark  afterwards,  and  during  the 
continuance  of  the  said  term,  to  wit,  at  the  said  several  times,  when, 
&c.,  of  his  own  wrong  broke  and  entered  the  said  dwelling-house  in 
which,  &c.,  and  committed  therein  the  several  trespasses,  &c. 

General  demurrer.     Joinder.  r*(\f{ 

"^The  case  was  argued  in  last  Easter  term. (a)  ^ 

Cr.  Hayes^  for  the  defendant. — The  plaintiff  admits  on  the  record 
that  he  has  no  right  of  action ;  for  title  is  shown  in  a  third  party,  who 
has  entered.  It  is  true  that  the  replication  shows  the  defendant  lo  be 
out  of  possession ;  but  that  does  not  make  him  a  wrongdoer  as  against 
a  mere  wrongdoer ;  and  the  plaintiff,  if  in  possession  at  all,  is  no  more. 
[Patteson,  J.,  mentioned  Newlands  v.  Holmes,  3  Q.  B.  679  (E.  C.  L. 
R.  vol.  43).(6)]  The  plea  of  liberum  tenementum  is  still  a  good  answer 
to  a  declaration  in  trespass  quare  clausum  fregit ;  Harvej  v.  Bridges,  1 
Exch.  261. t  In  that  case  the  Court  of  Exchequer  Chamber  sustained 
the  judgment  of  the  Court  of  Exchequer  in  Harvey  v.  Brydges,  14  M. 
k  W.  437,t  where  Parkb,  B.,  said  that  the  original  object  of  the  plea 
was  to  drive  the  plaintiff  to  prove  his  title  to  the  disputed  close.  Here 
the  plaintiff  meets  the  plea,  not  by  title  in  himself,  but  by  title  in  a 
third  party.  [Patteson,  J. — Penner  v.  Fisher,  Cro.  Eliz.  288,  S.  C. 
Poph.  1,  referred  to  in  the  Court  of  Queen's  Bench  in  Holmes  r.  New- 
lands,  11  A.  &  E.  44  (E.  C.  L.  R.  vol.  39),  shows  that  where  the  de- 
fendant sets  up  a  title  the  plaintiff  may  traverse  it  without  showing 
title  in  himself.  Now  there  the  title  set  up  by  the  defendant  was  free- 
hold in  a  stranger  and  demise  to  himself,  and  the  traverse  was  of  the 
demise ;  so  that  the  title  of  the  stranger  was  admitted.]  That  was  not 
a  plea  of  liberum  tenementum.  [Patteson,  J. — I  think  the  principle 
of  that  case  touches  the  present  question.]  If  the  plaintiff  there  had 
wished  to  derive  title  to  himself  from  the  alleged  freehold,  he  could 
have  done  so  only  by  giving  express  colour  to  the  *defendant ;  and  p^^- 
the  pleadings  might  have  been  endless.  But  here  he  himself  sets  ^ 
up  the  title  of  the  third  party,  and  may  at  once  derive  title  to  himself 
by  way  of  confessing  and  avoiding  the  plea.  In  Lambert  v\  Stroother, 
Willes,  218,  225,  Willes,  C.  J.,  points  out  that  the  plea  of  liberum 
tenementum  may  be  answered  by  a  direct  traverse,  or  by  showing  a 
title  derived  to  plaintiff  from  defendant's  freehold,  or,  thirdly,  by  show- 
ing specially  a  title  neither  inconsistent  with  nor  derived  from  that  of 
the  defendant,  as  by  a  lease  to  plaintiff  prior  to  the  acquisition  of  the 
freehold  by  the  defendant.  But  here  the  reply  is  of  title  in  a  third 
person  derived  from  the  defendant's  freehold.     In  Thompson  v.  Har- 

(a)  April  27tby  1849.    Before  Pattbson,  Colrridgb,  and  Erlb,  Js. 

{b)  Id  Exeb.  Ch.,  flffirmlDg  the  judgment  of  Q.  B.  in  Holmea  v.  Newlands,  U  A.  A  E.  44  '£. 
C.  L.  R.  voL  89). 
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dinge,  1  Com.  B.  940  (E.  C.  L.  R.  vol.  50),  it  appeared,  on  the  evidence, 
that  the  plaintiif  had  a  customary  freehold  interest  and  the  defendant 
the  freehold  tenure ;  and  the  Court  held  that  the  plaintiff's  interest 
was  subordinate  to  that  of  the  defendant,  <<  and  must  be  replied,  on  the 
same  principle  on  which  a  term  of  years  must  be  pleaded  in  answer  to 
the  plea  of  liberum  tenementum."  At  one  time  it  was  doubted  whether 
even  a  term  derived  to  the  plaintiff  from  the  defendant  could  be  replied 
to  a  plea  of  liberum  tenementum :  but  in  Yearb.  Hil.  5  H.  7,  pi.  2, 
fol.  10  A,  it  was  decided  that  such  a  replication  was  good,  inasmuch  as 
the  complaint  was  of  an  injury  to  the  possession.  But,  on  these  plead* 
ings,  when  they  are  all  put  together,  the  plaintiff  appears  to  be  without 
right  of  possession.  There  is  no  precedent  of  such  a  replication  as  the 
present ;  nothing  of  the  sort  is  suggested  in  Com.  Dig.  Pleader  (3  M 
34).  It  may  be  observed  that  in  Fenner  v,  Fisher,  Cro.  Eliz.  288,  the 
♦fiftl  ^®f®^^^^^  ^*s  a  *mere  wrongdoer ;  the  only  title  which  he  alleged 
-*  in  himself  was  traversed ;  on  this  record  the  defendant  has  a  good 
title  against  all  but  his  lessee  and  those  claiming  under  the  lessee.  If 
the  plaintiff  had  claimed  title  under  the  lessee,  that  title  would  have 
been  traversable,  according  to  the  principle  of  Chambers  v.  Donaldson, 
11  East,  65.  [Coleridge,  J. — That  case  is  explained  in  the  judgment 
in  Dobree  v.  Napier,  2  New  Ca.  781,  798 :  where  a  defendant  justifies 
under  the  command  of  another  having  title  the  command  is  traversable, 
because  "  non  constat  that  the  party  entitled  would  have  ever  insisted 
on  his  right,  and  there  can  be  no  reason,  if  he  thinks  proper  to  waive 
it,  why  a  stranger  should  justify  himself  in  standing  in  his  place."] 
That  is  the  correct  principle :  and  the  plaintiff  here  is  putting  himself 
in  the  lessee's  place  without  authority :  the  lessee  might  never  have 
complained  of  the  defendant's  trespass.  The  pleading  in  the  case  of 
liberum  tenementum  is  anomalous :  but  to  allow  a  plaintiff  to  insist  on 
a  wrongful  possession  as  against  a  freeholder  would  be  a  fresh  anomaly. 
If  a  tenant  for  years  be  ousted,  the  reversioner  may  enter  to  make 
claim,  though  not  to  take  profits ;  Co.  Lit.  250  b ;  which  shows  that 
a  freeholder,  even  where  he  is  not  entitled  absolutely  to  the  immediate 
possession,  may  still  exercise  a  possessory  right  against  a  mere  wrong- 
doer. [Erle,  J. — You  assume  the  plaintiff  to  be  a  wrongdoer :  accord- 
ing to  your  view  a  freeholder  who  had  leased  might  always  make  the 
party  in  possession  show  the  title  from  the  lessee.]  He  might ;  and  in 
that  there  is  no  hardship.  Possession  is  not  a  good  title  as  against  the 
freeholder.  [Patteson,  J. — For  the  plaintiff  it  will  be  said  that  the 
*fiQl  ^®f®^^^^^  ^s  *shown  to  be  a  wrongdoer  if  the  term  be  out  of  him.] 
^  But  the  question  is  as  to  the  plaintiff's  right  to  complain.  The 
replication  should  fortify  the  declaration ;  but  here  it  is  in  the  nature 
of  a  departure. 

Metcalfe^  contrd.. — The  effect  of  the  pleading  is  this.    The  defendant 
justifies  the  trespass  as  being  a  freeholder:  the  replication  shows  that, 
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thoagh  a  freeholder,  he  is  onlj  a  reversioner.  According  to  the  lan- 
guage of  this  Court  in  Doe  v.  Wright,  10  A.  &  E.  763,  781  (E.  C.  L. 
R.  Tol.  37),  the  plea  of  liberum  tenementum  <«  must  admit  a  possession 
in  the  plaintiff,  or  it  would  be  bad,  as  amounting  to  the  general  issue. 
It  must  admit  such  a  possession  as  would  suffice  to  maintain  the  action 
if  unanswered,  or  as  against  a  wrongdoer.  On  the  other  hand,  it  must 
deny  a  rightful  possession,  or  it  would  fail  as  a  defence  to  the  action. 
In  the  language  of  pleading,  it  gives  implied  colour  to  the  plaintiff,  but 
asserts  a  freehold  in  the  defendant  with  a  right  to  immediate  posses- 
sion." That  assertion  is  therefore  met  by  whatever  shows  that  the 
defendant  has  not  a  freehold  with  the  right  of  immediate  possession. 
[Patteson,  J. — ^You  say  that  you  make  the  defendant  a  wrongdoer  by 
showing  that  he  is  so  against  either  plaintiff  or  a  third  person.  Cole- 
ridge, J. — ^And  a  third  person  in  possession.^  The  third  person  is  not 
here  admitted  to  have  been  in  possession  at  the  time  of  the  trespass : 
but,  even  if  he  were,  it  ia  enough  for  the  plaintiff  to  show  that  the 
defendant's  answer  fails.  There  is  nothing  in  Thompson  v.  Hardinge 
inconsistent  with  this :  the  question  there  was  between  the  right  of  the 
plaintiff  and  that  of  the  defendant,  each  '''claiming  the  freehold  ^^^^ 
for  himself.  The  reversioner,  who  has  leased,  has  no  right  to  ^ 
enter,  thoagh  for  the  purpose  of  repairing ;  Barker  v.  Barker,  3  C.  & 
P.  557  (E.  C.  L.  R.  yol.  14).  Even  if  the  replication  here  had  contained 
an  averment  that  the  lessee  had  demised  to  the  plaintiff,  that  averment 
would  not  be  traversable,  because  the  defendant  would  still  show  no 
right  of  entry.  [Coleridge,  J. — But  you  allege  that  the  lessee  entered 
and  the  term  still  remained.]  That  is  consistent  with  a  sub-lease  to 
the  plaintiff.  [Erle,  J. — An  allegation  of  such  a  sub-lease  would  not 
have  been  an  inconsistency ;  and  that  is  an  argument  against  holding 
the  replication,  as  it  now  stands,  a  departure.]  It  is  no  departure,  as 
appears  from  Wharton  v.  Naylor,  12  Q.  B.  673,  677  (E.  C.  L.  R.  vol. 
64).  Title  is  not  necessary  to  the  plaintiff  in  trespass ;  possession  is 
enough ;  Whittington  v.  Boxall,  5  Q.  B.  139  (E.  C.  L.  R.  vol.  48).  (a), 

ff.  jffiiye*,  in  reply.— In  Doe  v.  Wright,  10  A.  &  E.  781  (E.  C.  L.  R. 
-  vol.  37),  the  Court  clearly  considered  that  the  proper  replication  to  the 
plea  of  liberum  tenementum  was  such  a  replication  as  set  up  a  right  of 
the  plaintiff.  Our.  adv.  tmlt 

Pattbson,  J.,  in  this  vacation  (June  21st),  delivered  the  judgment 
of  the  Court. 

The  question  is,  whether  a  replication  of  an  outstanding  term  in  a 
stranger,  the  plaintiff  not  tracing  title  through  him,  is  an  answer  to  a 
plea  of  soil  and  freehold  in  the  defendant  to  a  declaration  quare  clausum 
{regit.     And  our  answer  is  in  the  affirmative. 

*The  declaration  alleges  that  the  defendant  trespassed  on  the  p^^^ 
phuntiff 's  close.    It  is  clear  that  the  allegation  of  possession  here-  *- 

(a)  See  Jonei  v.  Cbapman,  3  Bzcb.  803.f 
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in  implied  is  maintained,  not  only  by  a  possession  rightful  against  all 
the  world,  but  also  by  bare  possession  not  standing  on  indefeasible  title, 
unless  the  defendant  has  a  right  to  the  possession.  It  is  probably  con- 
ceded that  a  plea  of  soil  and  freehold,  though  held  valid  oii^  account  of 
long  usage,  is  bad  in  reasoning ;  because  the  defendant  may  be  a  tres- 
passer, although  he  be  the  freeholder.  The  history  of  the  anomaly  is 
given  in  Lambert  v.  Stroother,  Willes,  218  :  and  the  construction  which 
must  be  put  on  the  plea,  to  make  it  a  consistent  defence,  is  correctly 
given  in  Doe  v.  Wright :  viz.,  it  admits  such  a  possession  as  would  main- 
tain the  action  against  a  wrongdoer,  but  asserts  a  freehold  in  the  defend- 
ant with  a  right  to  the  immediate  possession.  This  view  of  the  plea, 
as  to  its  anomalous  nature  and  the  proper  construction  of  it,  is  confirmed 
in  Roberts  v.  Taylor,  1  Com.  B.  117  (E.  C.  L.  R.  vol.  50) :  and  the 
Court  then,  wisely,  as  we^hink,  prevented  the  extension  of  the  anomaly 
to  any  fbrm  of  trespass  beyond  that  in  which  the  usage  had  prevailed. 
This  being  the  effect  of  the  plea,  the  present  replication  confesses  the 
freehold,  and  avoids  the  presumptive  right  to  the  possession,  which,  by 
the  above  construction,  is  involved  therein,  by  alleging  an  outstanding 
term  in  a  stranger.  The  plea,  admitting  that  the  plaintiif  had  a  suffi- 
cient possession  against  all  but  the  person  having  right  to  the  possession, 
alleged  that  right  in  the  defendant  as  an  inference  from  the  freehold 
♦701  being  in  him  :  the  replication  negatives  tflbat  right,  and  shows  him 
''^  to  *be  a  wrongdoer,  against  whom  the  admitted  actual  possession 
of  the  plaintiff  is  sufficient  for  the  maintenance  of  the  action.  The 
replication  does  not  in  terms  allege  actual  possession  in  the  stranger ; 
but  it  merely  states  the  grant  of  a  term  and  the  entry  of  the  termor  in 
the  usual  mode  of  pleading  a  subsisting  term.  Even  according  to  the 
strict  technical  rules  of  pleading,  this'  replication  is  sufficient.  It  is 
clearly  laid  down  in  Holmes  v.  Newlands,  11  A.  &  E.  44  (E.  C.  L.  R. 
vol.  39),  citing  various  cases,  and  especially  Fenner  v.  Fisher,  Cro.  Eliz. 
288,  S.  C.  Poph.  1,  that,  where  express  colour  is  given  in  a  plea,  it  is 
sufficient  in  the  replication  to  deny  the  title  of  the  defendant  without 
tracing  the  title  of  the  plaintiff;  and  there  is  no  sound  distinction  in 
this  fespect  between  express  colour  and  implied  colour,  which  is  cer> 
tainly  given  by  the  plea  of  liberum  tenementum.  Further,  it  may  be 
observed  that,  if  the  replication  in  this  case  had  gone  on  to  aver  that, 
after  Dennis  Ryan  became  so  possessed,  and  during  the  continuance  of 
the  said  term,  the  plaintiff  entered  into  the  said  dwelling-house  in 
which,  &c.,  and  became  and  was  possessed  thereof,  until  the  defendant 
afterwards,  and  during  the  continuance  of  the  said  term,  at  the  several 
times  when,  &c.,  of  his  own  wrong  broke  and  entered,  &c.,  this  would 
have  been  good  without  showing  any  derivative  title  from  Dennis  Ryan 
to  the  plaintiff,  because  it  would  have  asserted  again  the  actual  posses- 
sion of  the  plaintiff,  and  the  other  part  of  the  replication  would  have 
shown^that  the  defendant  had  not  the  right  of  possession,  and  was  there- 
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fore  a  wrongdoer.    But  it  surely  cannot  be  necessary  in  the  replication 
to  reassert  sach  possession  in  the  plaintiff,  which  had  been  already  ^^^^ 
^asserted  by  the  declaration,  and  confessed  by  the  defendant's  ^ 
plea. 

Ifj'^indeed,  the  replication,  as  framed,  must  be  taken  to  aver  impli- 
citly that  Dennis  Ryan  was  in  possession  at  the  time  of  the  alleged 
trespass  by  the  defendant,  then  it  would  be  bad,  because  it  would  be 
inconsistent  with  and  would  contradict  the  assertion  in  the  declaration, 
that  the  plaintiff  was  at  those  times  in  possession.  Now,  the  averment 
in  the  replication  of  the  entry  of  Dennis  Ryan  was  itself  unnecessary, 
because  it  is  distinctly  laid  down,  in  Williams  v.  Bosanquet,  1  B.  &  B. 
238  (E.  C,  L.  R.  vol.  5),  that  entry  is  not  necessary  to  the  vesting  of 
a  term  of  years  in  the  lessee ;  the  interest  and  legal  right  of  posses- 
sion, where  the  term  is  to  commence  immediately  and  not  in  future, 
vests  in  the  lessee  before  entry ;  and  of  course  the  right  of  possession 
in  the  lessor  is  gone,  though,  for  the  purpose  of  maintaining  an  action 
of  trespass,  the  lessee  must  enter,  since  that  action  is  founded  on  the 
actual  possession.  The  averment,  therefore,  of  the  entry  of  Dennis 
Ryan,  contained  in  the  replication,  being  immaterial,  cannot  fairly  be 
said  to  involve  a  continuing  possession  in  him  up  to  the  time  of  the 
trespasses  complained  of.  But,  supposing  the  averment  to  be  material, 
we  believe  that  no  authority  can  be  found  for  the  proposition  that  it 
involves  an  averment  of  the  possession  continuing  in  Dennis  Ryan: 
and,  as  such  latter  averment  would  be  contradictory,  not  only  to  the 
declaration  of  the  plaintiff,  but  to  the  plea  of  the  defendant,  we  do 
not  think  that  we  are  called  upon  to  put  such  a  construction  upon  the 
replication  for  the  first  time,  when  a  different  construction  will  support 
*the  previous  pleadings,  and  be  consistent  with  the  literal  mean-  p^r^j^ 
ing  of  the  language  used  in  the  replication.  ^ 

For  these  reasons  we  are  of  opinion  that  judgment  must  be  given  for 
the  plaintiff.  Judgment  for  plaintiff. 

In  trespass,  when  the  plaintiff  has  shown  his  mitting  the  source  of  the  derivative  title,  state 
possession  of  the  property,  the  defendant  mast  a  title  in  himself  paramount  to  that  of  the  de- 
show  a  better  title  in  himself:  Townsend  o.  fendaut:  Hyatt  v.  Wood,  4  Johnson,  150.  A 
Kerns,  2  Watts,  180.  A  person  having  the  replication  merely  of  de  injuria  to  a  plea  of 
right  of  entry  upon  land  is  not  liable  in  trespass  libernm  tenementum  is  bad  :  Ibid.  A  defend- 
qaare  clausam  fregit  for  entering  against  the  ant  cannot  defend  himself  by  showing  an  eldec 
will  of  the  person  in  possession :  Teates  v.  A1-  outstanding  title,  unless  there  is  a  privity  be- 
lin,  2  Dana,  134;  Walton  «.  FUe,  1  Dev.  A  tween  himself  and  the  person  holding  such 
Bat  567.  In  trespass  quare  elausum,  to  a  plea  tiUe :  0 wings  e.  Gibson,  2  Marshall,  515.  A 
of  libenim  tenementum,  the  plaintiff  must  reply  plea  of  freehold  in  a  (bird  party  is  bad :  Rioh- 
either  by  traversing  the  tiUe  set  up,  or,  by  ad-  ardson  v.  MerrUl,  7  Missoori,  33S. 
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The  QUEEN  v.  MACHEN  and  BRICKDALE,  Esqs. 

Under  itat  7  &  8  Vict.  e.  101,  a.  2,  a  refasal  bj  jaBtices  to  make  an  order  for  maiBlenaDee  of  m 
battardy  though  on  the  merits,  is  no  bar  to  a  second  application.  And,  if  Jnstices  r^ase  to 
entertain  such  second  application  on  the  mere  ground  of  the  first  refusal,  the  Court  will  order 
them  bj  mandamus  to  hear. 

The  justicM,  on  a  second  hearing,  may  nevertheless  take  into  consideration,  with  a  riew  to  form- 
ing their  decision,  the  fact  and  circumstances  of  the  former  bearing. 

Montagus  Smith,  in  last  Easter  term,  obtained  a  rule  calling  on 
Edward  Machen  and  John  Fortescue  Brickdale,  Esquires,  justices  of 
the  peace  for  Gloucestershire,  acting  for  the  petty  sessions  division  of 
Goleford  in  that  county,  and  on  William  White,  to  show  cause  why  a 
mandamus  should  not  i^sue,  commanding  the  justices  to  hear  and  adju- 
dicate upon  the  application  made  to  them,  at  the  petty  sessions  held  on 
27th  February  last,  on  behalf  of  Hannah  Jones,  single  woman,  for  an 
order  upon  White,  the  putative  father  of  a  bastard  child,  for  mainte- 
nance of  the  said  child,  and  to  enter  adjournments,  &c. 

From  the  affidavits  in  support  of  the  rule  it  appeared  that  Hannah 
Jones  had  been  delivered  of  a  bastard  on  29th  November,  1848 ;  that 
she  took  out  a  summons  against  White ;  which  was  heard,  before  the 
two  justices  named  in  the  rule,  on  30th  January,  1849 ;  and  they  then 
dismissed  the  case,  considering  her  evidence  not  sufficiently  corrobo- 
rated. That  she  afterwards  discovered  material  evidence  in  corrobora- 
tion, and  obtained  a  fresh  summons,  which  was  attended  by  herself  and 
*7f;i  ^^^*®'^  attorney  on  27th  February,  1849,  before  the  *same  jus- 
^  tices.  That  White's  attorney  objected  that  the  case  had  been 
already  heard  and  dismissed ;  and  the  justices,  after  argument,  refused 
to  hear  the  case  again.  In  answer,  it  was  sworn,  by  one  of  the  justices, 
and  the  clerk  to  the  justices,  that  the  first  application  had  been  dis- 
missed on  the  merits,  and  that  this  was  proved  before  the  magistrates 
at  the  attendance  on  27th  February. 

In  last  Easter  term,(a) 

Keating  showed  cause. — The  question  is,  whether,  when  an  applica- 
tion for  an  order  of  maintenance  in  bastardy  has  been  made  under  stat. 
7  &  8  Vict.  c.  101,  8.  2,  heard  on  the  merits,  and  refused,  a  second 
application  can  be  made  within  the  twelve  months  from  the  birth..  Sect. 
1  in  effect  repeals  the  provisions  of  stat.  4  &  5  W.  4,  c.  76,  as  to  orders 
in  bastardy.  Under  that  act,  by  sect.  72,  the  application  could  be  made 
only  at  the  quarter  sessions  next  after  the  chargeability :  but,  by  the 
later  statute  (sects.  2,  3,  4),  the  application  is  to  be  heard  before  justices 
at  petty  sessions,  subject  to  an  appeal  to  quarter  sessions.  If  a  second 
application  may  be  made,  there  is  no  limit  to  the  number  of  applica- 
tions, except  the  twelve  months  within  which  application  or  a  payment 
must  have  been  made  according  to  sect.  2.     The  legislature,  by  sect. 

(a)  Maj  3d,  1849.    Before  PATTCHoif,  WiesTMAiv,  and  Erlb,  Js. 
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3,  reqaires  that  the  mother  should  be  corroborated,  thus  indicating  a 
suspicion  of  her  testimony ;  and  this  principle  would  be  contravened 
by  allowing  jpepeated  applications  on  fresh  evidence  after  failure  of  the 
first  evidence.  The  suggestion  here  is,  that,  the  justices  having  consi- 
dered the  corroboration  insufficient,  fresh  evidence  has  been  found :  p^- >« 
*bat  it  does  not  appear  quite  distinctly  that  this  evidence  was  ^ 
unknown  to  the  applicant  at  the  time  of  the  first  hearing.  Nothing  in 
the  statute  points  to  a  second  application:  the  order,  by  sect.  4,  must 
be  applied  for  in  forty  days  after  the  service  of  the  summons.  In 
Regina  v.  Robinson,  6  D.  &  L.  295,  a  similar  objection  was  taken  at 
petty  sessions,  and,  afterwards,  on  appeal  to  the  quarter  sessions ;  the 
quarter  sessions  confirmed  the  order  of  maintenance  made  by  the  petty 
sessions :  and  Erle,  J.,  refused  to  quash  the  order  on  certiorari.  That 
was  on  the  ground  that  the  sessions  had  jurisdiction  to  inquire  as  to  the 
fact  of  the  discharge  of  the  order  on  the  original  application,  and,  if 
they  found  in  fact  no  discharge  on  the  merits,  might  sustain  the  second 
application.  It  sufficiently  appears  here  that  the  justices  had  evidence 
of  the  fact  of  the  first  application :  indeed,  as  the  justices  were  the 
same,  they  might  act  on  their  own  knowledge.  Now  the  learned  Judge 
said,  in  the  case  cited,  that  «  a  former  decision  upon  the  merits  in  favour 
of  the  putative  father  was  an  answer  to  the  application,  provided  it  was 
made  out  by  evidence."  The  proceeding  is  in  the  nature  of  a  criminal 
proceeding.  [Coleridge,  J. — I  do  not  see  that  that  is  essential  to 
your  argument :  in  civil  proceedings  a  previous  decision  on  the  same 
fact  may  be  insisted  on.]  In  Rex  v.  Tenant,  2  Str.  716,  S.  C.  2  Ld. 
Raym.  1423,  an  order  of  maintenance  made  by  two  justices  was  quashed 
on  appeal ;  and  they  afterwards  made  a  second  order :  and  this  Court 
quashed  the  second  order  on  certiorari.  An  Anonymous  case  in  1 
Ventris,  69,  is  to  the  same  effect.  By  stat.  7  &  8  Vict.  *c.  101,  p^-- 
the  jurisdiction  is  replaced  in  the  position  in  which  it  stood  at  the  ^ 
time  of  these  decisions,  before  stat.  4  &  5  W.  4,  c.  76. 

Montague  Smithy  contrli. — Stat.  4  &  5  W.  4,  c.  76,  in  efiect  limited 
the  party  to  one  application :  had  the  legislature  intended  to  continue 
that  limitation,  there  would  have  been  some  provision  for  the  purpose. 
The  reason  for  not  inserting  any  such  limitation  probably  was,  that  the 
mother  has  no  appeal  from  the  petty  sessions,  in  case  of  an  adverse 
decision,  as  the  alleged  father  has.  [Patteson,  J. — In  this  very  case, 
if  we  refuse  the  mandamus,  you  cannot  apply  again.]  That  is  merely 
a  practice  established  by  the  Court  for  the  general  exercise  of  its  discre- 
tion :  it  suggests  no  analogy  as  to  the  petty  sessions*  practice  in  bastardy 
questions.  The  refusal  of  the  justice  to  make  the  order  is  in  the  nature 
of  a  nonsuit  rather  than  of  a  judgment.  The  order,  when  made,  belongs 
technically  to  the  class  of  "  orders,"  not  to  that  of  convictions  ;  Paley 
*on  Convictions,  131  (3d  ed.).  If  an  order  of  removal  be  refused,  a 
second  application  may  be  made.    [Wightman,  J. — That  is  an  ex  parte 
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proceeding.]  Strictly  it  is  so :  yet  it  is  not  unusual  to  hear  both  parishes ; 
and,  at  any  rate,  the  party  who  applies  for  such  an  order  a  second  time 
has  already  been  heard.  It  is  only  to  criminal  proceedings  that  the 
principle  of  a  plea  of  auterfois  acquit  applies :  and,  even  if  this  were 
in  the  nature  of  a  criminal  proceeding,  the  principle  cannot  be  applied 
where  there  is  no  record ;  it  prevailed  in  Rex  v.  Reason,  6  T.  R.  375, 
-J.-,  because  there  the  acquittal  was  in  the  nature  of  a  record.  The 
-*  *practice  which  it  is  now  sought  to  establish  would  frequently  make 
it  necessary  to  decide,  upon  oral  evidence,  whether  the  first  refusal  was 
upon  the  merits  or  not ;  though,  it  is  true,  no  difficulty  on  that  point 
exists  in  this  particular  case.  [Erle,  J. — It  will  be  said,  on  the  other 
side,  that  if  the  dismissal  in  any  case  can  be  a  stop  to  a  future  proceed- 
ing, the  decision  of  the  magistrates  here  must  be  taken  as  showing  that 
such  was  the  case  before  them.  The  rule  upon  which  I  act,  on  hearing 
a  summons  at  chambers,  is  that,  where  a  summons  is  endorsed  «« no 
order,"  the  party  may  come  again ;  but,  where  the  endorsement  is 
(<  application  dismissed,"  that  is  a  judgment  which  the  applicant  must 
move  to  rescind.]  That  shows  the  necessity  of  a  written  decision,  to 
raise  the  point  at  all.  If  the  refusal  had  been  considered  a  judgment, 
the  legislature  would  have  given  an  appeal.  [Erle,  J. — By  sect.  4, 
the  justices  may  .adjourn,  supposing  the  evidence  merely  insufficient. 
This  appears  to  be  nugatory,  if  a  party  may  go  on  with  fresh  applica- 
tions. After  that  comes  the  limitation  of  forty  days  from  the  sum- 
mons.] That  is  no  more  than  any  limitation  which  the  practice  of  the 
Courts  imposes  as  to  taking  steps  in  a  proceeding  once  commenced,  as 
in  ejectment :  where,  nevertheless,  a  defeated  party  may  sue  again.  A 
question  partly  involving  the  present  point  is  now  pending  before  the 
Court  for  Crown  cases  reserved ;  Regina  v.  Brisby.(a)  In  Rex  v.  Ten- 
ant, 2  Str.  716,  S.  C.  2  Ld.  Raym.  1423,  the  quashing,  which  was  hold 
conclusive,  was  by  the  quarter  sessions :  this  is  pointed  out  by  Lord 
^_Q^  Hardwicke  in  Rex  v.  Jenkin,  Ca.  K.  B.  temp.  Hard.  301,  where 
-^  *it  was  held  that  two  justices  in  petty  sessions  could  not  make  an 
order  discharging  the  alleged  putative  father,  but  could  only  refuse  the 
application ;  and  that  such  discharge  was  no  bar  to  a  second  applica- 
tion. The  Anonymous  case^in  1  Ventris,  59,  was  also  a  case  where  the 
order  had  been  quashed  by  sessions :  and,  besides,  the  value  of  the 
decision  is  very  questionable :  according  to  the  report,  the  Court  said 
that,  if  a  father  could  not  be  found,  the  justices  who  made  the  dis- 
charged order  must  maintain  the  bastard.  Cur.  adv.  vult. 

Lord  Dbnman,  C.J.,  in  this  vacation  (July  11th),  delivered  the  judg- 
ment of  the  Court. 

The  question  in  this  case  is,  whether  a  second  application  in  bastardy 
can  be  made  by  the  mother,  under  stat.  7  &  8  Vict.  c.  101,  after  justices 
in  petty  sessions  have  dismissed  the  first. 

(a)  Since  decided;  1  Den.  C.  0.  4]0. 
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The  case  of  Rex  v.  Jenkin,  Ca.  K.  B.  temp.  Hard.  301,  determined 
that  justices  out  of  sessions  have  no  power  to  adjudicate  that  the  man 
against  whom  the  complaint  is  made  is  not  the  father,  and  to  acquit 
him  expressly  on  the  ground  that,  as  no  appeal  was  given  to  the  parish, 
they  ought  not  to  be  concluded.  So,  here,  no  appeal  is  given  to  the 
mother,  though  it  is  given  to  the  party  charged :  and  therefore,  if  we 
were  to  hold  that  no  second  application  could  be  made,  the  parties  would 
be  placed  on  unequal  terms. 

The  cases  cited  at  the  bar  were  all  cited  in  Rex  v.  Jenkin :  and  the 
Court  took  the  distinction  between  the  decision  of  a  Court  of  sessions, 
which  is  final,  and  a  mere  dismissal  of  an  application  by  justices  out  of 
^sessions.  They  also  noticed  the  alleged  inconvenience  of  repeated  p^^^ 
applications,  and  said  that  it  was  no  greater  than  in  other  cases,  ^ 
such  &s  applications  for  orders  of  settlement,  or  for  suppressing  ale- 
houses, and  the  like,  in  which  there  is  no  doubt  that  a  second  applica- 
tion may  be  made. 

The  statute  7  &  8  Vict.  c.  101,  gives  the  mother  the  remedy,  some- 
what similar  to  that  which  formerly  had  been  given  to  the  parish,  and 
directs  the  tribunal  to  which  application  is  to  be  made.  It  authorizes 
the  justices  in  petty  sessions,  upon  certain  evidence,  to  adjudge  the 
party  summoned  to  be  the  putative  father,  and  to  order  him  to  pay 
money,  and  gives  him  a  right  of  appeal :  but  it  contains  no  direction  as 
to  what  is  to  be  done  if  the  case  is  not  made  out  to  their  satisfaction. 
Neither  does  the  subsequent  statute  8  &  9  Vict.  c.  10 ;  which  latter 
gives  in  a  schedule  the  forms  which  are  to  be  used ;  but  there  is  no  form 
of  adjudication  in  favour  of  the  party  summoned,  nor  any  enactment 
as  to  costs  to  him,  or  anything  of  the  kind.  We  cannot,  therefore,  see 
that  the  legislature  intended  them  to  have  any  power  to  adjudicate 
finally  against  the  mother.  Their  dismissal  of  the  application  is  rather 
in  the  nature  of  a  nonsuit  in  an  action ;  in  w^hich  case  the  plaintiff*  may 
come  again  better  prepared. 

We  are  far  from  saying  that  the  dismissal  is  to  have  no  weight :  but 
we  think  that  the  justices  cannot  refuse  to  hear  the  second  application. 
If  it  should  appear  to  them  that  the  matter  was  fully  inquired  into  on 
the  first  occasion,  they  will  reasonably  view  any  new  evidence  with  much 
suspicion,  and  sift  it  accordingly :  but  we  do  not  think  that  the  dismissal 
can  operate  as  a  bar  to  further  inquiry.  Rule  absolute. 


81  DOE  d.  THE  QUEEN  v.  ARCHBISHOP  OF  YORK.    T.  V.  184». 


,g^  *DOE,  on  the  several  demises  of  The  QUEEN  and  GEORGE 
^'^J      FINCH,  V.  The  Archbishop  of  YORK,  the  Earl  of  DEVON, 
and  JOHN  LOCH. 

n.  was  empowered  by  acts  of  parliament  to  make  a  canal ;  and  he  was  aathorized  thereby  to 
supply  the  canal  from  brooks  within  five  hundred  yards  thereof,  to  dig  and  trench  the  adjacent 
land,  and  remove  earth,  trees,  and  other  obstructions  thereon,  for  making,  using,  and  main- 
taining the  canal  and  towing  paths,  and  making,  Ac,  trenches  and  watercourses,  with  similar 
powers  as  to  roads  and  other  conveniences  connected  with  the  canal ;  to  enclose  and  appro- 
priate such  parts  of  the  lands  as  should  be  proper  for  wharfs  or  quays  ,*  to  set  up,  Ac,  posts, 
ditches,  and  fences,  in  places  necessary  for  separating  the  towing  paths  from  the  adjaeent 
lands  ;  to  lay  earth  and  other  materials  requisite  for  the  works ;  and  do  and  perform  all  things 
necessary  for  the  making,  maintaining,  and  convenient  use  of  the^  canal.  It  was  provided 
that  nothing  should  authorize  6.  to  use  the  lands  for  any  other  purpose  than  that  of  the  navi- 
gation. Provisions  were  made  for  the  purchase  and  sale  of  such  lands  as  should  be  wanted, 
for  assessing  the  price  and  the  damages  to  be  paid  by  B.  for  the  use  of  or  injury  to  the  lands : 
and,  if  he  should  be  in  possession  of  any  lands  for  a  certain  space  of  time  without  using  them 
for  the  canal,  he  was  to  reconvey  his  right  and  interest  therein :  and  it  was  provided  that  the 
works  and  things  made  in  forming  a  certain  part  of  the  canal  should  become  the  property 
ofB. 

Held,  that  no  right  to  the  soil  of  the  lands,  adjoining  to  the  eanal,  and  applied  to  the  purposes 
thereof  under  the  powers  of  the  act  (not  being  those  comprehended  under  the  last-mentioned 
proviso),  passed  to  B.  where  there  had  been  no  actual  purchase. 

Certain  of  the  said  adjoining  lands  were  the  property  of  the  Crown,  in  right  of  the  Duchy  of  Lan- 
caster ;  and  such  lands  cannot  be  parted  with  by  the  Crown  except  under  certain  statutory 
regulations  imposed  by  1  stat.  1  Ann.  c  7,  s.  5.  The  canal  acts  in  question  are  later.  The 
clauses  authorizing  the  user  of  the  lands,  and  providing  for  compensation  for  such  user,  men- 
tioned the  Crown,  either  expressly  or  by  direct  reference  :  the  clauses  confined  to  authorizing 
the  purchase  and  providing  for  the  assessment  of  the  price  mentioned  only  bodies  politic,  cor- 
porate, Ac,  parties  having  especial  interest  as  guardians,  trustees,  executors,  Ac,  and  ''all 
and  every  other  person  and  persons  whomsoever."  Contracts  of  purchase  were  to  be  enrolled 
with  the  clerk  of  the  peace.  On  payment  or  tender  of  the  purchase-money,  the  lands  pur- 
chased were  to  vest  in  B.  Held,  that  the  Crown  had  no  power  to  convey  lands  nnder  these 
clauses ;  and  that,  supposing  such  power  to  exist,  no  purchase  could  be  inferred  fVom  the 
exercise  by  B.  of  the  powers  of  entiy  and  user  given  by  the  act ;  especially  as  no  evidence  of 
an  enrolment  was  produced. 

Conceded,  that,  upon  the  above  construction  of  the  statute,  there  could  be  no  adverse  possession 
by  B.  using  the  Crown  land  under  the  powers  given  by  the  acts : 

And,  therefore,  that  B.  having  within  the  time  of  limitation  begun  to  occupy  part  of  the  Crown 
lands  for  purposes  not  connected  with  the  canal,  ejectment  lay,  on  the  demise  of  a  lessee  of 
the  Crown,  for  lands  so  occupied,  whether  they  had  or  had  not  been  also  used  for  the  purposes 
of  the  canal  under  the  statutory  powers.  But  that  possession  was  not  to  be  given  to  the  lessor 
of  the  plaintiff  in  such  a  manner  as  to  interfere  with  B.'s  easement. 

Ejectment  for  messuages  and  hereditaments  in  the  parish  of  Run- 
corn, in  Cheshire. 

The  declaration  contained  two  demises,  both  dated  26th  March,  1844: 
^^^^  the  first  in  the  name  of  Her  present  *Majesty  in  right  of  her 

^^  Duchy  and  County  Palatine  of  Lancaster;  the  second  in  the 
name  of  George  Finch.  The  cause  was  tried  at  the  Spring  Assizes 
for  Cheshire,  1845,  before  Williams,  J.;  when  a  verdict  was  found 
for  the  plaintiff  on  the  second  demise,  and  for  the  defendants  on  the 
first. 

At  the  trial,  several  points  of  law  were  raised  by  the  defendant's 
counsel,  upon  which  a  rule  was  granted,(a)  in  the  following  Easter  term, 

(a)  On  the  motion  of  JervU  for  the  defendants. 


14  AD0LPHU8  &  ELLIS.    N.  8.  82 


calling  apon  the  lessors  of  the  plaintiff  to  show  cause  why  the  verdict 
on  the  second  demise  should  not  be  set  aside,  and  a  verdict  entered  for 
the  defendants,  or  why  there  should  not  be  a  new  trial.  This  rule  was 
in  part  argued :  but  it  was  afterwards  agreed  that  the  facts  raising  the 
points  of  law  should  be  stated  for  the  opinion  of  the  Court.  The  case 
was  stated  substantially  as  follows. 

This  action  was  brought  to  recover  possession  of  a  small  portion  of 
land  in  the  parish  of  Runcorn,  on  part  whereof  certain  limekilns  have 
been  built,  lying  between  a  road  (described  in  the  case)  and  a  pool  of 
water  there  called  the  Big  Pool,  communicating  with  the  canal  called 
the  Duke  of  Bridgewater's  Canal,  and  also  to  recover  a  portion  of  land 
covered  with  the  water  of  the  said  Pool,  and  adjoining  to  the  portion 
of  land  first  mentioned.  (A  plan  was  annexed.)  It  is  to  be  taken, 
for  the  purposes  of  this  case,  that  both  the  said  portions  of  land  are 
parcel  of  the  manor  of  Halton,  in  the  parish  of  Runcorn.  Her  Majesty, 
in  right  of  her  Duchy  and  County  Palatine  of  Lancaster,  is  lady  of 
the  said  manor  of  Halton.  The  defendants  are  the  devisees  in  trust 
appointed  and  acting  under  the  will  *of  Francis  late  Duke  of  r^Qn 
Bridgewater :  and  it  is  to  be  taken,  for  the  purposes  of  this  case,  ^ 
that  all  the  estates,  right,  title,  and  interest  (if  any)  which,  by  the 
acts  of  parliament  hereinafter  mentioned,  or  any  of  them,  were  vested 
in  the  said  late  Duke,  are  now  vested  in  the  defendants,  as  his  devisees 
in  trust.  The  lessor  of  the  plaintiff,  George  Finch,  is  the  surviving 
lessee  of  Her  Majesty  of  the  said  manor  of  Halton,  with  its  rights; 
members,  and  appurtenances,  under  a  lease  thereof  dated  23d  Decem- 
ber, 1880,  for  the  term  of  thirty-one  years  from  26th  November,  1828. 
It  was  proved  at  the  trial  that  the  said  manor  of  Halton,  with  its 
rights,  members,  and  appurtenances,  had  been  in  lease  from  Her 
Majesty's  royal  predecessors  to  various  persons  continually  since  the 
year  1728. 

No  part  of  the  said  Duke  of  Bridgewater's  Canal,  nor  of  the  land 
covered  with  the  water  thereof,  nor  of  its  banks,  is  claimed  in  the 
present  action :  but  the  part  of  the  canal  which,  as  before  mentioned, 
communicates  with  the  Big  Pool,  and  which  is  adjacent  to  the  land 
claimed  in  this  action,  was  made  by  the  said  late  Duke  of  Bridgewater 
under  the  powers  vested  in  him  by  stat.  6  G.  8,  c.  96.  Previously  to 
the  passing  of  that  statute,^  certain  acts  of  parliament  had  passed, 
authorizing  the  Duke  to  make  a  canal  in  the  County  Palatine  of  Lan- 
caster, namely,  stat.  32  G.  2,  c.  2  (private),  and  38  G.  2,  c.  2  (private). 
And  stat.  2  G.  3,  c.  11  (private),  after  reciting  the  two  earlier  statutes, 
authorizes  the  extension  of  the  canal  from  or  near  Longford  Bridge 
in  Lancashire,  over  the  river  Mersey,  and  through  certain  places  in 
Cheshire,  to  or  near  the  Hempstones  in  the  said  township  of  Halton  in 
Cheshire.     The  part  of  the  canal  communicating  with  the  Big  Pool, 
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"'841  *^^^  adjacent  to  the  land  claimed  in  this  action,  was  not  made  or 
authorized  to  be  made  under  this  last-mentioned  act. 
The  case  then  set  out  the  following  clauses  of  stat.  6  G.  3,  c.  96. 

Bj  sect.  84,  reciting  the  three  earlier  acts  already  mentioned,  the  Duke  of  Bridge- 
water,  his  heirs  and  assigns,  "are  authorized,  empowered,  and  required"  "from  tii^ye 
to  time  and  at  all  times  hereafter,  at  his  and  their  own  proper  costs  and  charges,  by 
the  ways  and  means,  and  by  and  under  the  like  provisions,  powers,  and  authorities 
in  all  respects,  as  are  authorized,  made,  or  directed  in  all  or  any  of  the  said  recited 
acts,  to  make,  extend,  complete,  and  maintain  the  said  navigable  cut  or  canal  so 
begun,  and  now  carrying  on  by  him  as  aforesaid,  passable  for  boats,"  &c.,  "  to  that 
part,"  &c.  (describing  the  line  of  the  canal),  "  as  fully,  completely,  and  effectually,  to 
all  intents  and  purposes,  as  if  the  course  of  the  said  navigation  had  been  so  described, 
and  the  said  termination  thereof  fixed,  by"  the  recited  act  2  G.  3,  c.  11. 

Sect.  85  provides  and  enacts:  "  that  nothing  in  this  act  or  in  the  said  recited  acts" 
"contained,  shall  extend"  "to  authorize  or  empower  the  said  Francis  Duke  of 
Bridgewater,  his  heirs  or  assigns,  to  make  use  of,  convert,  or  employ  any  of  the  lands 
or  grounds  which  shall  be  set  out  or  ascertained  for  the  making  of  so  much  of  the 
said  cut  or  canal"  "as  is  herein "clirected  and  authorized  to  be  made  by  the  said" 
Duke,  "  his  heirs  and  assigns,. or  for  the  towing  paths,  wharfs,  quays,  trenches, 
sluices,  passages,  or  other  works  or  conveniences  hereby  authorized  to  be  made  by 
the  said"  Duke,  "  his  heirs  or  assigns,  to  or  for  any  other  use  or  purpose  whatsoever, 
save  only  to  or  for  the  uses  and  purposes  of  the  said  navigation ;  anything  herein 
contained  to  the  contrary  notwithstanding."(a) 

^^r-i       '^The  following  clauses  of  stat.  32  G.  2,  c.  2,  were  then  set 
-*  out. 

By  sect.  1,  the  Duke  is  authorized  and  empowered  to  supply  the  cut  or  canal  therein 
mentioned  with  water  from  such  "  brooks,  streams,  and  watercourses  as  are  or  shall 
be  found  within  the  distance  of  five  hundred  yards  from  any  part  of  the  said  cut  or 
canal,  and  to  continue  and  use  the  said  navigation  in  such  manner  as  he  and  they 
shall  think  fit ;  and  for  that  purpose  he  and  they,  and  his  and  their  agents,  servants," 
Jbc.,  are  "  authorized  and  empowered,  in,  upon,  or  through  the  lands  and  grounds  of 
the  King's  Majesty^  his  heirs  or  successors,  or  of  any  other  person  or  persons,  bodies 
politic,  corporate,  or  collegiate,  corporations  aggregate  or  sole,  to  dig,  cut,  trench,  sough, 
and  remove  earth,  stone,  rubbish,  trees,  roots  of  trees,  and  all  other  obstructions,  for 
the  making,  using,  maintaining,  and  repairing  the  said  cut  or  canal,  and  towing  paths 
on  the  sides  thereof,  and  for  the  making,  using,  maintaining,  and  repairing  of  such 
trenches,  passages,  gutters,  and  watercourses,  as  shall  be  necessary  and  proper 
to  convey  such  water  as  aforesaid  to  and  from  the  said  cut  or  canal,  and  for  the 
raising,  strengthening,  and  supporting  the  banks  of  such  cut  or  canal  and  towing 
paths,  and  such  trenches,"  iSbc.,  "  respectively,  and  for  the  making  of  wears,"  &o., 

.  (a)  The  95th  section  of  the  same  act  was  also  referred  to  in  the  argument  It  enacts  that, 
if  the  Dake  of  Bridgewater,  his  heirs  or  assigns,  "shall  respectively  bo  in  possession  of  aoj 
lands  or  grounds  by  virtue  of  this  act  for  the  space  of  ten  years,  without  making  the  said 
intended  navigation  through  the  same  respectively,  or  if  the  said  navigation  shall  be  made  and 
completed,  and  afterwards  discontinued  pr  disused  for  the  space  of  five  years,  then  and  in  either 
of  the  said  coses,  from  and  immediately  after  the  expiration  of  the  said  ten  yeara^  without 
making,  or  five  years  after  disusing  the  said  navigation  as  aforesaid,"  the  Duke  of  Bridgewater, 
his  heirs  or  assigns,  "shall  respectively  convey  all  their  right,  property,  and.  interest  in  or  to 
snch  lands  or  grounds  respectively  unto  the  several  and  respective  persons,  or  bodies  politioy 
corporate,  or  collegiate,  or  their  heirs,  successors,  or  assigns,  who  were  the  owners  or  proprietors 
thereof  immediately  before"  the  Duke,  Ac,  "respectively,  became  seised  of  the  same,  in  cose 
thoy  or  any  of  them  shall  think  fit  to  become  purchasers,"  Ac.  (provisions  are  then  made  av  to 
the  terms  of  reconveyance). 
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**  for  dischar^Dg  the  water  from  the  said  cut  or  canal,  and  for  making  of  such  back 
drains,  gutter8,  or  trenches  as  shall  be  necessary  or  proper''  to  prevent  damage  to  the 
lands  adjoining  or  near  to  the  canal  by  the  oozing  or  flowing  of  water  therefrom, 
"and  for  the  making,  maintaining,  enlarging,  opening,  or  altering  any  roads,  ways, 
passages,  cuts,  locks,  trenches,  sluices,  or  other  conv.^nienccs,  to  or  from  the  said  i-ut 
or  canal,  for  the  conveying,  and  also  cranes,  weighing  l)eams,  and  other  engines,  for 
the  loading  or  unloading  of  coals  and  other  goods  to  and  from  the  same ;  and  to  ejiclost 
and  appropriate  such  parts  of  the  said  lands  and  grounds  adjoining  to  the  said  cut 
or  canal  as  shall  be  proper  for  wharfs  or  quays  ;  and  to  make,  maintain,  repair,  and 
alter  any  bridges,  arches,  or  passages,  over,  under,  or  through  the  said  cut  or  canal, 
or  the  said  trenches,  passages,  gutters,  watercourses,  and  sluices  respectively,  which 
shall  communicate  therewith ;  and  to  make  and  set  up  such  posts,  rails,  hedges, 
ditches,  banks,  and  other  fences  on  the  sides  thereof,  in  such  places  as  shall  be  judged 
^necessary  for  separating  and  dividing  the  towing  paths  from  the  adjoining  r^Q/« 
lands ;  and  also  to  place  and  luy  any  earth,  stone,  materials,  or  things  neces-  ■- 
sary  to  be  got  or  used  in  or  upon  account  of  the  several  matters  and  woi  ks  aforesaid, 
on  the  lands  or  grounds  near  to  the  place  or  places  where  such  works  or  any  of  them 
shall  be  making,  erecting,  altering,  or  repairing ;  and  to  do  and  perform  all  such 
other  matters  and  things  necessary  or  proper  for  the  making,  maintaining,  and  easy 
and  convehient  use  of  such  cut  or  canal,  as  he  the  said  Francis  Duke  of  Bridgewater, 
his  heirs  or  assigns,  shall  think  fit ;  he  the  said  Francis,''  <fec.,  **  his  heirs  and  assigns, 
his  or  their  agents,"  &c.,  "  first  making  satisfaction  in  manner  hereinafter  mentioned 
to  the  respective  owners  of  and  persons  interested  in  such  lands  or  grounds  as  shall  be 
used,  removed,  or  prejudiced  in  or  by  the  execution  of  any  of  the  powers  hereby 
granted." 

Sect.  3  enacts :  "  That  it  shall  and  may  be  lawful  to  and  for  the  agents  or  servants 
of  the  said  Francis,"  &c.,  ''from  time  to  time,"  &c.,  "to  enter  upon  the  lands  or 
grounds  of  the  said  several  persons,  bodies  politic,  corporate,  or  collegiate,  through 
which  the  said  cut  or  canal  is  intended  to  be  made,  in  order  to  survey  and  take  a 
level  of  the  same,  and  to  set  out  and  ascertain  such  parts  thereof  as  they  shall  think 
necessary  or  proper  for  the  making  such  navigable  cut  or  canal,  and  other  the  matters 
and  conveniences  aforesaid,  such  agents  or  servants  making  satisfaction  for  the 
damage  they  shall  do  thereby  to  the  occupiers  of  such  lands  or  grounds  for  the  time 
being,  in  case  the  same  exceeds  the  sum  of  Is" 

Sect.  4  enacts :  "  That  after  any  such  parts  of  the  said  lands  or  grounds  shall  be 
80  set  out  and  ascertained  for  making  the  said  cut  or  canal,  and  other  the  purposes 
and  coDveniences  hereinbefore  mentioned,  it  shall  and  may  be  lawful  for  all  bodies 
poiitie,  corporate,  or  collegiate,  corporations  aggregate  or  sole,  husbands,  guardians, 
trustees,  and  feofiees  in  trust,  committees,  executors,  administrators,  and  all  other 
trustees  whatsoever,  not  only  for  and  on  behalf  of  themselves,  their  heirs  and  suc- 
cessors, but  also  for  and  on  behalf  of  their  cestui  que  trusts,  whether  infants  or  issue 
unborn,  lunatics,  idiots,  femes  covert,  or  other  person  or  per8ons,'nnd  to  and  for  all 
femes  covert  who  are  or  shall  be  seised  or  interested  in  their  own  right,  and  to  and 
for  all  and  every  other  person  and  persons  whomsoever,  who  are  or  shall  be  seised,  pos^ 
sessed  of,  or  interested  in  any  lands  or  grounds  which  shall  be  so  set  out  and  ascertained 
as  aforesaid,  or  any  part  thereof,  to  contract  for,  sell,  and  convey  unto  the  said 
Francis,"  &c.  "  his  heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they  shall 
nominate,  all  or  any  part  of  such  lands  or  grounds  which  shall  from  time  to  time  be 
so  set  out  and  ascertained  as  aforesaid  ;  and  that  all  such  contracts,  agreements^  sales, 
c:>nveyance8,  and  assurances  shall  be  valid  and  effectual  in  law  to  all  intents  and 
purposes  whatsoever,  any  law,"  Ac.,  "  to  the  contrary  thereof  in  anywise  notwith- 
standing ;  and  all  bodies  politic,  corporate,  or  collegiate,  and  all  persons  whatsoever, 
00  conveying  as  aforesaid,  are  hereby  indemnified  for  what  he,  she,  they,  or  aay 
*(>f  them  shall  respectively  do  by  virtue  and  in  pursuance  of  this  act ;  and  that  r^eni^ 
all  such  contracts,  agreements,"  &c.,  **  so  as  to  be  made  as  aforesaid,  shall,  at  1- 
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the  expense  of  the  said  Francis  Duke  of  Bridgewater,  his  heirs  or  assigns,  be  enrolled 
by  the  clerk  of  the  peace  for  the  said  county  of  Lancaster,  and  true  copies  therei»f 
shall  be  allowed  to  be  good  evidence  in  all  Courts  whatsoever.'' 

Sect.  6  af^points  certain  commissioners  "  for  the  settling,  determining,  and  adjust- 
ing all  questions,  matters,  and  differences  which  shall  or  may  arise  between  the  said 
Francis,"  Ac.,  "and  t?ie  several  proprietors  of  and  persons  intei'es(ed  in  any  lands  or 
grminds  thai  shall  or  may  he  affected  or  prejudiced  by  the  execution  of  any  of  the 
powers  hereby  granted  ;"  empowering  them  by  writing  under  their  hands  and  seals, 
with  the  consent  of  the  parties  concerned,  to  determine  and  adjust  what  sum  or  sums 
of  money  shall  be  paid  by  the  said  Francis,''  &c.,  "  his  heirs  or  assigns,  to  such  bodies 
politiCy  corporate,  or  collegiate^  person  or  persons  respectively,  who  shall  he  so  entitled 
or  interested  as  aforesaid,  for  the  absolute  purchase  of  the  lands  or  grounds  which 
shall  be  set  out  and  ascertained  as  aforesaid,  for  making  the  said  cut  or  canal, 
or  any  part  thereof,  and  other  the  purposes  herein  mentioned,  and  also  to  deter- 
mine and  adjust  the  recompense  to  be  made  for  any  damages  which  may  or  shall  be 
at  any  time  or  times  whatsoever  sustained  by  any  proprietors  of  or  person  or  persons 
interested  in  any  lands,  grounds,  tenements,  or  hereditaments,  for  or  by  reason  of  the 
making,  repairing,"  &c.,  of  the  canal,  trenches,  &c.,  roads,  ways,  or  sluices,  or  sup- 
plying the  same  with  water,  or  by  the  flowing,  leaking,  or  oozing  of  the  water  over 
or  through  the  banks  of  the  canal,  trenches,  &c.,  or  over  or  through  any  passages, 
&c.,  which  shall  be  made  pursuant  to  the  powers  hereby  given  for  conveying  water 
to  or  from  the  canal,  "  or  by  reason  or  means  of  the  execution  of  any  of  the  powers 
herein  contained,  by  the  said  Francis,"  &c.,  "  his  heirs  or  assigns,  his  or  their  agents, 
servants,  or  workmen,  in  case  such  price  or  value,  damages  and  recompense  respec- 
tively, cannot  be  settled,  adjusted,  and  agreed  for  by  and  between  the  said  Francis," 
&c.,  **  and  such  proprietors  of  and  persons  interested  in  the  said  lands  and  grounds  a.«» 
aforesaid ;  and  if  the  said  Francis,"  &c.,  "  or  any  such  body  politic,  corporate,  or 
collegiate,  trustee  or  trustees,  or  other  person  or  persons,  so  interested  or  entitled  as 
aforesaid,  shall  refuse  to  submit  any  such  matter  to  the  determination  of  the  said 
commissioners,  or  shall  be  dissatisfied  with  any  determination  which  shall  be  by  them 
made  as  aforesaid,  and  if  any  such  body  politic,  corporate,  or  collegiate,  trustee  or 
trustees,  or  other  pei*son  or  persons  entitled  or  interested  as  aforesaid,  shall  refuse  to 
receive,  upon  due  tender  thereof  made,  such  purchase-money  or  such  recompense  as 
shall  be  so  determined  to  be  paid,  or  shall,  upon  notice  in  writing,"  Sec.  (provisions 
as  to  notice),  refuse  to  treat,  not  agree,  Soi.;  provision  is  then  made  for  a  jury,  which 
sh'ali  inquire  of,  assess,  and  ascertain  the  sum  or  sums  of  money  to  be  paid  for  the 
^oQ-i  purchase  of  such  lands  or  grounds,  or  *the  recompense  to  be  made  for  the 
->  damages  that  may  or  shall  be  so  sustained  as  aforesaid ;  and  the  said  commis- 
sioners or  any  seven  or  more  of  them  shall  give  judgment  for  such  purchase-moneys 
or  recompense  so  to  be  assessed  by  such  juries ;  which  said  verdict,  and  the  judgment 
thereupon  pronounced  by  the  said  commissioners  or  any  seven  or  more  of  them,  shall 
be  binding  and  conclusive  to  all  intents  and  purposes  against  the  King*s  Majesty,  his 
heirs  and  successors,  tind  against  all  hodies  politic,  corporate,  or  collegiate,  and  all 
persons  whomsoever.** 

Sect.  9  enacts :  "  That  all  the  determinations  of  the  said  commissioners,"  "  which 
shall  be  submitted  to  and  acquiesced  in  by  the  parties  concerned,  and  also  the  said 
verdicts  and  judgments,  being  first  signed,"  &c.  (direction  as  to  signing  by  commis- 
sioners), "  shall  be  transmitted,  at  the  expense  of  the  said  Francis,"  &c.,  "  to  the 
clerk  of  the  peace  for  the  said  county  of  Lancaster,  and  kept  amongst  the  records  of 
the  quarter  sessions  of  the  peace  for  the  said  county,"  and  be  deemed  records  of  the 
said  quarter  sessions,  and  the  same  or  true  copies  thereof  be  allowed  to  be  good 
evidence  in  all  Courts,  and  all  persons  have  liberty  to  inspect  the  same,  and  the  en- 
rolments, &c.,  paying,  &c. ;  and  to  take  copies,  &c. 

Sect.  11  enacts:  "  that  lipon  payment  of  such  sum  or  sums  of  money  its  shall  be 
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contracted  or  agreed  for  between  the  parties,  or  determined  and  adjusted  by  the 
jtiid  commissioners,"  "or  assessed  by  such  jurie^s,  in  manner  respectively  as  afore- 
tiaid,  for  the  purchase  of  any  such  lands  or  grounds  as  aforesaid,  to  the  proprietors 
thereof  or  other  persons  entitled  to  receive  such  money  respectively,  or  legal  tender 
thereof  made  to  such  proprietor  or  proprietors  or  other  person  or  persons,  or  to  the 
principal  officer  or  officers  of  any  such  >)ody  politic,  corporate,  or  collegiate,  or  if  he, 
she,  or  they  cannot  be  found,  or  shall  refuse  to  accept  such  money,  upon  payment 
thereof  to  such  person  or  persons  as  the  said  commissioners'*  "shall  by  writing  under 
their  hands  appoint,  for  the  use  of,  and  to  be  paid  upon  demand,  without  fee  or 
reward,  to  such  proprietors  or  persons  respectively  as  aforesaid,  then  and  in  such 
cose  such  lands  and  grounds  reepectiTely,  and  the  fee  simple  and  inheritance  thereof, 
shall  from  thenceforth  be  vested  in  and  become  then  for  ever  the  sole  property  of  the 
8aid  Francis,"  &c.,  "  his  heirs  and  assigns,  and  used  and  enjoyed  by  him  and  them 
as  his  and  their  own  proper  estate  and  inheritance ;  and  all  bodies  politic,  corporate^ 
and  eoUegiaie,  corporations  aggregate  or  soie,  husbands,  guardians,  trustees,  feoffees  in 
trust,  committees,  and  all  other  trustees,  infants,  lunatics,  idiots,  femes  covert,  tenants 
in  tail,  and  their  heirs,  successors,  executors,  and  administrators,  and  all  others 
claiming  or  to  claim  in  possession,  reversion,  remainder,  expectancy,  or  otherwise, 
any  title  to  or  interest  in  or  upon  such  lands  or  grounds,  shall  be  from  thenceforth, 
to  all  intents  and  purposes  whatsoever,  divested  of  all  right,  title,  claim,  interest,  or 
property  of,  in,  to,  or  out  of  the  same ;  and  this  act  shall  be  sufficient  to  indemnify 
as  well  the  said  commissioners  as  the  said  Francis,"  &c.,  "  his  heirs  and  assigns,  his 
and  their  agents,  'servants,  and  workmen,  for  what  they,  any  or  either  of  r^aq 
them,  shall  do  by  virtue  or  in  pursuance  of  the  powers  hereby  granted." (a)       «- 

The  case  further  stated  that 

The  before-mentioned  statute  33  G.  2,  c.  2,  by  sect.  1,  authorizes  the  Duke  to  supply 
the  cut  or  canal  therein  mentioned  (6)  with  water,  in  terms  similar  to  those  used  in 
sect  1  of  Stat.  32  G.  2,  c.  2,  except  that,  for  the  distance  of  five  hundred  yards,  the 
distance  of  eight  hundred  yards  is  substituted ;  and  that  the  power  *'  to  bore"  is 
added  to  the  power  to  dig,  cut,  &c.;  and  that  "soughs,  tunnels,"  are  added  to 
*' trenches,  passages,"  &c.;  and  that,  to  the  words  "convenient  use  of  such  cut  or 
canal"  are  added  the  words  "tunnels,  soughs,  trenches,  passages,  gutters,  water- 
courses, and  sluices." 

Sect  14  enacts:  "that  nothing  herein  contained  shall  extend  to  prejudice  the 
rights  of  any  lord  or  lords  of  any  manor  or  manors,  so  that  the  exercising  such 
rights  do  not  prevent,  hinder,  or  interrupt  the  making,  using,  maintaining,  or  keeping 
in  repair  the  said  navigable  cut  or  canal,  or  the  making,  using,  doing,  or  performing 
any  work,  matter,  or  thing  by  the  said  former  act  or  in  this  present  act  authorised  to 
be  done  or  performed."(c) 

(a)S«ct.  23  WM  also  referred  to  in  argument;  which  enacts:  *'Tbat  npon  the  request  of  the 
laid  Francis  Dake  of  Bridgewater,  bis  heirs  or  nf^ignr,  bis  or  their  agent  or  agents  authorized 
by  bim  or  them  to  make  saoh  request,  or  upon  the  application  of  the  principal  officer  or 
officers  of  any  body  politic,  corporate,  or  collegiate,  or  of  any  guardian,  trustee,  or  any  other 
person,  on  oath  made  before  any  justice  of  the  peace  for  the  said  county  of  Lancaster  by 
nteh  head  officer  or  officers,  person,  or  trustee  respectively,  that  any  lands  or  grounds  belonging 
to  or  rvnted  or  occupied  by  such  body  politic,  corporate,  or  collegiate,  or  such  person  or  trustee, 
btth  sustained  damage,  setting  forth  and  specifying  where  and  by  what  means  such  damage 
bath  been  sustained,  and  that  no  recompense  or  satisfaction  hath  been  agreed  for,  settled,  .or 
aaeertained  for  the  some,"  Ae. ;  the  commissioners  are  then  enabled  to  summon  a  meeting  for 
the  settling  of  damages,  Jko. 

(6)  Namely  a  eanal  in  Lancashire,  not  forming  part  of  those  authorised  by  any  of  the  other 
statutes,  nor  adjacent  to  the  loads  which  were  the  subject  of  the  present  action. 

(e)  la  the  argument,  reference  was  made  to  sect  2,  which  extends  the  powers  and  provisions 

a2 
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^Qr^n  *The  canal  was  completed  upwards  of  seventy  years  ago. 
-*  About  the  same  time  the  said  Big  Pool  was  formed  by  a  dam, 
which  constituted  part  of  the  works  of  the  canal,  and  did  not  stand  on 
any  part  of  the  land  claimed  in  this  action ;  which  dam  penned  up  the 
waters  of  a  brook,  or  mill  stream,  flowing  through  a  valley  in  which  the 
same  brook  is  situate,  and  so  formed  the  Pool.  And,  since  the  comple- 
tion of  the  canal,  the  bank  of  the  said  canal  has  held  up  the  water  of 
the  said  stream,  and  still  continues  to  maintain  the  water  of  the  Pool 
at  its  present  height.  This  brook  ran  with  its  right  bank  adjoining  to 
Halton  Manor ;  and,  for  the  purposes  of  this  case  only,  the  old  course 
of  the  brook  is  to  be  considered  as  the  boundary  of  the  manor ;  and 
the  portion  of  land  lying  on  the  right  bank  of  the  old  course  and  now 
covered  by  the  water  of  the  Big  Pool  is  a  portion  of  the  land  claimed 
in  the  present  action.  At  the  first  damming  up  of  the  brook,  and  for 
nearly  thirty  years  after,  the  Big  Pool  was  considerably  larger  than  it 
now  is:  and,  on  the  right  bank  thereof,  it  covered  part  of  the  land 
claimed  in  this  action,  besides  the  part  now  covered  with  water.  Forty- 
three  years  before  the  trial,  an  opening  was  made  from  the  Big  Pool 
into  the  canal,  by  which  the  Big  Pool  now  communicates,  as  aforesaid, 
with  the  canal ;  and  since  then  the  water  of  the  Big  Pool  has  been  on 
a  level  with  that  of  the  canal.  A  part  of  the  place  whereon  the  said 
^Q-in  limekilns  now  stand  was,  '^during  all  the  time  last  aforesaid,  a 
^  water  way  paved  with  large  stones  called  burr  stones,  over 
which  the  waste  water  of  the  Big  Pool  flowed  into  and  fed  the  said 
canal. 

About  forty  years  before  the  trial,  an  underground  sluice  or  culvert, 
which  ran  under  part  of  the  land  in  dispute,  and  by  which  the  water  of 
the  Big  Pool  ran  under  the  said  canal,  was  lengthened.  This  sluice  or 
culvert  still  exists.  The  water  ran  over  the  paved  water  way,  when  it 
could  not  escape  by  the  culvert. 

The  limekilns  were  built  by  one  John  Tomkinson,  about  ten  years 
before  the  trial,  by  the  permission  of  the  defendants :  and  he  has  ever 
since  occupied  the  same,  and  a  part  of  the  land,  as  tenant  from  year  to 
year  to  the  defendants.  Another  part  of  the  land  was  also  within  that 
time  made  into  a  garden ;  and  the  same  has  ever  since  been  held  by 
one  Abel  Woodfine,  as  tenant  from  year  to  year  of  the  defendants. 
Until  the  building  of  the  said  limekilns,  and  the  making  of  the  said 
garden,  the  land  claimed  in  this  action  was  (except  as  hereinbefore 
mentioned)  waste  of  the  manor,  and  uncultivated.     The  portion  of  land 

of  Stat  32  G.  2,  c.  2  (except  as  altered)  to  the  works,  Ac,  now  authorized ;  and  to  sect  7,  which 
enacts :  "  That  the  said  cut  or  canal,  piers  and  arches,  works,  matters,  and  things  hereby 
aathorizcd  to  be  made,  erected,  and  built  in  and  over  the  said  rirer  Irwell,  at  or  adjoining  to 
Barton  Bridge  aforesaid,  and  all  the  materials  thereof,  whilst  the  same  shall  be  making,  erect- 
ing, and  building,  and  after  the  same  shall  be  finished  and  completed,  shall  be  and  remain  the 
property  of  and  is  and  are  hereby  vested  in  the  said  Francis  Duke  of  Bridgewater,  his  heirs 
and  assigns." 
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claimed  in  this  action  now  lying  nnder  the  water  of  the  Big  Pool  was 
also,  until  the  formation  of  the  Pool,  waste  of  the  manor  and  uncul- 
tivated. 

The  counsel  for  the  plaintiff  put  in  the  above-mentioned  acts  of  par- 
liament, for  the  purpose  of  accounting  for  the  user  of  the  land  by  the 
Duke,  and  those  representing  him,  to  the  extent  and  in  the  way  proved ; 
and  contended  that  the  soil  did  not  pass  by  the  acts  of  parliament  or 
by  anything  that  appeared  to  have  been  done  nnder  them  :  but  that  the 
Duke  and  those  representing  him  had  exercised  only  a  statutory  right 
of  *u8er ;  and  that  the  existence  of  such  right  negatived  an  adverse  ^^^^ 
possession.  And  they  insisted  that  the  evidence  showed  only  an  •-  ** 
user  of  part  of  the  land  for  the  purposes  of  the  canal,  and  not  an 
appropriation  of  any  part. 

The  defendants  offered  no  evidence. 

The  counsel  for  the  defendants  contended,  at  the  trial : 

First,  that  the  land  claimed  in  this  action,  or  at  all  events  the  land 
(part  thereof)  whereon  the  said  limekilns  are  built,  having  been  taken 
and  used  for  the  purposes  of  the  said  canal,  was  thereby  absolutely 
vested  in  the  said  late  D.uke  of  Bridgewater,  and  in  the  defendants  as 
his  devisees,  by  virtue  of  the  said  acts  of  parliament  or  some  of  them. 

Secondly,  that  the  lessors  of  the  plaintiff  were  barred  from  recovering 
possession  of  the  said  land  in  this  action,  by  reason  of  adverse  posses- 
sion thereof  had  by  the  said  late  Duke  of  Bridgewater,  and  by  the 
defendants  since  his  death,  in  the  whole  for  a  period  of  mor^  than  sixty 
years. 

The  counsel  for  the  plaintiff  agreed  that  a  part  of  the  land  had  been 
used  as  above  for  the  purposes  of  the  canal :  and  the  learned  Judge 
declined  to  leave  to  the  jury  the  question,  as  to  the  said  land  or  any 
part  thereof,  whether  the  same  was  taken  for  the  purposes  of  the  said 
canal :  but  he  told  the  jury  that  the  user  of  the  land,  as  proved,  was 
evidence  from  which  they  might,  if  they  thought  fit,  infer  that  the  Duke 
and  those  representing  him  had  taken  possession  of  the  land ;  and  that 
the  plaintiff  was  not  entitled  to  recover  in  respect  of  land  which  had 
been  so  taken  possession  of.  The  jury  found  for  the  plaintiff  on  the 
second  demise. 

^Copies  of  the  acts  of  parliament  accompanied  the  case,  and  r^^Qg^ 
wer3  to  be  referred  to  and  taken  as  part  of  the  case.  *- 

The  question  for  the  opinion  of  the  Court  was :  Whether  the  lessor 
of  the  plaintiff,  George  Finch,  was  entitled  to  recover  in  this  action  the 
whole  or  any  part  of  the  said  land  claimed  therein. 

If  the  Court  should  be  of  opinion  that  he  was  entitled  to  recover  the 
whole  thereof,  the  verdict  found  at  the  trial  was  to  stand.  If  the  Court 
should  be  of  opinion  that  he  was  entitled  to  recover  a  part  thereof,  the 
verdict  was  to  be  entered  for  the  plaintiff  as  to  such  part  and  for  the 
defendants  as  to  the  residue.     If  the  Court  should  be  of  opinion  that 
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he  was  not  entitled  to  recover  any  part  thereof,  a  general  verdict  was 
to  be  entej-ecl  for  the  defendants. 

And  it  was  also  agreed  that  the  Court  should  have  power,  if  they 
should  think  fit,  to  order  a  new  trial;  or  if  they  should  think vfit,  to 
direct  a  special  verdict  with  such  facts  as  they  should  think  established 
by  the  above  statement. 

The  case  was  argued  in  last  term.(a) 

T.  F,  EllU  (Attorney-General  for  the  Duchy  of  Lancaster),  for  the 
plaintiif. 

First :  if  the  land  has  not  been  purchased,  the  statutes  give  to  the 
Dake  of  Bridgewater  and  those  representing  him  no  property  in  the 
soil,  but  only  a  privilege  to  perform  certain  acts  on  the  soil.  Not  only 
is  no  more  given  by  stat.  32  G.  2,  c.  2,  but  that  which  is  given  is  given 
♦Q^n  ^^  words  excluding  the  supposition  of  *a  property  in  the  soil 
-"  passing.  The  powers  are  those  ordinarily  given,  where  canals  are 
made  under  acts  of  parliament,  over  the  land  adjacent  to  the  canal.  So, 
in  cases  of  railroads,  rights  of  way  and  other  privileges  of  user  are 
given  on  adjacent  lands  without  the  soil  passing.  Sp  far  as  the  benefit 
to  the  canal  is  concerned,  no  purpose  could  be  gained  by  granting  the 
soil  itself  (which  would  also  have  the  effect  of  granting  all  minerals), 
that  would  not  be  as  effectually  gained  by  a  grant  of  the  user.  It  would, 
on  the  other  hand,  be  very  inconvenient  if  the  land  in  the  neighbour- 
hood, to  the  distance  of  500  yards  from  the  canal,  were  to  be  intersected 
with  lines  of  property  belonging  to  the  canal  proprietor,  wherever  a 
brook  runs.  Further,  if  it  was  meant  to  pass  the  soil,  all  the  provisions 
enabling  the  ciinal  proprietor  to  cut  trenches,  set  up  posts  and  rails,  and 
the  like,  would  have  been  absurd ;  the  mere  grant  of  the  soil,  which  a 
few  words  would  have  effected  directly,  would  have  Carried  with  it  all 
such  powers.  The  same  inference  arises  from  the  additional  powers 
conferred  by  stat.  33  G.  2,  c.  2,  s.  1.  If  a  deed  were  made  between 
the  owner  of  land  and  another  individual  containing  grants  in  these 
words,  and  the  grantee,  having  used  the  powers,  were  sued  in  trespass 
by  the  grantor,  it  is  obvious  that  the  defence  under  the  deed  would  be 
set  up,  not  by  a  traverse  of  the  plaintiff's  possession  or  a  plea  of  soil 
and  freehold,  but  by  a  special  plea  justifying  in  the  words  of  the  deed. 
So  it  would  be  also  in  the  case  of  a  prescription.  A  fortio  ,  nothing 
beyond  the  words  used  will  be  implied  in  construing  an  act  of  parlia- 
ment ;  that  principle  was  acted  upon  in  The  Clarence  Railway  Company 
*Qc-|  ^'  The  Great  *North  of  England,  &c.,  Railway  Company,  4  Q.  B. 

^  46  (E.  C.  L.  R.  vol.  45),  where  the  Court  refused  to  extend  the 
language  of  the  statute  by  implication,  though  without  such  implication 
it  appeared  impossible  to  carry  the  statute  into  effect.  In  Stracey  v. 
Nelson,  12  M.  &  W.  635,t  the  Court  of  Exchequer  actually  transposed 
the  words  of  a  statute  in  order  to  prevent  land  passing  whereat  was 

(a)  Jane  Ist,  1849.    Before  Lord  DK.xMA2r»  C.  J.,  PAtrcsoif,  Colbridob,  and  Erlb,  Jb. 
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inconsistent  with  the  general  purpose  of  the  act  that  it  should  pass. 
Least  of  all  can  such  an  implication  be  made  against  the  Grown :  and 
the  Queen,  as  to  Her  property  in  right  of  Her  Duchy,  has  all  the  regal 
privileges.  [This  was  assented  to,  on  the  other  side.(a)]  Indeed  stat. 
6  G.  3,  c.  96,  s.  85,  expressly  forbids  the  canal  owner  to  use  the  lands  which  • 
shall  be  set  out,  except  for  the  purpose  of  the  navigation ;  a  provision 
quite  inconsistent  with  his  having  the  absolute  property.  [Coleridge, 
J. — If  he  had  only  the  specific  user,  why  add  this  restriction  ?  May 
not  the  meaning  be  that  he  is  to  have  the  soil,  but,  if  he  does  not  use  it 
in  the  particular  way,  must  reconvey  it  under  sect.  95  of  stat.  6  G.  8, 
c.  96  ?]  He  is  to  reconvey,  if  he  does  not  use  it  in  the  particular 
way,  all  of  which  he  is  in  possession :  but  he  does  not  possess  what  is 
the  subject  of  mere  user :  it  would  be  unnecessary  to  direct  a  recon- 
veyance of  that :  mere  abstinence  from  the  user  would  be  enough :  and, 
besides,  though  he  does  use  the  trenches,  &c.,  for  the  purpose  of  the 
navigation,  in  which  case  upon  any  construction  he  is  not  to  reconvey 
them,  yet  he  is  forbidden  to  use  them  for  anything  besides.  Sect.  85 
is  introduced  ex  majori  cautel& ;  and  the  particular  use  is  allowed : 
then,  as  is  not  unusual  in  statutes  of  this  kind,  '^any  other  use  is  ^^q^ 
expressly  forbidden.  When  this  case  was  first  before  the  Court,  *- 
Pattbson,  J.,  inquired  how,  on  the  construction  which  the  plaintiff*  con- 
tends for,  the  soil  of  the  canal  itself  (which  is  not  included  in  this  action) 
could  pass.  But,  if  there  be  no  ground  for  distinguishing  the  canal 
from  the  other  land,  there  is  no  absurdity  in  supposing  the  canal  owner 
to  have  merely  an  user  for  the  bed  of  the  canal.  There  can  be  no  reason 
for  passing  the  minerals  to  him.  Many  instances  of  grants  of  user  to 
owners  of  navigation  without  the  soil  have  come  before  the  Courts.(i)  In 
Buckeridge  v.  Ingram,  2  Yes.  jun.  652, 663,  an  act  of  parliament  conferred 
powers  almost  identical  with  those  now  in  question  on  the  corporation 
of  the  city  of  Bath,  for  tne  purpose  of  improving  the  navigation  of  the 
Avon :  and  Sir  R.  P.  Arden,  Master  of  the  Rolls,  though  he  held  that 
dower  was  assignable  out  of  the  tolls,  said :  « this  act  cannot  be  con- 
strued to  have  taken  out  of  the  proprietors  and  given  to  this  corporation 
the  soil :  but  it  has  given  them  a  right  in  and  over  the  soil  and  certain 
real  rights  arising  in  and  out  of  the  soil."  Doe  dem.  Hanley  v.  Wood, 
2  B.  &  Aid.  724,  also  shows  how  complete  an  user  of  land  may  be  given 
without  property  in  the  soil. 

Secondly :  no  purchase  of  the  soil  by  the  canal  proprietors  can  be 
inferred.  Supposing  the  argument  on  the  first  point  correct,  nothing 
has  taken  place  beyond  an  user  for  which  the  statutory  provisions  ac- 
count without  the  hypothesis  of  a  purchase ;  and,  moreover,  by  sect.  4 
of  stat.  32  G.  2,  c.  2,  all  sales  are  to  be  enrolled  with  the  clerk  of  the 
peace ;  and  no  such  enrolment  was  shown.     The  inference  of  fact  is 

(a)  See  Case  of  Uie  Dacby  of  Lancaster,  Plowd.  212. 

(B)  See  the  cases  coUected  in  Brace  «.  WiUis,  11  A.  A  E.  463. 
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'*c\^'\  therefore  negatived.  But,  farther,  the  Crown  had  no  power  *to 
■'  Bell  the  land.  The  Crown  is,  by  1  stat.  1  Ann.  c.  7,  s.  5,  restrained 
from  selling  the  Duchy  property  except  under  certain  regulations ;  and 
neither  those  regulations,  nor  other  provisions  since  made  enlarging  the 
.  power  of  the  Crown  in  this  respect,  apply  here :  so  that  the  only  ques- 
tion is,  whether  the  canal  acts  themselves  give  the  power.  Now,  sect. 
1  of  Stat.  32  G.  2,  c.  2,  gives  express  power  of  digging,  &c.,  « in,  upon, 
or  through  the  lands  and  grounds  of  the  King's  Majesty,  his  heirs  or 
successors,  or  of  any  other  person  or  persons,  bodies  politic,  corporate, 
or  collegiate,  corporations  aggregate  or  sole."  In  the  same  section  it 
is  provided  that  the  Duke  of  Bridgewater  shall  make  satisfaction  in 
manner  after  mentioned  (<  to  the  respective  owners  of  and  persons  inte- 
rested in  such  lands  or  grounds  as  shall  be  used,  removed,  or  prejudiced 
in  or  by  the  execution  of  any  of  the  powers  hereby  granted.*'  «  Owners" 
and  «'  persons"  here,  by  reference,  include  the  Crown  ;  and  the  power 
of  entry,  given  by  sect.  3,  upon  the  lands  "  of  the  said  several  persons, 
bodies  politic,  corporate,  or  collegiate,"  will  probably  also  apply  to  the 
Crown  lands,  the  words  <<  the  said  several  persons"  occurring  in  the 
corresponding  place  in  the  catalogue  to  that  in  which  the  King,  his 
heirs,  &c.,  had  been  named  before.  But,  in  sect.  4,  the  list  of  incapa- 
citated parties  empowered  to  sell  neither  names  the  King,  nor  substi- 
tutes in  the  place  of  the  King  any  other  term :  it  commences  with 
«<  bodies  politic,"  &c.,  using  the  word  which  in  sect.  1  immediately  fol- 
lowed the  mention  of  the  King.  Long  after,  the  words  « to  and  for 
all  and  every  other  person  and  persons  whomsoever"  are  introduced : 
^^^^  but  the  word  "person,"  neither  by  *ordinary  usage,  nor  by  any 
^  reference  here  (as  in  sects.  1,  3),  includes  the  Crown:  and  the 
same  is  to  be  said  of  the  same  catalogue  occurring  lower  down  in  sect.  4. 
Sect.  6  appoints  commissioners  to  settle  differences  arising  between  the 
Duke  "and  the  several  proprietors  of  and  persons  interested  in  any 
lands  or  grounds  that  shall  or  may  be  affected  or  prejudiced  by  the 
execution  of  any  of  the  powers  hereby  granted."  The  word  "proprie- 
tors" would  there  include  the  King.  But  the  language  changes,  and 
resorts  to  the  restricted  catalogue,  when  it  is  provided  that  the  com- 
tiiissioners  are  to  adjust  the  price  to  be  paid  for  purchase  "  to  such 
bodies  politic,  corporate,  or  collegiate,  person  or  persons  respectively" 
"  entitled  or  interested  as  aforesaid."  Again,  in  the  same  section,  where 
damage  is  spoken  of,  the  word  " proprietors"  is  introduced;  and  the 
appeal  to  the  jury  is  given  in  the  case  both  of  damage  and  purchase- 
money  ;  and,  accordingly,  the  verdict  of  the  jury  is  declared  binding 
"  against  the  King's  Majesty,  his  heirs  and  successors,  and  against  all 
bodies  politic,  corporate,  or  collegiate,  and  all  persons  whomsoever/' 
So,  in  sect.  11,  which  relates  to  purchase,  the  persons  declared  to  be 
divested  of  right  are  "  all  bodies  politic,"  &c.,  omitting  the  Crown. 
This  variety  of  phrase  is  not  accidental,  but  intentional.     Whenever 
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power  is  given  to  the  Grown  by  statute  to  part  with  land,  the  Crown  is 
expressly  named ;  and  ordinarily  special  arrangements  are  made  as  to 
settling  the  price,  the  Crown  not  being  subjected  to  compulsory  sale.(a^ 

♦Thirdly,  there  has  been  no  adverse  possession  against  the.p^gq 
Queen.  All  the  acts  done,  except  the  building  and  occupation  of  *- 
the  limekilns  within  the  last  ten  years,  are  such  as  the  statutes  autho- 
rize :  and  therefore,  if  the  argument  on  the  first  point  be  correct,  there 
has  been  only  an  user.  [Sir  John  Jervia,  Attorney-General,  for  the 
defendants. — That  is  so;  and  this  point  need  not  be  argued.  If  the 
acts  in  question  are  acts  only  of  user,  the  defendants  cannot  insist  on 
an  adverse  possession :  if  they  are  acts  of  ownership,  the  statute  which 
authorizes  them  gives  the  ownership,  and  the  defendants  do  not  want 
the  third  point.  The  question,  therefore,  comes  back  to  the  first  point.] 
And,  further,  the  acts,  supposing  them  illegal,  are  not  acts  which  could 
show  an  adverse  possession.  As  to  the  trenching,  the  paving  of  the 
water  way,  and  the  forming  of  the  culvert,  those  are  transitory  tres- 
passes :  the  landowner,  never  having  been  ousted,  could  not  enter ;  nor 
could  he  put  out  the  trespasser,  who  was  not  on  the  land.  He  was  not 
bound  to  assert  his  right  by  undoing  the  acts  on  the  land.  As  to  the 
Big  Pool,  all  that  the  canal  owners  have  done,  if  their  act  be  illegal,  is 
to  create  a  nuisance  on  the  land  by  an  act  done  off  the  land,  the  build- 
ing of  the  dam.  The  landowner,  if  he  brought  an  action  for  this,  must 
have  sued  in  case,  not  trespass.  [Erle,  J. — What  shall  be  the  descrip- 
tion of  act  which  puts  the  landowner  out  of  possession  must  depend 
upon  the  state  of  the  land.  Was  not  it  a  question  for  the  jury  whether 
these  acts,  supposing  them  illegal,  were  assertions  of  possession  ?]  If 
that  be  so,  the  plaintiff  must  succeed  on  this  point,  because  the  jury 
expressly  negatived  that. 

Four  jhl}',  there  was  no  misdirection.  If  the  argument  for  the  r^^/>/i 
plaintiff  oh  the  first  point  be  correct,  the  *  Judge  went  farther  in  ^ 
favour  of  the  defendants  than  he  ought  to  have  gone ;  for,  upon  that 
view,  there  was  no  evidence  of  taking  the  land.  But  he  did  leave  the 
question  to  them.  The  defendants  must  contend  that  he  ought  to  have 
told  them  that  the  user  was  conclusively  an  act  of  taking  the  land. 

Sir  John  Jervis,  Attorney-General,(ft)  contri. — The  defendants  will 
not  ask  for  a  new  trial  on  the  ground  of  misdirection :  if  the  Court 
sees  now  that  the  jury  ought  to  have  been  told  that  all  or  any  part  of 
the  land  passed  to  the  canal  owner,  the  verdict  can  be  altered  accord- 
ingly.    [This  was  assented  to  on  the  other  side.] 

ThQ  question  of  adverse  possession  becomes  unimportant,  for  the 

(a)  Eilii  here  referred  to  the  following  statutes  :  Regent's  Canal  Act.  52  G.  3,  c.  czcv.  (local  and 
personal,  pnbltc),  sb.  1,  13,  20,  23,  110;  Manchester,  Bolton,  and  Bury  Canal  NavigaUon  Act,  2 
A  3  W.  4|  c.  Ixiz.  (local  and  personali  poblic),  8.  26 ;  Kendal  Canal  Act,  36  O.  3,  o.  97 ;  Aire 
and  Calder  Navigation  Act,  1  G.  4,  c.  xxxix.  (local  and  personal,  public),  s.  30. 

(h)  Sir  John  Jervi§  had  been  engaged  in  the  cause  before  he  eame  into  office ;  he  now  argued 
against  the  Crown  by  rirtne  of  a  speoial  lioense. 
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reason  already  given.  Bat  the  argument  for  the  plaintiff  is  inadmissi- 
ble :  what  has  been  done,  if  not  authorized  by  the  act,  is  not  only 
evidence,  but  almost  irresistible  evidence,  of  an  assumption  of  posses* 
sion. 

As  to  the  first  point.  It  is  true  that  in  the  first  part  of  stat.  32  6. 
2,  c.  2,  B.  1,  an  easement  only  is  given,  as  to  the  water  from  the  brooks. 
But  the  power  of  entering,  digging,  making  towing  paths,  and  appro- 
priating for  wharfs  and  quays,  cannot  be  a  mere  easement :  it  must 
carry  with  it  the  right  to  the  soil.  «« Appropriate"  is  almost  as  strong 
a  term  as  could  be  used.  And  it  is  not  denied  that  these  clauses 
affect  the  Crown  land  as  well  as  the  land  of  private  persons.  The  argu- 
ment put  from  the  Bench,  on  the  effect  of  sects.  85  and  95  of  stat.  6  G. 
8,  c.  96,  has  not  been  answered.  What  can  be  the  meaning  of  a  clause 
♦ion  ^^'®^*'^8  *  party  to  *reconvey  land  in  which  he  has  only  an  ease- 
■'  ment  ?  Buckeridge  v.  Ingram,  2  Ves.  jun.,  663,  was  referred  to ; 
but  the  words  insisted  upon  contain  only  an  extrajudicial  opinion.  That 
case  was  before  the  Court  in  Hollis  v.  Goldfinch,  1  B.  &  C.  205  (E.  C. 
L.  R.  vol.  8),  where  Abbott,  G.  J.,  relied  on  there  being,  in  the  act 
then  under  his  consideration,  no  clauses  of  purchase  or  sale ;  whereas, 
here  there  are  enactments  to  that  effect.  But,  further,  the  intention 
of  the  legislature  may  be  collected  from  stat.  33  G.  2,  c.  2,  which  forms 
one  of  a  series  of  acts  relating  to  this  canal,  and,  by  sect.  2,  incorpo- 
rates stat.  32  G.  2,  c.  2.  And  there,  by  sect.  7,  it  is  expressly  enacted 
that  the  works,  matters,  and  things  thereby  authorized  to  be  made, 
shall  be  the  property  of  the  canal  owner.  Unless,  therefore,  different 
rights  over  similar  subject-matters  are  given  by  the  different  statutes, 
this  clause  is  conclusive. 

But,  next,  if  the  statute  does  not  give  the  land  at  once,  it  clearly 
contemplates  that  the  canal  owner  shall  acquire  the  power  necessary  to 
carry  the  statute  into  effect  by  purchase ;  and  therefore,  where  the  statute 
has  been  acted  upon  (which  is  admitted  here),  the  purchase  must  be 
inferred.  It  is  suggested  that  evidence  ought  to  have  been  given  of  an 
enrolment  under  sect.  4  of  stat.  32  G.  2,  c.  2.  That  evidence  is  not 
indispensable,  supposing  the  enrolment  necessary  :  but  enrolment  is  not 
essential  to  the  completion  of  the  sale.  The  clause  is  merely  directory. 
The  statutory  title  to  the  land  is  given,  under  sect.  11,  on  payment  of 
the  purchase-money.  But  it  is  contended  that  the  statute  gives  the 
Crown  no  power  to  sell ;  and  it  is  sought  to  except  the  Crown  out  of 
*1091  ^^^  general  provisions  for  purchase  "^by  insisting  on  particular 
-*  variations  of  phrase.  This  argument,  however,  leads  to  several 
inconsistencies.  It  is  admitted  that  the  Crown  is  included  in  the  words 
«« respective  owners  of  and  peraons  interested  in  such  land,"  at  the  end 
of  sect.  1,  and  in  the  words  «<the  said  several  persons*'  in  sect.  8.  How 
then  can  th)e  words  in  the  purchase  clause,  sect.  4,  ('every  other  person 
and  persons  whomsoever,   who  are  or  shall  be   seised,  possessed  of. 
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or  interested  in  any  lands  or  grounds  which  shall  be  so  set  out  and 
ascertained  as  aforesaid,*'  be  so  construed  as  to  exclude  the  Crown,  the 
setting  out  referred* to  being  that  authorized  by  sect.  3,  which  is 
admitted  to  include 'tt>e*iands  of  the  Crown  ?  Then  it  is  argued  \hat, 
in  the  6th  section,  th«\1iinguage  includes  the  Crown  where  damage  is 
the  subject  of  enactmeirtt-'Kvt  not  where  purchase  is  provided  for:  and 
it  is  said  that  the  word  <«  pv^netor"  includes  the  Crown.  But,  at  the 
end  of  sect.  6,  the  verdicd  for  {purchase-money  is  made  binding  on  the 
Crown  as  well  as  on  others.  AHii}ii>^ect.  23,  where  damage  only  is  the 
subject-matter,  the  parties  authorl»>3  to,  apply  for  compensation  are 
described  in  the  very  words  which,  acccTrding  to  the  argument  on  the 
other  side,  exclude  the  Crown.  Furtli^^^  sect.  11,  the  money  for 
purchase  is  to  be  paid  to  the  <<  proprietbrsV'of  the  lands  purchased, 
which  term  is  admitted  to  include  the  Crown.'    «.- 

T.  F.  JEUiSj  in  reply. — As  to  the  first  point.  '/Tfi9  power  to  appro- 
priate land  to  wharfs  and  quays  does  not  carry  iVitK  it  a  property  in 
the  land  after  the  quay  or  wharf  is  erected.  In  the  old  turnpike  road 
acts  power  is  given  to  erect  toll-houses,  witht)ut  any  transfer  of  the  soil. 
The  acts  leave  that  in  the  former  owners ;  per  *Lord  Ken  yon  r^^/x„ 
in  Davison  v.  Gill,  1  East,  64,  69.  That  a  statutory  power  to  *- 
erect  such  works  as  these  is  consistent  with  an  absence  of  title,  appears 
from  The  Duke  of  Newcastle  v.  Clark,  8  Taunt.  602  (E.  C.  L.  R.  vol. 
4).  This  is  also  shown  by  HoUis  v.  Goldfinch,  where  the  dictum  in 
Buckeridge  v.  Ingram,  2  Yes.  jun.  663,  was  cited,  and  at  any  rate  not 
disapproved  of.  And  the  compensation  given  by  sect.  1  of  stat.  32  G. 
2,  c.  2,  is  to  be  made  to  parties  whose  lands  are  so  <<used,"  not  (^ taken." 
Sect.  7  of  Stat.  33  G.  2,  c.  2,  affords  a  strong  inference  in  favour  of  the 
plaintiff".  The  particular  power  given  by  that  act  does  pass  the  title : 
but  this  makes  the  silence  as  to  other  powers  the  more  important :  and 
the  observation  becomes  still  more  striking  if  the  two  statutes  be  taken 
as  one  statute  with  different  clauses  applicable  to  different  lands. 

The  second  point  becomes  immaterial  if  the  plaintiff*  is  right  on  the 
first.  As  to  the  Crown's  power  to  sell,  it  is  true  that  the  word  "  pro- 
prietor,'* as  used  in  sect.  6  of  stat.  32  G.  2,  c.  2,  is  large  enough  to 
include  the  Crown :  but  it  does  not  follow  that,  wherever  the  word  is 
used,  the  Crown  must  necessarily  be  included ;  and  that  is  what  the 
argument  for  the  defendant,  as  to  sect.  11,  requires ;  otherwise  the 
reasoning  is  merely  a  petitio  principii.  Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  in  this  vacation  (July  5th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  a  verdict  has  passed  for  the  plaintiff*,  on  the  demise  of 
George  Finch.     And  whether  that  can  be  sustained  depends  mainly  on 
the  construction  of  certain  ^clauses  in  acts  of  parliament  under  p^^  ^ . 
which  the  Duke  of  Bridgewater's  canals  have  been  extended  into  '- 
the  manor  of  Halton,  of  which  Her  Majesty  is  the  lady.     In  that"  right 
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she  claims  the  land  in  question,  through  Finch  her  tenant.  On  the  other- 
hand,  the  defendants,  in  whom,  as  devisees  in  trust,  all  estate,  right, 
and  title  which  the  statutes  in  question  conferred  on  the  Duke  are 
admitted  to  be  now  vested,  contend  that  undeV'-the'm  the  property  in 
the  soil  passed.  .   •*'/• 

As  against  Finch,  a  pgint  was  raised,  th!(^t*be  at  least  was  barred  by 
adverse  possession.  But,  at  the  same  ^tltoiSv  ^^^^  Attorney-General,  who 
appeared  for  the  defendants,  admittp4Hh)s  was  but  a  by-point :  and  we 
understand  it  to  be  the  wish  of  bQih' 'parties  that  our  judgment  should 
proceed  on  the  point  mainly  discusaed,  a  decision  upon  which  will  settle 
the  matter  in  dispute,  and  i^ot  merely  dispose  of  the  present  action. 

It  appears  that  the  lani^'a^'nght  to  be  recovered  adjoins  a  pool  called 
the  Big  Pool :  and  thia*j>obt'is  created  by  damming  up  the  water  of  a 
stream  for  the  purpdae,  of  supplying  a  canal  made  under  the  powers 
given  by  stat.  6  pv.\3,'c.  96.  At  first  it  was  larger  than  it  now  is,  and 
covered  a  portroo*^  oV  the  land  in  question.  Later  arrangements  have 
enabled  the  defendants  to  reduce  its  size,  and  also  to  carry  off  surplus 
water  in  times  of  flood,  without  interfering  with  the  use  of  the  surface 
as  before :  and  they  have  erected  limekilns  in  part  on  the  space  so 
gained.  If,  therefore,  the  statute  gave  them  no  more  than  such  use  of 
the  soil  as  was  necessary  for  the  purpose  of  the  canal,  and  they  have 
not  acquired  the  freehold  in  any  other  way,  the  right  will  now  be  in 
Her  Majesty,  and  the  verdict  for  her  tenant  is  right.  And  we  are  of 
this  opinion. 

*'{0^i  *Stat.  6  G.  3,  c.  96,  commences  with  three  sections,  giving 
-*  the  necessary  powers  for  making  the  canal ;  (a)  and,  among 
these,  the  largest  rights  upon  the  lands  through  which  it  is  to  pass  or 
which  may  be  in  any  way  necessary  to  it ;  and,  among  the  owners 
whose  lands  are  by  the  1st  section  made  subject  to  these  rights,  the 
"  King's  Majesty,  his  heirs  or  successors,"  are  specifically  mentioned, 
followed  by  the  words  "  any  other  person  or  persons,  bodies  politic,  cor- 
porate, or  collegiate."  The  2d  section,  which  is  confined  to  the  lands 
through  which  the  canal  and  other  works  are  intended  to  be  made,  and 
authorizes  an  entry  for  the  purpose  of  surveying  and  levelling,  and 
setting  out  such  parts  as  may  he  necessary  for  the  making  of  the  canal 
and  works,  drops  all  mention  of  His  Majesty,  and  commences  with  the 
words  "said  several  persons,  bodies  politic,"  &c. :  and  the  4th  section, 
which  refers  expressly  to  the  2d  and  empowers  sale  by  persons  or' 
bodies  under  incapacity  to  convey,  has  the  same  omission,  beginning 
with  <'all  bodies  politic,  corporate,  or  collegiate,  corporations,"  "hus- 
bands, guardians,"  &c. 

(a)  The  early  sections  of  stat  6  G.  3,  o.  96,  relate  to  another  undertaking,  that  of  The  Com- 
pany of  Proprietors  of  the  Navigation  from  the  Trent  to  the  Mersey.  Sect  84  and  the  following 
sections  relate  to  the  canal  in  question  here.  Bat,  as  this  section  gives  the  powers  conferred  by 
the  earlier  acts,  and  as  those  powers  are  substantially  the  same  which  are  given  in  the  early 
sections  of  stat  6  G.  3,  c.  96,  the  reasoning  in  the  judgment  is  not  affected. 
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It  appears,  upon  reference  to  the  preceding  acts  of  the  series  which 
are  applicable  to  the  Duke  of  Bridgewater's  canals^  32  6.  2,  c.  2,  33 
6.  2,  c.  2,  2  6.  3,  c.  11,  that  the  same  insertions  will  be  found  in  the 
1st  sections  respectively,  and  the  same  omissions  in  the  following  sec- 
tions. Probably  the  two  later  and  stat.  6  G.  3,  *c.  96,  were  rjn-t/x/* 
framed,  mutatis  mutandis,  upon  the  model  of  the  earliest  act.  ^ 
Still  the  circumstance  warrants  the  remark  that  the  subject  has  been 
four  times  at  least  under  the  consideration  of  the  legislature,  and  more 
particularly  perhaps  under  that  of  the  agents  of  the  undertakers,  and 
the  same  distinction  between  the  wording  of  the  different  clauses  always 
preserved.  We  do  not,  however,  consider  the  omission  of  Her  Majesty 
by  name  to  be  at  all  conclusive,  especially  as  the  Crown  is  clearly 
within  the  6th  section :  for  it  is  there  said  in  terms  that  the  decision  of 
the  jury  there  authorized  to  try  certain  issues  shall  be  binding  on  «the 
King's  Majesty,**  &c. :  and  yet  the  preamble  of  that  section  only  speaks 
of  differences  between  "the  Company  of  Proprietors,"  "and  the  several 
proprietors  of  and  persons  interested  in  any  lands,  &c.:'*  under  which 
general  words  therefore  His  Majesty  must  be  included.  But  this  section 
again  is  not  conclusive  that  the  Crown  was  included  in  the  section 
empowering  to  convey,  because  it  extends,  not  merely  to  differences 
about  purchase-money,  but  to  recompense  to  be  made  for  prejudice 
done  to  lands  by  the  execution  of  any  of  the  powers  given  by  the  1st 
section. 

But  we  have  examined  with  attention  the  provisions  of  the  4th  sec- 
tion as  to  conveyances  by  the  incapable  parties  included  therein,  and 
their  enrolment  by  the  clerk  of  the  peace,  those  of  the  13th,(a)  with 
regard  to  the  effect  of  verdicts  determining  the  amount  of  purchase- 
money  where  that  has  been  disputed  before  juries ;  and  those  of  the 
14th  with  regard  to  the  application  of  purchase-money  when  paid: 
and  the  result  in  our  minds  *is  a  clear  convietion  that  the  r^-ifirr 
notion  of  a  sale  by  the  Crown  was  never  present  to  the  minds  ^ 
of  the  framers ;  that  the  provisions  are  not  applicable  to  such  a 
case;  and  that,  if  a  sale  by  the  Crown  had  been  contemplated,  a 
different  and  distinct  provision  would  necessarily  have  found  its  way 
into  the  act. 

But,  farther  that  this,  if  we  assume  that,  under  the  act,  the  Crown 
could  sell,  and  that  the  undertakers  did  in  fact  take  possession  of 
the  land  in  question  for  the  purpose  of  the  canal,  and  contracted  for 
the  purchase,  we  cannot  understand  why  no  evidence  of  such  purchase 
was  forthcoming  at  the  trial.  Not  to  mention  that  in  all  transactions 
with  the  Crown  the  evidence  may  be  expected  to  be  preserved  with 
more  than  ordinary  care,  and  be  more  than  ordinarily  available,  it  is  to 
be  remembered  that,  whether  the  price  had  been  settled  by  agreement 

(o)  The  13th  and  14th  sections  of  stat  6  Q.  8,  c.  90,  relate  to  the  Trent  and  Mersey  naviga- 
t&on.    See  note,  p.  105. 
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or  verdict,  there  would  have  been  the  enrolment  with  the  clerk  of  the 
peace,  and  a  copy  might  have  been  produced  in  evidence.  We  feel 
satisfied,  therefore,  in  fact,  that  the  Crown  has  not  by  any  specific 
transaction  conveyed  the  land  to  the  canal  proprietors. 

But  the  defendants  stand  upon  the  presumption  to  be  drawn  from 
their  long  possession.  We  think,  however,  that  the  circumstances 
entirely  destroy  the  groundwork  of  any  presumption  by  which  tke 
Crown  could  be  barred.  So  long  as  the  ground  was  covered  with  water 
ponded  back  for  the  purposes  of  the  canal,  or  was  used  as  a  passage 
for  waste  water  on  the  surface  when  necessary,  it  was  difficult  to  say 
that  the  canal  proprietors  were  doing  anything  but  what  their  act  justi- 
fied them  in  doing.  So  long,  they  exercised  powers  and  used  the  land 
in  a  way  which  the  Crown  could  not  interfere  with,  and  which  was  con- 
*inftl  ^^^^®^^  ^^^^  ^^®  Crown's  *retaining  the  freehold  in  the  soil, 
-*  And  this  state  of  things  we  collect  to  have  continued,  in  part  or 
in  the  whole,  down  to  within  twenty  years.  The  case  finds  that  the 
limekilns  were  built  only  ten  years  before  the  trial:  and  this  seems 
to  be  the  first  decisive  act  by  which  the  canal  proprietors  gave  up 
the  use  of  the  land  for  the  purposes  of  the  canal,  and  treated  as  if 
they  were  the  general  proprietors.  Until  that  was  done,  we  do  not 
see  how  the  Crown  was  called  on,  or  could  properly  have  asserted  a 
right  to  the  exclusive  possession,  or  treated  the  canal  proprietors  as 
trespassers. 

Upon  all  grounds,  therefore,  we  think  the  claim  of  the  defendants 
fails,  and  that  the  verdict  ought  not  to  be  disturbed. 

Judgment  for  plaintiff. 

Afterwards,  in  the  Michaelmas  term  following,(a)  Sir  F.  Thesigery 
T.  F.  Ellia^  and  Town9end  appeared  to  show  cause  against  the  rule  on 
the  points  not  involving  the  above  questions  of  law :  and  Sir  J.  Jervis, 
Attorney-General,  Wehbi/j  and  Egerton  appeared  in  support  of  the 
rule.  The  points  were  confined  to  questions  as  to  the  weight  of  evi- 
dence, and  to  an  alleged  surprise  and  discovery  of  fresh  evidence :  but 
these  were  now  abandoned  by  the  counsel  supporting  the  rule,  who, 
however,  insisted  that  the  effect  of  the  above  judgment  was  confined 
to  a  portion  of  the  land  in  dispute,  and  that  the  verdict  ought  to  be 
entered  up  distributively.  It  was  agreed  that  the  Court,  without  hear- 
ing argument,  should  pronounce  judgment  explaining  the  effect  of  the 
former  judgment.  Cur.  adv.  vult. 

♦10Q1       *CoLERiDOE,  J.,  in  the  following  vacation  (December  18th, 
"*  1849),  delivered  the  judgment  of  the  Court. 

In  this  case  the  Attorney-General  applied  to  have  the  verdict 
restricted  to  a  certain  part  of  the  premises  sought  to  be  recovered. 
But  we  see  no  reason  for  any  special  interference.     In  the  judgment 

(a)  November  22d,  1849.    Before  Patteson,  Coleridge,  and  Wiobtxam,  Js. 
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which  we  pronounced  in  July  last,  we  proceeded  on  the  ground  that 
the  acts  of  parliament  under  which  the  defendants  claim  do  not  pass  to 
them  the  property  in  the  soil  of  which  the  ownership  is  in  Her  Majesty. 
But  we  said  nothing  in  prejudice  of  their  easement :  and  that  easement 
we  consider  so  extensive  in  its  nature  that  the  enjoyment  of  it  may 
require  the  entire  and  exclusive  possession.  We  thought  that,  for 
certain  parts  of  the  land,  the  defendants  had  abandoned  the  user  for 
the  purposes  for  which  the  easement  was  granted  to  them,  and  for 
which  alone  they  had  any  right  to  occupy ;  and  that  the  lessor  of  the 
plaintiff  was  therefore  entitled  to  enter  and  resume  possession  of  such 
parts.  The  sheriff  ought  only  to  deliver  possession  of  such  parts :  and 
we  must  presume  that  the  lessor  of  the  plaintiff  will  instruct  him  accord- 
ingly. If  there  should  be  any  attempt  to  execute  the  writ  in  such  a 
way  as  to  interfere  with  that  possession  which  is  essential  to  the  full 
enjoyment  of  their  easement,  the  defendants  will  apply  to  the  Court, 
or  to  a  Judge  at  chambers.  Rule  discharged. 


*The  QUEEN  v.  The  Inhabitants  of  the  Parish  of  CARLTON.  [*110 

A  baildiog  dub  was  foimed  by  subscribers  to  an  indenture,  which  recited  the  purpose  to  be 
nuiiQn;  a  capital  stock  for  erecting  dweHing-houscs;  and  thej  agreed  to  articles,  which  pro- 
Tided  :  That  every  subscriber  should  pay  6«.  Bd.  monthly :  freehold  land  was  to  be  purchased 
by  the  club  for  erecting  houses :  each  member  to  take  as  many  houses  as  he  should  have 
shares:  the  houses  to  be  built  according  to  a  plan  annexed,  and  under  the  inspection  of  the 
agents  of  the  Society :  the  order  in  which  the  members  should  takv*  the  houses  to  be  deter- 
mined by  lot,  till  all  the  shares  should  be  drawn  :  no  member  to  mortgage  his  house  tiU  the 
conclusion  of  the  Society,  but  each  to  pay  rent  to  the  officer<*,  ivhich  was  to  be  deemed  a  Test- 
ing of  property  in  them :  no  subscriber  to  have  power  to  let  or  sell  his  house  till  security  should 
be  giTen  to  the  satisfaction  of  the  president:  the  monthly  payments  and  rents  to  be  placed  to 
the  funds  of  the  Society  till  the  whole  subscriptions  should  be  completed  and  all  the  dweU- 
ing-houses  be  allotted,  and  possession  of  them  given  to  the  respective  subscribers ;  the  presi- 
dent meanwhile  to  have  the  power  of  distraining  for  the  rent :  if  a  member,  after  being  put  in 
possession  of  a  house,  should  lock  his  door,  quit  the  neighbourhood  for  six  months,  and  neglect  to 
pay  his  monthly  payments  and  rents,  the  president  and  steward  might  take  possession  of  the 
house  and  let  or  sell  it :  at  the  determination  of  the  Society,  each  member  was  to  be  fully 
entitled  to  his  share,  and  a  conveyance  thereof  at  his  own  expense ;  the  surplus  stock  to  be 
divided ;  and  meanwhile  each  member  to  pay  1/.  yearly,  and  to  forfeit  his  share  upon  making 
default  of  any  of  the  payments  provided  fur :  the  Society  not  to  be  broken  up  while  six  mem- 
bers existed,  or  before  all  the  buildings  should  be  completed. 

The  club  contracted  for  the  purchase  of  land,  and  commenced  building  without  any  conveyance 
being  made  to  them.  The  land  was  afterwards,  by  deed  to  which  the  club  was  party,  mort- 
gaged to  A.  for  money  advanced  to  the  club.  The  whole  purchase-money  paid  by  the  club 
amounted  to  more  than  302.,  but  not  to  so  much  as  30/.  for  each  subscriber.  In  1824  and 
1825,  E.,  a  member  of  the  club,  drew  his  share,  had  a  house  built  for  him,  and  entered  into 
possession ;  and  he  paid  rent  till  the  mortgage  was  paid  off,  when  the  mortgagee  conveyed  the 
koase  to  B.  and  the  other  members  severally.  The  club  had  shortly  before  ended,  the  shares 
having  been  paid  np  and  the  houses  built.  At  the  time  when  the  club  ended,  E.'s  monthly 
and  annual  pnyments,  exclusive  of  rent,  exceeded  ZOl. :  but  such  payments  made  before  he 
eame  into  possession  did  not  amount  to  30/.     The  house  was  not  of  the  annual  value  of  10/. 

Held  that  E.  acquired  a  settlement  by  residence  in  the  house  after  the  conveyance  to  him,  not 
having  had  any  legal  or  equitable  estate  until  the  time  of  such  conveyance,  and  having  before 
that  time  paid  more  than  30/.,  so  as  to  satisfy  stat.  9  O.  1,  c.  7,  i.  5. 

VOL.  XIV. — 12  H  2 
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On  appeal  against  an  order  of  justices,  removing  Jane  Ellison  and 
her  two  bastard  children  from  the  parish  of  Carlton,  in  the  West  Riding 
of  Yorkshire,  to  the  township  of  Marsden,  in  the  county  of  Lancaster, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
a  case. 

The  case  set  out  the  order  and  examinations,  which  showed  a  settle- 
ment in  Marsden.     The  question  which  alone  was  ultimately  argued  in 
^---^  this  Court  was,  whether  *a  settlement  was  shown  in  Carlton,  by 
•^  parentage,  under  the  following  facts  stated  in  the  case. 

A  building  club,  called  the  Carlton  Building  Society,  was  formed  in 
April,  1822,  of  which  Hugh  Ellison,  the  father  of  the  pauper,  then 
became  a  member  and  a  subscriber  for  one  share.  The  club  consisted 
of  fourteen  members :  and  their  object  was  the  erection,  upon  a  piece 
of  land  to  be  purchased  for  that  purpose,  of  an  equal  number  of  houses 
as  there  were  shares  subscribed  for  by  the  members.  The  funds  neces- 
sary for  buying  the  land  and  building  the  houses  were  to  be  obtained 
by  the  periodical  payments  of  each  member,  the  rents  arising  from  time 
to  time  from  the  houses  as  they  should  be  completed  and  occupied,  and 
fines  payable  by  the  members  for  infractions  of  the  rules  of  the  club, 
as  severally  specified  in  certain  articles  of  agreement  entered  into  by 
the  members  on  the  formation  of  the  club ;  a  copy  whereof  was  annexed 
to,  and  to  be  taken  as  part  of,  the  case.  The  members  of  the  club 
entered  into  a  contract  for  the  purchase  of  a  piece  of  freehold  land  in 
Carlton,  and  commenced  building  houses  thereon  before  any  conveyance 
was  made  to  them  of  the  property.  Afterwards,  by  a  deed,  dated  9th 
April,  1822,  and  to  which  the  club  were  parties,  reciting  the  agreement 
made  by  the  vendor  with  the  club  for  the  sale  to  them  of  the  land,  the 
land  and  houses  were  conveyed  by  way  of  mortgage  to  Henry  Alcock, 
to  secure  the  sum  of  1782.  14«.,  paid, by  him  at  the  request  and  by  the 
direction  of  the  club,  as  and  for  the  purchase-money  of  the  said  land, 
the  sum  of  1002.  advanced  by  him  to  the  members  of  the  club,  and  all 
such  further  sums  of  money  as  he  should  advance  to  them,  not  exceed- 
j^--^-i  i^g  i^  *^'^e  whole  5002.  The  purchase-money  for  the  land  did 
■'  not  amount  to  the  sum  of  302.  for  each  member  of  the  club.  By 
a  deed,  dated  16th  December,  1825,  the  property  was  charged  with  a 
further  sum  of  money.  The  order  in  which  members  were  entitled  to 
have  houses  built  for  them  was  determined  by  lot.  In  March,  1824, 
Hugh  Ellison  drew  his  share  :  and,  between  that  time  and  August, 
1825,  h«ad  a  house  built  for  him  by  the  club  on' the  purchased  land, 
according  to  the  articles  of  agreement.  And,  during  the  last-mentioned 
month,  he  entered  into  possession  thereof,  and  continued  to  live  therein 
with  his  family  till  1842,  when  he  died.  He  paid  rent  for  the  house  to 
the  club  from  1832  to  July,  1838.  He  was  assessed  and  paid  rates  for 
the  relief  of  the  poor  of  the  parish  of  Carlton  from  July,  1833,  though, 
previous  to  that  time,  tbe  club  had  paid  them  for  that  house.     The 
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annual  value  and  rent  of  the  house  was  under  102.  On  1st  April, 
1829,  Hugh  Ellison  had  paid  upwards  of  SOL  by  his  monthly  and  annual 
payments  in  resj^ct  of  his  share  in  the  building  club.  The  club  ended 
in  July,  1838 ;  when  all  the  shares  were  paid  up,  and  the  houses  built, 
and  Hugh  Ellison  had  paid,  in  monthly  payments  of  6«.  8d.  each,  the 
sum  of  65/.,  and,  in  annual  payments  of  1/.  each,  the  sum  of  162., 
making  together  the  sum  of  812. 

On  23d  November,  1889,  the  moneys  and  interest  then  due  to  him 
from  the  club  having  been  paid  off  by  them,  the  mortgagee  conveyed 
the  land  with  the  houses  so  built  on  it  to  the  several  members  of  the 
club.  And  the  house  so  occupied  by  Hugh  Ellison  was  by  the  said  deed 
conveyed  to  him  in  fee.  The  pauper,  Jane  Ellison,  lived  unemancipated 
with  her  father  in  Carlton  till  his  *death,  in  1842 ;  and  her  eldest  ^^^ . «. 
bastard  child  was  born  there.  ^ 

Upon  these  facts,  the  respondents  contended  that  Hugh  Ellison,  and 
consequently  the  pauper,  did  not  acquire  a  settlement  in  their  parish. 
The  sessions  held,  subject  to  the  opinion  of  this  Court,  that  Hugh  Elli- 
son did  acquire  a  settlement  in  the  parish  of  Carlton,  which  the  pauper 
derived  from  him. 

The  question  for  the  Court  was,  whether  Hugh  Ellison  acquired  a 
settlement  in  the  parish  of  Carlton,  which  the  pauper,  Jane  Ellison, 
derived  from  him.  If  this  Court  should  be  of  that  opinion,  the  order 
of  sessions  was  to  be  confirmed :  otherwise  the  order  of  sessions  to  be 
quashed,  and  the  order  of  justices  to  be  confirmed.(a) 

The  indenture  containing  the  articles  annexed  to  the  case,  witnessed 
that  the  subscribers  thereto,  "  for  the  better  improving  our  respective 
estates  by  uniting,  aiding,  and  assisting  one  another,  and  for  divers 
other  causes  and  considerations,  have  mutually  concluded  and  agreed  to 
associate  in  a  joint  concern  for  the  purpose  of  raising  a  capital  stock 
or  fund,  by  way  of  subscription,  for  the  purpose  of  erecting  cottages 
or  dwelling-houses,'*  and  did  agree  to  abide  by  articles  set  forth,  from 
which  the  following  are  extracts. 

"1.  Every  person  wishing  to  become  a  member  of  this  Society  shall,  for  every 
single  share,  pay  or  cause  to  be  paid  the  sum  of  6«.  Sd.  of  lawful  money  of  Great 
Britain  on  the  first  Monday  of  every  calendar  month,  from  the  Ist  day  of  April, 
1822,  until  all  the  shares  subscribed  for  shall  be  paid. — 2.  The  affairs  of  this  society 
shall  be  managed  and  conducted  by  a  president,  a  steward,  and  a  committee  of  nine 
members."  "  That  an  annual  meeting  of  the  Society  shall  be  held  on  the  first  Monday 
in  April  in  each  *year,  at  tlie  house,"  &c. — *'  3.  At  the  first  annual  meeting  r-^^  -  . 
a  committee  consisting  of  nine  members  shall  be  balloted  for  out  of  the  1- 
whole  society,  in  the  manner  that  shares  are  drawn,  as  in  article  fifth,  any  five  of 
whom,"  &c.  (quorum  for  deciding  in  matters  of  arrangement  or  dispute  not  provldetl 
fur  in  the  articles,  subject  to  the  approval  or  alteration  of  a  general  meeting). — '*5.  A 
plot  of  freehold  land  will  be  purchased  by  the  Society  for  the  erecting  of  houses; 
which  ground,  when  purchased,  shall  be  built  upon  by  the  Society,  according  to  the 


(a)  Some  other  points  wore  reserTed,  which  were  not  pressed  in  argument 
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plan  and  eipecification  hereunto  annexed :  and  that  any  member  havin jr  more  than 
one  share  in  the  Society  shall  take  so  many  houses  in  numerical  order,  according  as 
the  same  are  numbered  upon  the  said  plan,  as  ho,  she,  or  they^ay  have  shares  in 
the  Society  next  adjoining  the  number  previously  drawn ;  and  that  any  member 
being  desirous  of  making  any  internal  alterations  different  from  the  plan  or  speci- 
fication shall  pay  such  extra  expense  to  the  contractor  or  contractors  of  the  build- 
ing :  and  that  no  member  be  allowed  to  make  any  external  alteration  whatever,  so 
long  as  this  Society  shall  exist.  The  officers  shall  proceed  to  the  drawing  of  the 
shares  by  causing  to  be  deposited  each  member's  name  in  a  bag,  and  drawing  there- 
out by  some  indifferent  person  the  names  of  the  whole  members.  And  it  is  herebj 
agreed  and  understood  that  the  person  whose  name  shall  be  first  drawn  shall  be  enti- 
tled to  the  lot  No.  1,  upon  the  said  plan,  and  so,  in  regular  succession,  until  the  whole 
of  his,  her,  or  their  shares,  viz.,  till  the  shares  of  the  whole  members,  be  drawn." — 
7.  Provisions  for  forfeiting  the  shares  of  members  not  making  up  the  monthly  pay- 
ments.— "8.  It  shall  not  be  in  the  power  of  any  subscriber  to  mortgage  his,  her,  or 
their  respective  lot  or  lots,  or  dwelling-house  or  dwelling-houses,  or  be  esteemed  to 
have  power  so  to  do,  until  the  final  conclusion  of  this  Society ;  but  that  the  payment 
of  rent,  from  time  to  time,  to  the  officers  for  the  time  betng  shall  be  deemed  such  a 
vesting  of  property  in  them,  so  as  to  prevent  any  security  given  being  valid :  nor 
shall  such  subscriber  or  subscribers  have  power  to  let  or  sell  such  lot  or  lots  or 
dwelling-house  or  dwelling-houses  until  security  shall  have  been  given  to  the  satisfac- 
tion of  the  president  for  the  time  being  for  the  whole  money  advanced.  And  the 
monthly  payments,  rents,  and  fines  shall  be  received  by  the  president  and  stewards, 
and  placed  to  the  funds  of  the  said  Society,  until  the  whole  subscriptions  be  com- 
pleted, and  the  whole  of  the  dwelling-houses  allotted  and  given  proper  possession  of 
to  each  and  every  subscriber  respectively.  And,  if  any  subscriber  shall  occupy  the 
house  that  is  allotted  for  him,  her,  or  them,  he,  she,  or  they  must  pay  the  rent  monthly 
to  the  president  and  steward,  at  each  monthly  meeting.  Any  subscriber  neglecting 
to  pay  his,  her,  or  their  monthly  rent  or  rents,  as  above  mentioned,  shall  be  subject 
to  the  same  rules  and  regulations  as  are  hereinbefore  mentioned  and  declared,  viz., 
shall  pay  the  like  forfeits''  as  in  case  of  non-payment  of  monthly  subscriptions ;  and 
the  president  may  also  enter  and  distrain. — "  9.  The  erection  or  erections  upon  the 
lot  or  lots  of  each  subscriber  shall,  during  the  continuance  of  ^tfais  Society, 
be  under  the  inspection  of  the  president  and  steward  for  the  time  being,  or 
a  competent  person  appointed  by  them  for  that  purpose ;  and  that  money  should  (a) 
be  issued  from  the  fund,  from  time  to  time,  as  a  majority  of  the  committee  shall 
think  proper  for  such  erection  or  erections." — 10.  Provision  for  transfer  of  shares. — 
12.  Provision  for  substituting  the  representative  of  any  subscriber  who  shall  die 
before  the  building  on  his  lot  be  completed  or  the  whole  of  his  subscription  paid. — 
"  15.  In  case  any  person,  being  a  member  of  this  Society,  after  having  drawn  his, 
her,  or  their  lot  or  lots,  his,  her,  or  their  house  being  built,  and  he,  she,  or  they  in 
possession  of  the  same  under  the  sanction  of  the  proper  officers  of  this  Society,  shall 
lock  up  his,  her,  or  their  door,  and  quit  the  neighbourhood  for  six  months,  and  neglect 
to  pay  or  refuse  to  remit  his,  her,  or  their  several  monthly  payments,  rents,  and 
foi'feitures  as  the  same  shall  become  due,  in  such  case  it  shall  and  may  be  lawful  for 
the  president  and  steward  for  the  time  being  to  take  possession  of  the  said  premises, 
without  being  liable  to  any  action  at  law  or  equity  being  commenced  against  them  : 
and  they  shall  be,  and  hereby  are,  empowered  to  let  or  sell  the  same  to  some  such 
other  person  or  persons  as  they  may  think  proper,  anything  heretofore  contained  to 
the  contrary  thereof  notwithstanding. — 16.  Each  subscriber,  his,  her,  or  their  execu- 
tors, administrators  or  assigns,  shall,  when  the  whole  of  the  erections  and  buildings, 
intended  by  the  members  of  this  Society  to  be  erected  and  built  upon  the  plan  here- 
tofore mentioned,  are  completed,  pay  for  their  own  conveyance  or  other  title  of  his, 

(«)  Sic. 
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lier,  or  their  respective  share  or  shares  out  of  his,  her,  or  their  own  money  not  con- 
cerned in  the  stock  or  fund  of  this  Society." — "  22.  All  and  every  of  tlie  subscribers, 
hi^  her,' or  their  heirs,  executors,  administrators,  or  assigns,  paying  their  respectiTe 
subscriptions,  fines,  rents,  and  arrears  as  above  mentioned,  and  agreeing  to  the  arti 
cles  herein  contained,  on  his,  her,  or  their  respective  part  or  parts  and  behalf  to  be 
performed  and  done,  shall,  at  the  end  and  determination  of  this  Society,  be  fully, 
clearly,  and  severally*  entitled  to  his,  her,  or  their  respective  share  or  shares,  and  the 
respective  conveyance  or  conveyances:  and  the  surplus  (if  any)  of  the  capital  stock 
or  fund  shall  be  divided  amongst  the  then  members  in  proportion  to  their  respective 
share  or  shares  therein. — ^23.  Every  member  shall,  for  each  share  besides  his  monthly 
contributions,  pay  into  the  Society  every  year  1/.  at  the  yearly  day,  or  by  dividends 
at  any  of  the  monthly  or  quarterly  nights,  so  as  to  make  up  the  aforesaid  pound  on 
or  before  the  annual  meeting.  Any  member  neglecting  to  pay  the  above  in  the 
manner  mentioned  at  the  annual  day  shall  pay  the  like  forfeits  and  be  subject  to  the 
same  rules  and  regulations,  as  for  non-payment  of  his,  her,  or  their  subscription- 
money." — "  26.  This  Society  shall  not  be  broken  up  while  there  are  six  members 
existing,  or  before  the  whole  of  the  erections  and  buildings,  intended  to  be  erected 
and  built  Upon  the  plan  or  specification  herein  mentioned,  shall  be  completed." 

*The  case  was  argaed  in  Easter  term,  1848.(a)  r*ii« 

Pashley  and  Frederick  Thompson^  in  support  of  the  order  of  *- 
sessions. — Hagh  Ellison  bad  a  settlement  in  Marsdeti  bj  estate.  On 
the  23d  November,  1839,  when  the  land  was  conveyed  to  him,  he  had 
paid  for  it,  by  instalments  of  different  kinds,  more  than  30/. ;  and  the 
settlement  of  Jane  Ellison,  by  residence  with  him,  unemancipated,  after 
that  date,  is  therefore  established.  The  rules  describe  only  a  state  of 
things  in  which  the  right  of  the  subscriber  to  the  land  \ras  incomplete 
until  the  arrival  of  the  time  contemplated  in  articles  16  and  22.  It  is 
not  material  whether  a  settlement  was  complete  before  the  conveyance. 
Under  stat.  13  &  14  C.  2,  c.  12,  s.  1,  H.  Ellison  would  have  been  irre- 
movable as  soon  as  he  had  a  right  to  the  land ;  and  then  forty  days' 
residence  would  have  given  a  settlement ;  Rex  v,  Staplegrove,  2  B.  & 
Aid.  527 ;  in  which  case  the  only  interest  which  the  pauper  had  was  a 
reversion  on  a  term  for  1000  years.  Then  stat.  9  G.  1,  c.  7,  s.  5,  makes 
it  necessary  to  the  settlement,  where  the  estate  has  been  acquired  by 
purchase,  that  the  consideration  should  have  amounted  to  30Z.  Here, 
at  the  time  of  the  conveyance,  more  than  that  sum  had  been  paid.  The 
attempt  on  the  other  side  will  probably  be  to  show  that  the  land  passed 
originally,  before  the  conveyance,  for  a  consideration  less  than  30i.,  and 
that  the  money  since  paid  is  like  money  laid  out  in  improving  property ; 
in  which  case,  undoubtedly,  no  settlement  would  be  created ;  Rex  p^- 
*v.  Dunchurch,  Burr.  S.  C.  553.(6)  But  the  consideration  is  not  '- 
strictly  confined  to  the  purchase-money:  thus,  where  the  purchase- 
money  of  a  copyhold  estate,  together  with  the  fine  and  fees,  amounted 
to  302.,  this  was  held  to  satisfy  the  statute ;  Paurs  Walden  v.  Kemp- 
ton,  Foley's  Laws  relating  to  the  Poor,  338  (4th  ed.)  And  in  fact  the 
hnd  here  did  not  pass  before  the  conveyance :  Hugh  Ellison  had  not 

(a)  TAaj  3d.    Before  Lord  DBNifAH,  0.  J.,  Patteson,  Wightman,  and  Erlb,  Jb. 
{b)  S.  C ,  as  Danohareh  r.  South  KUworth,  1  W.  Bl.  596. 
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even  an  equitable  right  to  call  for  a  conveyjince.  Further :  the  "whole 
land  in  this  case  was  purchased  by  the  club  for  more  than  801. ;  and 
the  statute  does  not,  in  terms,  require  that  the  purchase-money  should 
be  paid  by  the  person  having  the  settlement :  the  Court  will  read  the 
words  of  the  act  <<in  their  ordinary  and  usual  grammatical  sense,  unless 
that  mode  of  construction  leads  to  manifest  inconveftience,  or  is  repug- 
nant to  the  plain  intention  of  the  legislature ;  per  Parke,  B.,  in  Ed- 
monds V.  Lawley,  6  M.  &  W.  285,  289.t  Under  stat.  13  &  14  C.  2, 
c.  12,  s.  1,  it  has  been  held  that  the  words  «  person  or  persons  coming 
80  to  settle  as  aforesaid,  in  any  tenement  under  the  yearly  value  of 
lOi.,'*  are  not  satisfied  by  two  persons  jointly  hiring  a  tenement  for  16^. 
a  year,  and  occupying  it  jointly,  each  paying  a  moiety  ;  Rex  v.  Marden, 
Sayer's  Rep.  9.  But  there  the  statute  connects  the  value  with  the 
tenement;  and  neither  of  the  << persons''  had  a  tenement  of  more  than 
half  what  was  hired :  here  the  statute  does  not  connect  the  considera- 
tion with  the  '<  person  or  persons"  at  all,  but  simply  with  the  "  pur- 
chase." Neither,  again,  is  it  clear  that  this  case  comes  within  stat.  9 
6.  1,  c.  7,  s.  5,  at  all :  it  is  not  one  of  purchase,  in  the  proper  sense 
of  the  word.  ! 

^-  ^  ^-j       *R.  Hall  and  Pickering^  contrfi,. — At  some  time  or  other  there 

^  was  a  purchase:  if  the  father  has  purchased  for  less  than  30^., 
the  daughter  has  no  settlement;  Rex  v.  Salford,  Burr.  S.  C.  51 6. (a) 
Rex  v.  Staplegrove^  2  B.  &  Aid.  527,  was  a  case,  not  of  purchase,  but 
of  occupation  under  a  supposed  devolution  by  operation  of  law.  In 
Paul's  Walden  v.  Kempton,  Foley's  Laws  relating  to  the  Poor,  338 
(4th  ed.),  30Z.  was  actually  paid  to  the  vendor,  the  lord,  and  the  stew- 
ard ;  and  so  each  sum  made  part  of  the  consideration ;  and  this  is  the 
explanation  given  of  the  case  by  Bayley,  J.,  in  Rex  v.  Cottingham,  7 
B.  &  C.  603  (E.  C.  L.  R.  vol.  14),  where  it  waa  held  that  money  paid 
by  a  purchaser  to  his  own  attorney  for  the  surrender  formed  no  part  of 
the  consideration.  It  is  argued  that,  as  the  whole  land  cost  more  than 
30Z.,  every  subscriber,  however  small  his  interest,  gained  a  settlement : 
but  such  a  construction  of  the  statute  would  be  «  repugnant  to  the  plain 
intention  of  the  legislature,"  which  manifestly  intended  to  prevent  the 
acquisition  of  settlements  by  persons  purchasing  for  trifling  sums.  It 
is  true  that  Hugh  Ellison  did  not  acquire  the  legal  estate  till  after  he 
had  paid  more  than  30i.  But  the  question  is,  whether  he  had  not,  before 
that,  acquired  an  interest :  if  he  had,  he  purchased  at  the  time  of  such 
acquisition ;  and  then,  according  to  Rex  v,  Dunchurch,  Burr.  S.  C.  553, 
S.  C.  1  W.  Bl.  596,  the  subsequent  payments  are  unimportant  to  the 
settlement.  [Erle,  J. — Gould  he,  at  the  time  of  the  original  purchase, 
have  filed  a  bill  to  compel  conveyance  ?]  The  club  might  have  done  so 
►ifQT  ^^  P^^yi'^g  *off  ^^®  mortgage,  as  appears  from  the  language  of 

-*  BuLLBR,  J.,  in  Bex  v.  Lopen,  2  T.  R.  577,  though  Hugh  Ellison 

(a)  S.  C.  as  OTer-Norton  «.  Salford,  1  W.  Bl.  433,  455. 
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could  not  have  insisted  on  a  conveyance  to  himself  of  the  actual  por- 
tion :  but  he  had  an  equitable  interest  in  the  whole.  This  was  not  the 
less  so  for  the  property  being  mortgaged,  the  mortgagee  not  being  in 
possession ;  Rex  v.  Edington,  1  East,  288.  In  Rex  y.  St.  Michael's, 
Bath,  2  Doug.  630,  S.  C.  Cald.  110,  there  cited  and  distinguished,  the 
debts  exceeded  the  amount  of  the  mortgages  and  the  value  of'  the  pro- 
perty, and  the  mortgagor  had  been  out  of  possession,  but  had  regained 
possession  by  fraud.  In  cases  under  this  statute  it  is  immaterial  who 
paid  the  money ;  Rex  v.  Tedford,  Burr.  S.  C.  57.  No  new  right  was 
created  by  the  legal  conveyance.  The  agreement  between  the  club  and 
the  vendor  was  that  which  gave  each  subscriber  his  right ;  Baxter  v. 
Brown,  7  M.  &  G.  198  (E.  C.  L.  R.  vol.  49).  [Wightman,  J.— I  do  not 
see  who  the  mortgagor  was  here  :  the  person  to  whom  the  mortgage  was 
made  was  rather  in  the  position  of  a  trustee.  Erle,  J. — It  is  said  in 
Mr.  Arch  bo  Id's  Poor  Law,  (a)  that,  "  to  gain  a  settlement  by  a  purchase 
under  this  act,  the  party  must  have,  not  merely  an  equitable  right," 
"but  an  equitable  estate."]  In  Rex  v.  Catherington,  3  T.  R.  771,  it 
was  held  that,  where  a  mortgagee  permitted  a  mortgagor  to  reside,  not 
in  the  character  of  a  mortgagor,  but  for  a  particular  purpose,  the  mort- 
gagor gained  no  settlement  by  such  residence.  [Patteson,  J. — Is  there 
any  case  in  which  a  conveyance  from  a  trustee  to  the  cestui  que  trust 
has  *been  treated  as  a  transaction  between  vendor  and  vendee?]  r^^on 
None  such  has  been  found.  Cur*  adv.  vult       '- 

Lord  Dbnman,  C.  J.,  in  this  vacation  (July  11th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  the  question  was,  whether  Hugh  Ellison  gained  a  settle- 
ment by  purchase  of  an  estate  or  interest  in  land  of  which  the  purchase- 
money  bon&  fide  paid  was  30^. 

The  fee  simple  was  conveyed  to  him  in  1839,  at  which  time  he  had 
paid  81^. ;  and  the  conveyance  was  made  to  him  in  consideration  of 
that  money.  But  it  was  contended  that  he  had  in  1822  acquired  an 
equitable  estate  in  the  land  on  which  the  house  was  afterwards  built ; 
that  such  estate  was  acquired  for  less  than  302. ;  and  that,  if  the  value 
was  raised  to  the  requisite  amount  only  by  improvements  subsequent  to 
the  purchase  of  the  interest,  no  settlement  was  gained.  The  law  is 
clearly  so ;  Rex  v.  Dunchurch,  Burr.  S.  C.  661,  S.  C.  1  W.  Bl.  696. 
But  we  do  not  find  the  facts  to  bring  the  present  case  within  that  law. 

The  agreement  for  the  purchase  was  by  the  building  club  for  the  pur- 
poses thereof;  and  the  mortgage  was  by  the  same  club:  and,  although 
the  members  of  the  club  had  an  interest  in  the  land  while  the  buildings 
were  going  on,  yet  no  individual  member  had  a  clear  equitable  estate 
m  any  particular  portion  or  house  until  it  was  actually  conveyed.  In 
Rex  V.  Woolpit,  4  Dowl.  &  R.  456  .(E.  C.  L.  R.  vol.  16),  Bayley,  J., 
citing  Rex  r.  Geddington,  and  Rex  v.  Long  Bennington,  6  M.  &  S.  403, 

(a)  p.  569  (6th  ed.).     Citing  Rex  v.  GeddingtODy  2  B.  A  C.  129  (E.  C.  L.  R.  rol.  9). 
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♦1911  8^^^^^  ^^^^  ^^  equitable  right  is  *not  sufficient  to  confer  a  settle- 
"^  ment ;  it  must  be  an  equitable  estate  actually  vested.  Then,  it' 
the  equitable  interest  prior  to  the  conveyance  would  not  have  been  suffi- 
cient to  have  conferred  a  settlement  if  a  sufficient  price  had  been  paid, 
neither  was  it  sufficient  to  make  the  time  of  the  acquireibent  of  that 
interest  the  time  of  the  purchase,  so  as  to  make  the  subsequent  build- 
ings to  be  improvements  after  the  purchase. 

We  do  not  find  that  any  estate  was  vested  in  the  pauper's  father 
till  the  conveyance  of  the  fee ;  and  at  that  time  the  purchase^money 
paid  amounted  to  more  than  SOL ;  and  consequently  a  settlement  was 
gained. 

Therefore  the  order  of  sessions  is  confirmed. 

Order  confirmed. 


*122]   *The  ROCHDALE  Canal  Company  v.  KING  and  Others. 

• 

Stat  34  G.  3,  c.  78,  empowered  a  company  to  parohaflo  lands  for  making  and  maintaining  a 
navigable  canal,  and  contained  provisions  with  respect  to  the  conveyance  of  land,  and  its 
vesting  in  the  company  on  payment  of  the  price  assessed  by  compensation  juries.  It  was 
also  provided  by  the  same  act  (explained  by  staL  46  G.  3,  c.  xx.  s.  23)  that  manafnctorers 
within  a  certain  distance  of  the  canal  might,  after  notice  to  the  proprietors  of  the  canal,  lay 
down  pipes  to  supply  their  steam  engines  with  water  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  such  engines ;  and  that,  if  any  dispute  should  arise  with  any  person 
desirous  of  taking  water  for  the  above  purpose,  or  who  should  be  in  the  use  of  taking  the 
same,  such  dispute  should  bo  finally  determined  by  certain  commissioners. 

A  declaration  in  case  by  the  Company  stated  that  the  canal  had  been  made  and  maintained  by 
them  in  pursuance  of  the  act;  that  defendants,  having  steam  engines  within  the  prescribetl 
distance  of  the  canal,  had,  after  notice  to  the  Company,  laid  down  pipes  communicating  with 
the  canal,  and  thnt  defendants  had  used  the  water  drawn  o£f  by  such  pipes  for  other  purposes 
than  condensing  the  9team  of  their  engines. 

It  was  objected  in  arrest  of  jndgment,  and  afterwards  on  writ  of  error,  that  the  dcclanition  did 
not  show  any  conveyance  or  ownership  of  the  canal  or  water ;  nor  did  it  show  any  invasion 
of  a  private  right,  or  damage  to  such  a  right,  inasmuch  as  the  act  complained  of,  if  wrongful, 
was  clearly  prohibited  by  statute,  so  that  a  repetition  of  the  act  could  never  be  used  as  evi- 
dence that  it  was  rightful ;  also  that  the  remedy  was  by  indictment  as  for  the  violation  of  a 
statutory  provision ;  and,  further,  that  the  complaint  was  a  dispute  over  which  the  commis> 
sioners  under  the  act  had  exclusive  jurisdiction  :  Held  by  Exch.  Ch.,  affirming  the  judgment 
of  Q.  B.  : 

That  the  declaration  was  good ;  that  it  must  be  taken  that  the  Company  was  in  possession  of  the 
canal;  and  that,  without  averment  of  special  damage,  the  wrongful  act  appeared  to  be  a 
damage  to  the  Company's  right;  that  the  disputes  over  which  the  commissioners  had  jurisdic- 
tion were  disputes  with  persons,  either  about  to  use  or  in  the  actual  use  of  the  r^'tnl  water  for 
a  rightful  purpose,  as  to  the  mode  of  taking  such  water,  and  that  the  provision  tur  reference  to 
the  Commissioners  did  not  apply  to  a  mere  wrongful  act. 

Held  also,  per  Brlk,  J.,  that,  even  if  such  an  act  were  within  that  provision,  the  superior  courts 
had  concurrent  jurisdiction. 

Case.     The  declaration  stated  that,  after  the  passing  of  stat.  34  6. 
8,  c.  78,(a)  a  certain  canal  was  made  by  the  said  Company  in  pursuance 

(a)  "For  making  and  maintaining  a  navigable  canal  from  the  Calder  navigation,  at  or  near 
Sowerby  Bridge  Wharf,  in  the  parish  of  Halifax,"  Ac. ;  "to  join  the  canal  of  his  Grace  the  Duke 
of  Bridgewater,  in  the  parish  of  Manchester,"  Ac,  "and  also  certain  cuts  from  the  said  intended 
eanal." 

The  declaration  was  founded  on  the  113th  section,  which  is  as  follows : 
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of  and  ^according  to  the  powers  and  provisions  in  the  said  act  p^.  ^^ 
contained ;  and,  before  and  at  the  time  when,  &c.,  the  said  oanal  ^ 

**  And  whereas  steam  engines  are  become  of  great  use  in  Tarions  manafactnres  carried  on 
within  the  said  counties,  and  as  such  engines  consume  considerable  quantities  of  coal,  they  will, 
bj  the  rates  which  will  be  payable  for  such  coals,  tend  to  promote  the  interests  of  the  said  navi- 
gation, bat  the  said  engines  can  only  be  made  use  of  where  cold  water  can  be  obtained  to  con- 
dense the  steam,  on  which  account,  as  well  as  for  the  better  supply  of  the  same  with  coals,  it 
would  be  eouTenient  to  erect  such  steam  engines  as  near  as  may  be  to  the  said  navigation ;  be 
it  therefore  further  enaoted,  that  it  shall  be  lawful  for  the  owners  of  any  lands  within  the  distance 
of  twenty  yards  from  the  said  canal  and  cuts,  or  any  of  them,  to  make  a  communication  between 
the  water  therein,  and  any  steam  engine  or  engines,  by  means  of  one  or  more  metal  pipe  or  pipes 
of  sufficient  strengtii  or  thickness,  and  so  constructed  as  to  prevent  any  leakage  or  waste  of  water, 
and  to  draw  from  the  said  canal  and  cuts,  or  any  of  them,  such  quantities  of  water  as  shall  be 
sufficient  to  supply  the  said  engine  or  engines  with  cold  water,  for  the  sole  purpose'of  condensing 
the  steam  used  for  working  any  such  engines  as  aforesaid :  Provided  always,  that  the  proprietor 
of  every  such  engine  shall  return  to  the  said  canal  and  cuts,  or  some  of  them,  in  every  day  on 
which  he  shall  use  suoh  engine,  a  quantity  of  water  on  the  same  level  on  which  it  shall  be  taken, 
equal  to  the  quantity  so  taken  in  every  suoh  day  from  the  said  canal  and  cuts,  or  any  of  them 
(the  inevitable  waste  thereof  by  condensing  such  steam  only  excepted),  so  that  no  obstruction 
shaU  arise  therefrom  to  the  said  navigation :  provided  also,  that  such  water  so  taken  shall  be 
applied  to  the  working  of  the  said  engine,  and  to  no  other  use  or  purpose,  and  that  every  person 
laying  any  such  pipe  into  the  said  oanal,  or  either  of  the  said  outs  for  such  purpose,  shall,  and 
is  hereby  required  to  make  good  the  bank  thereof,  and  to  repair,  at  his  own  proper  costs  and 
clwrges,  all  such  other  damages  as  may  arise  from  the  laying  in  of  such  pipe,  in  such  manner. 
and  At  such  times  as  shall  cause  as  little  let,  hindrance,  or  molestation,  as  may  be,  to  the  said 
navigation,  or  to  the  persons  using  the  same :  provided  nevertheless,  that  no  person  shall  take 
any  water  from  the  said  canal  or  cuts,  or  any  of  them,  for  the  use  of  any  such  engine,  without 
giving  one  month's  previous  notice  in  writing  of  such  his  intention  to  the  committee  of  the  said 
company  of  proprietors,  in  order  that  Uie  said  committee  may  appoint  a  person  or  persons  to 
inspect  into  the  premises  on  their  behalf,  and  to  take  care  that  the  said  pipe  is  of  a  proper 
strength  and  thickness,  and  be  laid  into  the  bank  in  a  proper  manner,  according  to  the  intent 
and  meaning  of  this  act;  and  if  any  dispute  shall  arise  between  the  said  company  of  proprietors, 
or  the  said  committee,  and  any  person  who  shall  be  desirous  of  taking  water  out  of  the  said 
canal  or  cuts,  or  any  of  them,  for  the  purposes  of  any  such  engine,  or  who  shall  be  in  the  use  of 
taking  the  same  therefrom,  such  dispute  shall  be  finally  settled  and  determined  by  the  said 


commissioners." 


Section  1  incorporated  the  proprietors  for  the  purposes  of  the  act  by  the  name  of  "The  Com- 
pany of  Proprietors  of  the  Rochdale  Canal,"  with  power  to  purchase  lands,  Ac,  for  making  the 
said  canal,  Ac.  By  section  8  Select  Commissioners  were  appointed  to  determine  at  what  places 
and  in  what  manner  gauges  should  be  constructed  for  the  purpose  of  regulating  the  taking  of 
snrplus  water  from  certain  brooks;  and  by  section  24  commissioners  were  appointed  "for  settling, 
determining,  and  adjusting,  all  questions,  matters,  and  differences,  which  shall  or  may  arise 
hetween  the  said  company  of  proprietors  and  the  several  proprietors  of,  and  persons  interested 
in  any  lands  6r  other  hereditaments,  that  shall  or  may  be  taken,  used,  affected,  or  prejudiced  by 
the  execution  of  any  of  tiie  powers  hereby  granted,  and  for  other  the  purposes  in  this  act  men- 
tioned, except  such  as  are  hereby  directed  to  be  done  by  the  said  select  commissioners  afore- 
said." 

By  section  22,  bodies  politic,  Ac,  trustees,  Ac,  and  persons  under  disability,  were  empowered 
to  convey  land  to  the  company. 

By  section  29,  the  commissioners  mentioned  in  the  24th  section  were  anthorised  to  determine 
the  sums  to  be  paid  by  the  company  for  the  purchase  of  land  for  the  canal,  Ac,  and  as  a-reoompense 
for  damages  sustained  by  the  supplying  the  canal  with  water;  and,  in  case  of  dissatisfaetion 
with  their  determination,  juries  were  to  be  summoned  to  assess  such  sums;  and  by  section  86 
the  determination  of  the  commissioners,  if  acquiesced  in,  and  the  verdicts  of  juries,  were  to  be 
kept  as  records;  and,  on  payment  or  tender  of  the  purchase-money  for  lands,  such  lands  were 
Co  vest  in  the  company  in  fee  simple.  Section  96  empowered  the  company  to  take  tolls  on  goods 
eonveyed  along  the  canaL 

By  sect  23  of  stat.  46  0.  S,  c  zz.  (local  and  personal,  public),  "for  enabling  the  Company 
of  Propiieton  of  the  Boohdale  Canal  more  effeetaally  to  provide  for  the  discharge  of  their  debts ; 
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*19A'\  ^^'  ^^^  ^^^^^  ^^'  ^  n^^^^g^^l^  canal,  maintained  by  *the  said  Com- 
•^  pany  for  the  purposes  in  the  said  act  specified.  That  defendants 
were,  and  still  are,  the  owners,  and  possessed,  of  certain  lands  within 
♦iof;i  ^^®  distance  of  *twenty  yards  from  the  canal,  and  of  a  certain 
-*  cotton  mill  and  divers,  &c.,  steam  engines,  then  being  on  the 
said  lands,  the  said  engines  being  erected  and  used  by  defendants  for 
the  purpose  of  working  the  said  mill.  That  defendants,  to  wit,  on  1st 
January,  1844,  gave  notice  to  the  Company  that  they  intended  to  make 
a  communication  between  the  water  of  the  canal  and  the  said  steam 
engines,  according  to  the  provisions  of  the  act,  in  order  to  draw  from 
the  canal  such  quantities  of  water  as  should  be  sufficient  to  supply  the 
said  engines  with  cold  water  for  the  purpose  of  condensing  the  steam 
used  for  working  the  said  engines.  That,  in  pursuance  of  the  said 
notice,  to  wit,  on,  &c.,  divers  metal  pipes  were  laid  down  by  defendants 
♦19R'1  ^^^^^^^  ^^^  canal  '*'and  the  said  steam  engines,  for  the  purpose 
-*  of  making,  and  so  as  to  make,  the  said  communication  according 
to  the  provisions  of  the  said  act.  That,  although  afterwards,  to  wit, 
on,  &c.,  divers  large  quantities  of  water  were  drawn  off  from  the  canal, 
through  and  by  means  of  the  said  pipes,  which  water  defendants  ought 
to  have  used  for  the  sole  purpose  of  condensing  the  steam  used  for  the 
working  the  said  engines,  nevertheless  defendants  wrongfully  and  inju- 
riously deceived  and  defrauded  the  plaintiffs  in  this,  to  wit,  that  defend- 
ants, after  the  said  quantities  of  water  had  been  so  drawn  off*  from  the 
canal,  wrongfully  and  injuriously  used  and  applied  the  same  for  other 
and  different  purposes  and  uses  than  the  condensing  the  steam  used  for 
working  the  said  engines,  to  wit,  for  the  purposes  and  uses  of  supplying 
the  boilers  of  the  said  engines  with  water,  and  of  generating  steam  for 

and  to  amend  the  several  acts  passed  for  making/'  Ac,  "the  said  canal/'  it  was  enacted  as  fol 
lows: 

"And  whereas  the  power  of  taking  water  for  the  condensing  of  steam  in  the  engines,  near  to 
the  said  canal  and  cuts,  granted  by  the  said  recited  act  made  in  the  thirty-fourth  year  of  the 
reign  of  His  present  Majesty,  may  be  abused,  and  it  is  expedient  that  the  provision  relating 
thereto  should  be  explained  and  amended ;  be  it  therefore  farther  enacted  that,  from  and  siler 
the  passing  of  this  act,  it  shaU  be  lawful  for  any  agent  or  servant,  or  agents  or  servants 
appointed  by  the  committee  of  the  said  company  for  that  purpose  (on  making  information  in 
writing  on  oath,  to  be  administered  by  any  justice  of  the  peace  residing  in  the  neighbourhood 
of  the  place  where  such  water  shall  be  taken,  that  such  agent  or  servant,  or  agents  or  servants, 
suspects  or  believes  or  suspect  or  believe  that  such  power  is  abused ;  and  on  depositing  in  tha 
hands  of  such  justice  the  sum  of  20^  for  the  purposes  hereinafter  mentioned,  and  delivering  to 
the  person  or  persons  using  such  water  a  copy  of  such  information)  at  all  seasonable  times  to 
enter  into  any  building  containing  such  steam  engine,  for  the  porposo  of  examining  any  pipe 
used  for  the  conveying  of  such  water,  and  ascertaining  the  use  made  of  such  water,  and  that 
the  same  is  not  applied  to  any  other  purpose  than  that  of  condensing  the  steam  of  any  such 
engine ;  and  in  ease  it  shall  appear  that  such  water  is  applied  to  no  other  purpose  than  that  of 
condensing  steam,  then  such  justice  shall,  by  and  oat  of  the  said  sum  of  20^,  pay  unto  the  owner 
or  owners,  or  occupier  or  occupiers,  of  such  steam  engine,  all  such  costs,  charges,  and  (Expenses 
as  he  or  they  shall  have  sustained  or  been  put  unto  in  laying  open  and  showing  such  pipe  or 
pipes,  and  in  covering  the  same,  and  restoring  the  works  connected  therewith  to  their  former 
state,  or  in  any  manner  relating  to  such  view,  and  pay  the  residue  of  such  moneys,  or  (in  case 
it  shall  appear  that  such  water  is  applied  to  any  other  purpose  than  that  of  condensing  steam) 
the  whole  of  such  moneys  to  the  said  company  of  proprietors :"  Ac 
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working  the  said  engines,  and  for  heating  the  said  mill,  and  for  the 
purpose  of  cleansing  the  said  boilers,  and  divers  other  purposes,  contrary 
to  the  provisions  of  the  said  act.  Second  breach  :  that  defendants  fur- 
ther wrongfully  and  injuriously  deceived  and  defrauded  plaintiffs  in  this, 
to  wit,  that  defendants,  on,  Ac,  wrongfully  and  injuriously,  by  means 
of  the  said  pipes,  drew  from  the  canal  more  quantities  of  water  than 
sufficient  to  supply  the  said  engines  with  cold  water  for  the  sole  pur- 
pose of  condensing  the  steam  used  for  working  such  engines,  contrary 
to  the  provisions  of  the  same  statutes.  Third  breach :  that  although 
defendants  did,  on  each  of  the  days  and  times  aforesaid,  draw  from 
the/canal,  through  and  by  means  of  the  said  pipes,  divers  other  large 
quantities  of  water,  to  wit,  &c.,  on  each  of  the  said  days,  for  the  pur- 
pose of  working  the  said  engines,  and  then  applied  the  same  to  r^^an 
the  said  ^purpose,  and  did,  on  each  of  the  said  days,  use  the  said  ^ 
engines,  nevertheless  defendants  deceived  and  defrauded  plaintiffs  in 
this,  to  wit,  that  defendants  did  not,  on  each  of  the  said  days  on  which 
they  so  used  the  said  engines  as  aforesaid,  or  on  any  of  them,  return 
to  the  canal  a  quantity  of  water  equal  to  the  quantity  so  taken  on  each 
of  the  said  days  from  the  canal,  inevitable  waste  thereof  by  condensing 
steam  only  excepted;  but,  on  the  contrary  thereof,  defendants,  wrong- 
fully and  injuriously  contriving  to  injure  plaintiffs,  did,  on  each  of  the 
said  days,  wrongfully  return  to  the  canal  a  much  less  quantity  of  water 
than  the  quantity  so  taken,  &c. ;  whereby  the  navigation  of  the  said 
canal  has  been  and  still  is  greatly  impeded  and  obstructed. (a) 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  Liverpool  Summer  assizes,  1848, 
it  appeared  that  the  canal  had  been  made  and  maintained  in  pursuance  of 
the  act,  and  that  water  had  been  supplied  to  the  canal  by  the  Company 
at  a  great  expense.  The  defendants  were  mill-owners  on  the  banks  of 
the  canal,  who  had  erected  steam-engines  for  the  purposes  of  their  busi- 
ness, and  had  laid  down  pipes  for  the  purpose  of  drawing  water  from 
the  canal.  The  jury  found  that  the  defendants  had  used  the  water  so 
drawn,  and  for  other  purposes  than  for  the  condensation  of  the  steam  in 
their  steam-engines,  but  that  they  had  not  thereby  obstructed  the 
navigation.  Verdict  for  plaintiffs,  damages  1«. ;  leave  being  given  to 
defendant  to  move  for  a  nonsuit,  on  the  ground  that  the  action  was 
not  maintainable  without  proof  of  damage. 

Martin^  in  last  Michaelmas  term,  obtained  a  rule  nisi  ^accord-  ^^^  ^^ 
ingly,  citing  Williams  v.  Morland,  2  B.  &  C.  910  (E.  C.  L.  R.  ^ 
vol.  9).  He  also  obtained  a  rule  nisi  to  arrest  the  judgment,  because 
the  declaration  did  not  show  that  the  Company  had  any  property  in, 
or  possession  of,  the  canal,  and  that  the  defendants  had  infringed  any 
private  right ;  or  that  any  private  damage  had  been  sustained ;  or  that 
the  acts  complained  of  were  wrongful ;  and  also  on  the  ground  that  the 
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Commissioners  named  in  stat.  84  G.  3,  c.  78,  sect.  24,(a)  had  excInsiTe 
jurisdiction  over  the  matter  in  dispute  under  sect.  113.  In  this  vaca- 
tion (June  20th  and  23d), 

Knowlegy  TomlinBon,  and  Cowling  showed  cause. — The  113th  section 
does  not  oust  the  jurisdiction  of  this  Court ;  there  are  no  express  or 
negative  words  on  the  subject ;  the  Courts  therefore,  has  concurrent 
jurisdiction.  The  decisions  in  Crisp  v.  Bunbury,  8  Bing.  3d4  (E.  C. 
L.  B.  vol.  21),  and  Rex  v.  Mildenhall  Savings  Bank,  6  A.  &  E.  952  (£. 
G.  L.  B.  voL  33),.  which  may  be  cited,  proceeded  on  the  special  prin* 
ciple  that  it  was  of  great  importance  to  protect  the  depositors  in  Savings 
Banks  against  the  delay  and  costliness  of  litigation  in  the  superior 
courts.  Even  if  it  be  conceded  that  sect.  113  does  give  the  Commis- 
sioners exclusive  jurisdiction  over  the  disputes  therein  mentioned,  the 
present  is  not  such  a  dispute ;  for  the  company  complain  of  acts  merely 
wrongful ;  and  the  section  relates  to  disputes  respecting  the  mode  of 

*1QQ1  ^^°^™^Q^^^^i°8  ^^^^  ^^^  ^canal  for  the  purpose  of  using  the 
-*  water  rightfully.  Besides,  the  objection  is  not  open;  for  the 
defendants  have  not  pleaded  specially  that  a  dispute  has  arisen  under 
the  act.  Secondly,  the  wrongful  act  necessarily  implies  damage ;  for 
it  is  a  damage  to  the  right ;  and,  according  to  stat.  46  G.  3,  c.  xx.  s.  23, 
the  use  of  the  canal  water  for  any  other  purpose  than  that  of  condensing 
the  steam  of  steam-engines  is  clearly  wrongful. 

Atherton  and  Spink$y  contrii. — A  special  plea  was  unnecessary  to 
inform  the  Court  of  a  public  statute  by  which  its  jurisdiction  is  excluded. 
The  dispute  which  is  the  subject  of  this  declaration  is  one  of  those  men- 
tioned in  sect.  113,  which  are  not  only  disputes  with  persons  desirous  of 
taking  water,  but  also  with  persons  <<  in  the  use  of  taking  the  same." 
The  argument  from  convenience  is  as  strong  in  the  present  case  as  in 
the  Savings  Bank  cases ;  for  actions  must  be  brought  as  often  as  the 
statute  is  infringed  by  the  mill-owner,  and  will  produce  no  permanent 
result ;  whereas  the  Commissioners  may  prescribe  the  means  of  prevent- 
ing abuses  altogether.  Generally  an  action  will  not  lie  where  another 
specific  remedy  is  given  by  statute ;  Underbill  v,  Ellicombe,  M'Clel.  k 
Younge,  450,t  Stevens  v.  Jeacocke,  11  Q.  B.  731  (E.  C.  L.  R.  vol.  68). 

Secondly,  the  declaration  does  not  show  any  property  or  possession 
to  enable  the  Company  to  maintain  the  action.  The  complaint,  there- 
fore, is  merely  of  the  breach  of  a  statutory  provision,  which  can  give  no 
one  a  right  of  action.  The  Company  could  have  no  property  in  the 
canal  under  their  act  without  a  conveyance;  Doe  dem.  Robins  v.  War- 
wick Canal  Company,  2  New.  Ca.  483 ;  even  though  the  act  states  that 

(a)  fio  also  obtained  a  rule  nisi  for  a  renlre  de  doto,  on  the  ground  that  the  third  breaoh  waa 
bad,  ae  it  negatired  the  proper  return  of  water  to  the  "canal"  only,  whereas  the  113th  seotion 
used  the  words  ''canal  and  outs,"  and  that  the  general  Terdict,  therefore,  on  all  the  breaehea, 
could- not  stand.  It  waa  subsequently  arranged  that  the  rerdiet  as  to  this  breach  should  be 
entered  for  the  defendants. 
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purchased  lands  are  *to  vest  in  the  Company  on  payment ;  Earl  p^^^qA 
of  Harborough  v,  Shardlow,  7  M.  &  W.  87  :t  nor,  indeed,  was  it  *- 
necessarily  to  be  presumed  that  any  purchase  had  been  made ;  HoUis  v. 
Goldfinch,  1  B.  4;  C.  205  (E.  C.  L.  R.  vol.  8).(a)  The  water  itself,  if 
flowing  water,  would  be  publici  juris ;  and  the  113th  section  in  itself 
affords  no  implication  of  ti^e  Company's,  ownership  of  the  water.  No 
private  right  having  been  infringed,  no  action  lies,  and  the  remedy  is 
by  criminal  prosecution  for  a  breach  of  public  duty ;  Chichester  v.  Leth- 
bridge,  Willes,  71,  and  note  (a)  p.  74,  and  authorities  cited  in  the  note 
to  the  report  of  that  case ;  Pryce  v.  Belcher,  4  Com.  B.  866  (E.  C.  L. 
R.  vol.  56). 

Again,  no  private  damage  is  shown  ;  and  without  that  the  infraction 
of  even  a  private  right  gives  no  cause  of  action.  The  conversion  of  the  i- 
water  is  not  the  act  complained  of;  nor  is  it  shown  that  such  conver- 
sion was  any  damage  to  the  Company.  It  is  said  that,  <<  wherever  any 
act  injures  another's  right,  and  would  be  evidence  in  future  in  favour 
of  the  wrongdoer,  an  action  may  be  maintained  for  an  invasion  of  the 
right  without  proof  of  any  specific  injury ;"  note  (2)  to  Mellor  v.  Spate- 
man,  1  Wms.  Saund.  346  b  (6th  edit.)  But  this  test  is  in  favour  of  the 
defendants ;  for,  if  the  act  complained  of  is  expressly  prohibited  by 
statute,  no  repetition  of  it  could  ever  afford  a  presumption  of  its  legality. 
Again,  no  right  can  be  established  by  acts  done  secretly ;  Partridge  v, 
Scott,  3  M.  &  W.  220.t 

They  also  contended  that  the  language  of  the  113th  section  did  not 
distinctly  prohibit  the  acts  complained  of,  and  that,  if  its  language  were 
ambiguous,  it  should  be  construed  against  the  Company. 

Lastly,  the  first  breach  does  not  allege  that  the  ""defendants  r^^g^ 
either  drew  the  water  from  the  canal,  or  knew  that  it  was  so  '- 
drawn.     The  second  breach  does  allege  that  they  drew  the  water,  and, 
as  contended  by  the  Company,  for  an  illegal  purpose ;  and  this  is  the 
sabject  of  trespass  and  not  case. 

They  further  contended  that  the  defendants  were  entitled  to  a  non<^ 
Buit,  as  no  evidence  was  given  of  any  damage.  And  that  the  acts  com- 
plained of  were  not  wrongful  unless  they  obstructed  the  navigation, 
which  had  been  negatived ;  and  also  that  sect.  113  authorized  the  use 
of  the  water  for  the  <«  working"  of  steam-engines  generally ;  and  they 
referred  to  the  second  proviso,  requiring  notice  to  be  given  by  any 
person  about  to  take  water  <<  for  the  use  of  any  such  engine,"  in  support 
of  this  construction. 

Lord  Denhan,  C.  J. — At  an  early  stage  of  the  argument  I  regretted 
that  we  had  granted  this  rule ;  for  I  have  no  doubt  that  the  action  lies. 
I  will  not  inquire  whether  a  special  plea  was  necessary  to  raise  the 
question  whether  our  jurisdiction  is  ousted  by  the  113th  section  of  stat. 
34  Geo.  3,  c.  78,  with  respect  to  the  disputes  therein  mentioned ;  for  I 

(a)  See  Doe  dem.  Th«  Queen  e.  Archbishop  of  Tork,  ante,  p.  81. 

i2 
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think  it  clear  that  the  section  refers  to  disputes  respecting  the  mode  of 
exercising  rights  as  there  given,  and  not  to  disputes  respecting  Throng- 
ful  acts.  I  am  also  clearly  of  opinion  that  the  declaration  is  good.  The 
Company  is  invested  hy  the  legislature  with  certain  rights,  and  may 
maintain  an  action  for  an  invasion  of  them.  The  use  of  the  canal  water, 
by  the  mill-owner,  for  any  other  purpose  than  the  condensation  of  the 
steam  in  his  steam-engines,  is  distinctly  treated  as  an  abuse  by  stat.  46 
Geo.  3,  c.  XX.  s.  23,  and  is,  consequently,  an  invasion  of  the  Company's 
^^  09-1  rights.  It  is  said  that  the  ^particular  invasion  complained  of  has 
'^^  produced  no  damage  in  fact.  But  some  damage  must  result  in 
such  a  case ;  and  I  cannot  acquiesce  in  the  argument  that,  if  the  act  is 
clearly  wrong,  the  repetition  of  it,  for  whatever  length  of  time,  can  have 
%no  tendency  to  prejudice  the  right  invaded. 

Patteson,  J. — I  am  of  the  same  opinion.  The  only  diflRculty  I  felt 
during  the  argument  was,  that  the  declaration  is  specifically  framed  on 
the  113th  section  of  the  Company *s  act,  instead  of  alleging  generally 
that  the  Company  were  possessed  of  the  land  and  water  of  the  canal, 
and  that  their  right  in  the  property  was  infringed.  Upon  this  it  has 
been  argued  that  the  declaration  discloses  a  breach  of  a  mere  public 
duty,  and  that,  therefore,  this  action  is  not  maintainable.  I  think,  how- 
ever, that  the  objection  cannot  be  sustained.  The  act  allows  the  owners 
of  land  adjacent  to  the  canal  to  use  its  water  for  certain  specified  pur- 
poses, and  for  those  only.  The  declaration  alleges  that  the  canal  was 
made  in  pursuance  of  the  act,  and  that  the  defendants  had  laid  down 
piples,  lawfully,  to  communicate  with  the  canal,  and  ostensibly,  there- 
fore, in  order  to  exercise  the  right  of  using  the  water  for  the  purpose 
allowed  by  the  act ;  and  that,  nevertheless,  they  used  the  water  for  a 
different  purpose  after  it  was  drawn  off,  and  also  drew  off  more  water 
than  was  sufiicient  for  that  purpose.  Upon  this  it  has  been  argued  that 
the  action  will  not  lie,  and  that  the  remedy  is  either  by  indictment  as 
for  a  public  wrong,  or  by  reference  to  the  Commissioners,  to  whom 
jurisdiction  over  such  disputes  is  given  exclusively.  Now,  if  the  113th 
section  ousts  the  jurisdiction  of  the  superior  Courts  hs  to  all  matters  to 
which  the  section  applies,  which  I  do  not  concede,  I  am  still  of  opinion 
*iQo-|  ^^**  *^^  applies  onlyto  disputes  with  persons  lawfully  exercising 
■^  the  statutory  right,  and  that  it  does  not  apply  to  disputes  with 
mere  wrongdoers,  who  are,  as  it  were,  entire  strangers.  It  is  said  that 
there  is  nothing  in  the  declaration  to  show  that  the  Company  had  any 
ownership  or  possession  of  the  canal,  and  that  it  appears  merely  that 
they  were  empowered  to  purchase  land  and  to  make  the  canal,  and  that 
they  had  made  the  canal  in  pursuance  of  the  statute.  Now,  considering 
that  the  statute  passed  more  than  fifty  years  ago,  and  that  it  contains 
provisions  to  authorize  the  purchase  of  land  and  conveyance  of  it  to  the 
Company,  and  also  the  vesting  of  land  in  the  Company  on  payment  of 
the  purchase-money,  it  appears  rather  absurd  to  suppose  that  they  were 
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not  really  proprietors  of  the  canal.  The  only  question  is,  whether  the 
omission  to  aver  that  they  were  each  proprietors  makes  this  declara- 
tion bad  in  arrest  of  judgment.  I  think  it  docs  not.  There  is  an  aver- 
ment that  the  canal  has  been  made  and  maintained  by  the  Company  in 
pursuance  of  a  statute  containing  the  above-mentigned  provisions,  and 
ako  that  the  defendants  gave  notice  to  the  Company  of  their  intention 
to  lay  down  pipes  to  communicate  with  the  canal  in  compliance  with  the 
provisions  that  notice  of  such  intention  must  be  given  to  the  proprietors 
of  the  canal.  I  think  also  that  the  declaration  is  good,  although  no 
particular  damage  is  averred. 

GoLERiDOE,  J. — I  am  of  the  same  opinion.     First ;  is  the  right  of 
action,  if  any,  taken  away  by  the  113th  section  ?    That  section  gives 
rights,  and  prescribes  the  manner  of  exercising  them,  and  of  communi- 
cating with  the  canal,  which  is  necessarily  left  somewhat  at  large;  and 
it  then  enacts  that,  if  any  dispute  shall  arise  between  *the  Com-  ^^^  ^ . 
pany  and  persons  either  desirous  of  exercising  or  actually  exer-  *- 
cising  rights,  such  dispute  shall  be  determined  by  the  commissioners. 
I  think  that  a  dispute  with  a  mere  wrongdoer  is  not  within  the  section, 
and  that  our  jurisdiction  is  not  thereby  excluded.     Secondly,  does  the 
declaration  disclose  any  right  of  action  ?     If  this  were  a  case  between 
individuals  there  can  be  no  doubt  that  the  action  would  lie.     But  it  is 
said  that  in  the  actual  case  there  is  no  private  wrong  or  private  damage. 
I  think  we  must  take  it,  after  the  lapse  of  more  than  fifty  years  since 
the  passing  of  the  act  which  allowed  the  Company  to  purchase  land  and 
to  make  the  canal,  when  also  we  find  that  they  have  made  aud  main- 
tained the  canal  in  pursuance  of  the  act,  that  the  Company  are  to  a 
certain  extent  proprietors  of  the  canal  and  its  banks,  and,  for  certain 
purposes,  of  the  water  also.     The  defendants,  on  the  other  hand,  have 
by  the  same  statute  the  right  of  using  the  canal  water  «  for  the  sole 
purpose  of  condensing  the  steam  used  for  working"  their  steam-engines. 
The  charge  is  that  they  have  used  the  water  for  other  purposes.     It  is 
said  that  the  section  authorized  them  to  use  the  water  for  the  purpose 
of  <<  working"  their  steam-engines  generally ;  and  the  second  proviso  is 
relied  upon  in  support  of  this  construction.    According  to  this  argument 
the  proviso,  which  was  meant  to  restrict  the  substantive  enactment, 
would  have  the  effect  of  enlarging  it.     I  think  the  enactment  and  pro- 
viso are  quite  consistent,  and  that  the  effect  of  both  is  to  limit  the  use 
of  the  water  as  contended  for  by  the  company ;  and,  if  any  doubt  could 
be  entertained,  the  matter  is,  at  all  events,  cleared  up  by  the  23d  sec- 
tion of  the  later  statute.     The  water,  then,  having  been  used  by  the 
defendants  for  illegal  purposes,  the  general   principle  applies,  that, 
although  *no  appreciable  damage  may  be  sustained,  in  the  par-  p^ciqr 
ticnlar  instance,  by  the  wrongful  act,  yet,  as  the  repetition  of  ^ 
such  an  act  might  be  made  the  foundation  of  claiming  a  right  to  do  the 
act  hereafter,  a  damage  in  law  has  already  been  sustained,  in  respect  of 
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which  an  action  is  maintainable.(a)  I  cannot  distinguish  the  present 
case  from  the  wrongful  use  of  a  way ;  in  either  case  the  wrong  tends 
to  the  establishment  of  an  adverse  right,  and  is  thus  a  damage  to  the 
right. 

Erle,  J. — I  think,  for  the  reasons  already  given,  that  the  subject  of 
this  action  is  not  a  dispute  within  the  113th  section ;  and  I  also  think, 
that,  if  it  be  so,  we  have  concurrent  jurisdiction.  Then,  as  to  the 
objection  that  the  declaration  shows  no  right  of  action,  I  am  of  opinion 
that  the  declaration  discloses  an  invasion  of  a  common  law  right ;  and 
that  the  parties  are  in  the  same  position  as  if  the  declaration  had  com- 
plained of  the  diversion  of  a  watercourse,  and  the  defendants  had 
pleaded  that  they  diverted  the  stream  for  the  purposes  allowed  by  the 
statute,  and  the  plaintiffs  had  new  assigned  that  the  defendants  had 
diverted  for  other  different  purposes.  Such  a  company  has  all  the 
rights  and  remedies  which  an  individual  owner  of  private  property  has, 
unless  the  statute  contains  some  provision  to  take  them  away.  Then 
the  question  is,  could  an  individual  owner  of  property  sue  under  the 
circumstances  ?  I  am  clearly  of  opinion  that  he  could.  It  is  said  that 
the  Company  could  have  no  property  in  the  water :  perhaps  not  in  the 
identical  passing  atoms ;  but  they  had  in  the  flow,  the  flumen  aquse. 

Rule  discharged.(() 

(a)  See  Wood  v.  Waud,  3  Exeb.  748,  77S,  3.t 

(b)  Reported  by  H.  Davison,  Esq. 


*136]      *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

KING  and  Another(a)  v.  The  ROCHDALE  Company. 

IJune  18,  1851.] 

For  margioAl  note  see  antd,  p.  122. 

Judgment  having  been  entered  up  in  the  preceding  case  (as  to  the 
first  and  second  breaches  only),(6)  error  was  brought  on  the  judgment. 
It  was  assigned  for  error  (in  ^dition  to  the  common  assignment)  that 
the  declaration  was  not  sufficient  for  the  Company  to  maintain  the 
action ;  and  that  the  matters  in  the  declaration  mentioned  ought  to  have 
been  referred  to  and  determined  by  the  commissioners  mentioned  in 
Stat.  34  G.  8,  c.  78,  s.  113.     Joinder. 

Oramptonj  for  the  plaintiffs  in  error,(c)  contended,  principally,  that 

(a)  The  two  sarviring  defendants  in  the  action. 
(h)  See  ante,  note  (a),  p.  128. 

(e)  The  writ  of  error  was  argued  before  Mjulk,  Cresswxll,  and  Talfourd,  Jt.,  and  Parks, 
Aldrrson,  and  Martin,  Bs. 
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the  use  of  the  water,  as  alleged  in  the  declaration,  was  not  prohibited 
by  the  Company's  statutes.  He  also  cited  Dobson  v.  Blackmore,  9  Q. 
B.  991  (E.  C.  'L.  R.  vol.  58),  to  show  that  the  declaration  was  bad  for 
want  of  an  averment  of  damage ;  and  Oomyns's  Digest,  Action  upon  the 
Case  (B  6),  to  show  that  the  form  of  action  should  have  been  tros- 
pas8.(a)  In  other  respects  the  argument  was,  in  substance,  the  same  as 
in  the  Oourt  below. 

*  Cowling  J  contri,  was  stopped  by  the  Court:  and  Orompton  r-i^^nfr 
was  heard  in  reply.  ^ 

Parke,  B.,  delivered  the  opinion  of  the  Court  that  the  judgment 
niiist  be  affirmed.  He  stated  that  the  declaration,  which  averred  that 
the  Company  had  made  the  canal  in  pursuance  of  the  statute  authorizing 
them  to  make  and  maintain  such  canal,  and  that,  before  and  at  the  time 
of  the  committing  of  the  grievances,  the  canal  was  maintained  by  the 
Company  for  the  purposes  of  the  statute,  sufficiently  showed,  primft 
^facie,  that  the  Company  were  in  possession  of  the  canal ;  that  r^i^oQ 
the  statute  treats  them  as  proprietors  of  the  projected  canal,  and  ^ 
it  was  to  be  assumed  that,  as  such  proprietors,  they  had  all  the  ordinary 
rights  of  proprietorship,  except  so  far  as  these  might  be  qualified  either 
expressly  or  impliedly  by  the  provisions  of  their  statutes.  That,  as  to 
the  acts  complained  of  in  the  declaration,  there  was  a  difference  of  opinion 
among  the  members  of  the  Court,  on  the  question  whether  these  acts 
were  prohibited  by  the  former  statute  ;  but  that  the  Court  was  unani- 
mous in  opinion  that  the  23d  section  of  the  later  act  put  it  beyond 
doubt  that  such  acts  were  illegal.  Upon  the  question  whether  the 
declaration  was  good  without  an  averment  of  damage,  he  referred  to  the 

(a)  In  Rochdale  Canal  Company  v.  Walmsley,  decided  while  the  above  case  was  depending  in 
error,  the  declaration,  after  expressly  averring  possession  of  the  cnnal  (being  land  covered  with 
water)  by  the  Company,  and  of  land  by  the  defendants,  with  a  mill  and  steam-engine  thereon, 
within  twenty  yards,  Ae.,  and  pipes  on  the  said  land  and  mill,  alleged,  in  the  first  count,  breaches 
similar  to  those  stated  firstly  and  secondly  in  the  above  reported  case.    The  second  count  averred 
poaaemion  of  the  canal  by  plaintiffs,  and  possession  by  defendant  of  lands,  and  a  mill  and  steam- 
engine  thereon,  within  twenty  yards,  Ac,  and  alleged  that  defendant,  wrongfully  and  against 
the  form  of  the  statute,  Ac,  drew  and  diverted  from  the  canal  divers  large  quantities  of  water, 
being  more  than  sufficient,  Ac ;  as  in  the  second  breach,  above.     The  defendant  demurred  spe- 
cially to  both  counts.     The  demurrer  was  argued  in  Michaelmas  term  (November  15th),  1850, 
by  Orompton  for  the  defendant,  and  Cowling  for  the  plaintiffs.     It  was  argued  for  the  defendant 
Chftt  the  first  breach  did  not  show  any  injury,  as  the  water  was  lawfully  taken,  and  might,  so  far 
aa  appeared  by  the  pleading,  have  been  returned ;  and  that  the  mere  improper  user  was  not  an 
aetionable  grievance :  or,  if  the  statute  made  the  taking  itself  illegal  when  there  was  an  illegal 
nser,  the  wrong  complained  of  was  a  trespass.     Also,  that  the  breach  secondly  assigned,  and 
the  breach  stated  in  the  seooAd  count  as  above,  were  trespasses,  and  consequently  there  was  a 
miqoinder.    That  the  water  of  the  canal  was  not  shown  to  be  running  water ;  and,  consequently, 
as  soon  as  it  was  iUegally  made  to  flow  out  of  that  Company's  canal  into  the  pipes,  a  trespass 
began.    It  was  answered  that,  even  if  the  water  had  been  returned,  which  was  not  to  be 
assumed,  the  misuse  was  a  breach  of  the  statute,  and  was  an  injury  in  itself,  inasmuch  as  every 
act  tended  to  establish  a  right;  Wood  v.  Waud,  3  Ezch.  748.     And  that  the  acte  alleged  in  the 
•eeond  breach  and  second  count  did  not  necessarily  imply  any  trespass,  the  taking  of  the  water 
being  oanctioned  by  stat  34  O.  3,  c  78,  and  the  complaint,  being  only  of  excess. 

7%e  Court  (Lord  Campbbll,  G.  J.,  Colbridob,  Wiohtvait,  and  Eblb,  Js.)  held  the  objeotioni 
Bot  maintainable,  and  gave  judgment  for  the  plaintiff. 

VOL.  XIV. — 14 
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words  of  the  first  proviso  in  sect.  113,  <(so  that  no  obstruction  shall 
arise  therefrom  to  the  said  navigation/'  and  observed  that  they  were 
referable  to  the  legitimate  use  of  the  water  for  condensing  purposes 
only,  and  introduced  to  exclude  such  a  mode  of  returning  the  water  to 
the  canal  as  might  be  prejudicial  to  the  navigation.  He  referred  also 
to  Ashby  v.  White,  2  Ld.  Raym.  938,  and  said  that  the  declaration 
disclosed  such  an  injury  to  a  right  as  might  be  the  subject  of  an  action 
without  express  ^damage.  Upon  the  remaining  question,  whether  the 
jurisdiction  of  the  Superior  Courts  was  ousted,  he  observed  that  the 
jurisdiction  of  the  Superior  Courts  was  not  to  be  taken  away  except  by 
express  words  or  necessary  implication,  and  that  it  did  not  sufl^ciently 
appear  that  the  legislature  intended  to  confer  exclusive  jurisdiction  on 
the  Commissioners  even  over  the  disputes  mentioned  in  the  llSth  sec- 
tion ;  and  that. the  provision  with  respect  to  disputes  with  a  person  ^^m 
*i«^Ql  *^^^  ^®®  ^^  taking  the  same  therefrom*'  did  not  extend  to  dis- 
^  putes  with  any  person  who  might  be  in  the  use  of  the  water  for 
a  purpose  manifestly  illegal,  and  so  a  mere  stranger  and  wrongdoer ; 
but  that  it  had  the  effect  of  subjecting  to  the  control  of  the  Commis* 
sioners  a  person  who  had  made  a  communication  with  the  canal  without 
notice,  and  was  in  the  use  of  the  water  for  the  legitimate  purpose  of 
condensing,  or,  perhaps,  a  person  whose  mode  of  communicating  with 
the  canal  for  .that  purpose,  after  due  notice  and  approval  by  the  com- 
mittee, might  be  found,  after  he  had  entered  upon  the  lawful  use  of  the 
water,  prejudicial  to  the  canal  or  its  banks,  or  inconvenient  to  the 
navigation.  Judgment  affirmed.(a) 

(a)  Reported  by  H.  Darison,  Beq. 


The  QUEEN  v.  The  Trustees  of  the  Vicarage  of  ORTON.    July  5. 

An  adrowson  was  vested  in  feoffees,  in  trast,  upon  erery  avoidance,  to  present  to  the  Ordinary 
snob  person  as  should  be  elected  by  a  majority  of  the  landowners  in  a  parish.  On  motion 
for  a  mandamas  to  the  trustees  to  present  a  clerk,  on  the  ground  that  be  had  been  so  elected  : 
,     Held, 

That  either  the  remedy  of  the  landowners  against  the  trustees  was  in  Equity  for  a  breach  of 
trust,  or,  if  the  landowners  had  a  legal  right,  their  remedy  was  by  quare  impedit;  and  that  in 
either  case  the  mandamus  would  not  lie. 

Held  also,  that  the  remedy,  if  any,  of  the  clerk  was  in  Equity,  and  that  he  had  no  legal  right. 

Badblet,  in  last  Trinity  term,  obtained  a  rule  calling  upon  the  trus- 
tees and  patrons  of  the  vicarage  of  Orton,  otherwise  Overton,  in  the 
county  of  Westmoreland  and  diocese  of  Carlisle,  to  show  cause  why  a 
mandamus  should  not  issue  commanding  them  to  present  to  the  Bishop 
♦lAm  ^^  Carlisle,  as  ordinary  of  the  *8aid  vicarage,  the  Rev.  George 
^  Atkinson,  to  be  admitted,  instituted,  and  inducted  into  the  said 
benefice. 
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It  appeared  from  the  affidavits  on  which  the  rule  was  obtained,  that 
the  advowson  was  conveyed  by  deed  to  certain  feoffees,  in  trust  to  pre- 
sent to  the  ordinary  such  person  as  the  majority  of  the  landowners  in 
the  parish  should  appoint  from  time  to  time  whensoever  the  incumbency 
of  the  said  vicarage  should  be  vacant.  At  an  election  of  an  incumbent 
to  the  vacant  benefice  in  April  last,  a  dispute  had  arisen  whether  Mr. 
Atkinson  or  a  Mr.  Sisson  had  the  majority  of  votes.  The  trustees 
declared  that  Mr.  Sisson  was  elected.  No  presentation  had  been  made ; 
bat  the  trustees  had  refuse<l  to  present  Mr.  Atkinson. 

The  case  was  argued  during  the  term. (a) 

The  Court  desired  to  have  the  question  discussed,  whether  mandamus 
would  lie  in  such  a  case. 

Wat9on  and  ManUty  showed  cause. — The  question  submitted  to  this 
Court  respects  the  administration  of  a  private  trust ;  and  the  proper 
remedy  is  in  equity.  Many  cases  similar  to  the  present  have  been  dis- 
cussed in  the  equity  courts  ;  Attorney-General  v.  Parker,  1  Ves.  sen. 
43,  The  Attorney-General  v.  Forster,  10  Ves.  386,  Fearon  v.  Webb,  14 
Ves.  13,  Edenborough  v.  The  Archbishop  of  Canterbury,  2  Rnss.  93, 
Davis  r.  Jenkins,  3  Ves.  &  B.  151,  153.  The  trustees  have  no  public 
duty  to  perform;  if  they  neglect  to  present,  the  public  will  not  suffer; 
the  only  consequence  will  be  a  lapse  to  the  Ordinary.  But,  if  there  is 
a  legal  right  in  the  *case,  the  remedy  is  by  quare  impedit ;  and  r^^^^ 
mandamus  will  not  lie  if  there  is  any  other  remedy  ;  Rex  v.  The  ^ 
Marquis  of  Stafford,  3  T.  R.  646.  Regina  v.  Kendall,  1  Q.  B.  366 
(E.  C.  L.  R.  vol.  41),  where  the  mandamus  issued,  was  the  case  of  a 
corporate  body. 

Sir  F.  Kelly  and  BadeUy^  contrd.. — Mandamus  has  issued  in  many 
such  cases  against  individuals ;  Rex  v.  Blooer,  2  Burr.  1043,  Rex  v. 
Baker,  8  Burr.  1265,  Regina  v.  Abrahams,  4  Q.  B.  157  (E.  C.  L.  R.  vol 
45),  which  were  equally  cases  of  private  trust.  Rex  v.  The  Marquis  of 
Stafford,  3  T.  R.  646,  is  distinguishable ;  there  the  nominee  was  to  be 
allowed  as  well  as  presented ;  before  allowance  there  could  be  no  legal 
right.  [Patteson,  J. — In  whom  is  there  a  legal  right  here,  and  what 
is  the  right  ?]  Mr.  Atkinson  has  a  legal  right  to  be  presented.  [Pat- 
TBS3N,  J. — In  Regina  v.  Kendall  there  was  nothing  more  to  be  done 
than  for  the  master  to  put  the  corporate  seal  as  ordered  by  the  corpo- 
rate body.]  The  presentation  required  in  this  case  is  a  mere  ministerial 
act.  It  is  no  answer  that  there  may  be  an  equitable  remedy  ;  there  is 
no  Isgiil  remedy  other  than  by  mandamus.  Cur.  adv.  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  a  writ  of  mandamus  to  compel  certain 
persons,  in  whom  the  legal  estate  in  the  advowson  of  the  vicarage  of 

(a)  Jana  1 1  ih.    Before  Lord  Dzvif  AN,  C.  J.,  PATTSBOir  and  Erli,  Js.    Colbridok,  J.,  wan 
tittiog  at  Nisi  Prias  is  London. 
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Orton  is  vested,  to  present  Mr.  Atkinson  to  the  Bishop  of  Carlisle  for 
institution  to  that  vicarage. 

»1d.9T  *The  aflGidavitB  show  that  the  persons  against  whom  the  writ  is 
-*  prayed,  hold  the  advowson  under  a  deed,  by  which  it  was  con- 
veyed to  trustees,  in  trust  to  present  such  person  as  should  be  elected 
by  a  majority  of  the  landowners  of  Orton :  and  the  dispute  is,  whether 
Mr.  Atkinson  or  Mr.  Sisson  had  the  majority  of  votes. 

The  Court  does  not  enter  into  any  examination  of  the  facts ;  because 
we  are  of  opinion  that,  if  the  writ  of  mandamus  be  the  proper  remedy, 
the  questions  of  fact  and  law  arising  in  this  case  must  be  raised  by  a 
return  to  the  writ. 

But  the  difficulty  is,  whether  this  is  a  case  in  which  a  writ  of  manda- 
mus ought  to  issue  at  all ;  and  that  will  be  found  to  depend  upon  whe- 
ther a  writ  of  quare  impedit  will  lie ;  for,  if  it  will,  all  the  authorities, 
except  Clarke  v.  Bishop  of  Sarum,  2  Str.  1082,  are  against  the  granting 
of  the  writ  of  mandamus ;  and  that  case  is  considered  not  to  be  good 
law  in  Powel  v.  Milbank,  1  T.  R.  399,  401,  note  (d),  in  the  note  to  Rex  v. 
Bishop  of  Chester,  1  T.  R.  896.  It  is  quite  clear  that,  when  the  right  of 
presentation  is  in  one  person  and  the  right  of  nomination  in  another,  the 
nomination  is  the  substantial  right,  and  the  presentation  ministerial 
only.  Either  of  the  persons,  however,  may  bring  quare  impedit.  "If 
he  who  hath  the  nomination  presents  to  the  ordinary,  he  who  ought  to 
present  shall  have  quare  impedit,  and  e  contra."(a)  «If  respect  be 
had  of  each  other,  then  are  they  both  patrons  after  a  manner,  and  by 
injury  offered  by  every  of  them  to  the  other,  one  of  them  may  punish 
the  other.  As  if  he  that  hath  the  nomination  will  present  immediately 
to  the  ordinary,  he  that  hath  the  presentation  may  bring  a  quare  impe- 

*l  J.^1  ^^^'  ^^  *  ^"^  ^^  right  of  advowson  against  *him,  as  his  case 
^  requires ;  so  if  he  that  hath  the  presentation  refuses  to  present 
the  clerk  nominated  to  him,  or  presents  one  himself  without  nomina- 
tion, the  other  shall  bring  a  quare  impedit,  or  a  writ  of  right  against 
him,  and  his  writ  shall  be  quod  permittat  ipsum  prsesentare,  &c.,  but  in 
his  declaration  he  shall  declare  the  special  matter ;"  17  Yin.  Abr.  314, 
Presentation  (T).  Again,  p.  315,  pi.  5:  "If  he  that  hath  the  nomina- 
tion presents  to  him  that  hath  the  presentation,  he  that  hath  the  pre- 
sentation may  disturb  in  two  manners,  either  by  refusing  the  person 
nominated,  or  by  presenting  some  other  himself  that  is  not  nominated. 
If  he  refuse  to  present  him  that  is  nominated  to  him,  and  suit  be  com- 
menced without  any  actual  presentation  made  by  himself,  then  the  writ 
to  the  bishop  of  him  that  hath  the  nomination  shall  be,  that  he  shall 
recover  his  nomination,  and  that  the  bishop  shall  admit  such  as  the  other 
hath  nominated  to  the  presenter,  according  to  his  grant  of  nomination ; 
but  if  the  disturbance,  upon  which  the  suit  is  granted,  be,  because  the 
presenter,  that  should  present  the  parson  nominated,  hath  presented 

(a)  Moore,  49,  1.  147. 


I 
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some  other  himself  without  nomination,  then  the  nominator  shall  imme- 
diately, without  any  nomination  at  all  to  be  made  to  the  other  that  hath 
the  presentation  [have  writ]  to  remove  the  other  incumbent/*  Both 
passages  are  cited  from  Doderidge  of  Advow8ons,(a)  67,  68,  69.  Lect. 
12.  A  case  is  referred  to  in  Moore,  Ford  v.  Hoskin,  Moore,  842,  in 
which  it  is  said  by  the  Court,  <«  Si  un  ad  le  nomination  et  un  auter  le 
presentation  al  un  advowson,  et  cestuy  que  ad  le  presentation  ne  voit 
presenter  le  party  que  est  nominate,  nul  action  ^ist."  But  the  Court 
was  there  speaking  of  an  action  on  the  case.  See  Mallory,(()  41,  r^ct^^ 
*pL  12,  citing  Sherley  v.  Underbill,  Moore,  894 :  *<  Tout  le  court  '■ 
fdit  d*opinion  et  direct  que  le  nomination  fuit  le  substance  del  advow- 
son, et  le  presentation  ne  fuit  que  un  ministerial  interest.  Et  si  le 
presenter  present  sans  nomination  quare  impedit  gist :  sic  auxi  si  le 
nominator  present  immediate  sans  presentation  quare  impedit  gist  vers 
le  nominator."  If  the  trustees  had  in  this  case  presented  a  person  not 
nominated  by  the  landowners,  there  seems  to  be  no  doubt  that  the  latter 
might  maintain  quare  impedit ;  and  so  it  was  held  in  the  case  of  Rex 
V.  Bishop  of  Chester,  E.  24  G.  3,  B.  R.  (cited  in  Rex  v.  The  Bishop  of 
Chester,  1  T.  R.  896) ;  where  a  mandamus  was  refused  to  the  inhabit- 
ants of  Troutbeck,  because  they  might  bring  quare  impedit. 

But,  as  they  have  not  presented  any  one,  some  doubt  may  be  raised 
whether  the  landowners  can  sue ;  and,  if  they  cannot,  there  is  certainly 
no  legal  remedy,  and  a  case  is  fairly  made  for  the  interposition  of  this 
Court  by  writ  of  mandamus ;  unless  the  right  be  merely  an  equitable 
one.  The  passages  above  cited  from  Yiner's  Abridgment  are,  however, 
an  answer  to  that  doubt.  The  authorities  show  that  the  right  of  the 
nominator  is  not  merely  an  equitable  right,  but  a  legal  one ;  otherwise 
he  could  in  no  case  maintain  quare  impedit. 

It  is,  however,  found  that  cases  of  this  sort  have  always  arisen  where 
the  right  of  the  nominator  has  been  adverse  to  that  of  the  presenter, 
and  not  where  the  presenter  is  a  mere  trustee  for  the  nominator,  as  in 
the  present  case.  Where  such  is  the  relation  of  the  parties,  the  only 
remedy  is  in  equity :  and,  therefore,  as  regards  the  landowners  and  the 
trustees,  the  former  appear  to  be  in  the  dilemma  put  by  the  Court  in 
Rex  *v.  The  Marquis  of  Stafford,  3  T.  R.  646,  661 :  if  the  land-  p^- .  ^ 
owners  have  only  an  equitable  right,  this  Court  cannot  interfere  ^ 
at  all ;  if  they  have  a  legal  right,  such  right  may  be  asserted  in  a  quare 
impedit.  Upon  the  same  principle  this  Court  acted  in  Regina  v.  The 
Chapter  of  Exeter,  12  A.  &  E.  512  (E.  C.  L.  R.  vol.  40). 

But  we  are  told  that  this  application  is  not  made  by  the  landowners, 
bat  by  Mr.  Atkinson,  and  that  he  has  no  other  remedy.  Many  autho- 
rities were  cited  to  show  that,  where  a  person  is  nominated  to  an  ofSce 
by  those  who  have  the  right  to  nominate,  and  no  other  remedy  lies  at 

(a)  Compleat  Panon :  or  a  Deieription  of  AdvowsoD's,  Ac. 
(6)  Qttare  Impedit,  part  1. 
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law,  this  Court  will  interfere  by  mandamus.  No  doubt  that  is  so.  But 
they  are  all,  with  the  exception  of  Rex  v.  Bland,  2  Burn's  Ecc.  Law, 
117,  tit.  Dean  and  Chapter^  IV.,  and  Regina  v.  KendiiU,  1  Q.  B.  366 
(E.  C.  L.  R.  vol.  41),  instances  of  writs  directed  to  the  persons  who 
are  ultimately  to  admit  or  restore  the  applicant,  and  when  everything 
necessary  to  give  him  the  legal  right  to  be  admitted  or  restored  has 
been  already  done.  Such  are  writs  of  mandamus  to  swear  in  church- 
wardens, to  admit  a  scholar  or  fellow  to  a  college,  to  license  a  curate, 
to  admit  a  minister  to  a  dissenting  chapel,  and  to  admit  to  many  other 
oflfices.  The  right  of  the  party  applying  in  all  such  cases  is  complete, 
supposing  the  grounds  of  his  application  to  be  established  in  fact ;  and 
the  writ  goes  to  those  who  are  bound  to  put  him  into  possession  of  the 
office  to  which  he  has  shown  his  right.  But  in  the  case  of  a  presenta* 
tive  benefice  the  intended  incumbent  has  no  legal  right,  whatever,  which 
he  can  himself  enforce  even  after  he  is  presented ;  certainly,  therefore, 
♦idfil  "^°®  before.  If  the  ordinary  refuses  to  *institute  him  he  can 
^  maintain  no  action  in  his  own  name ;  the  action  must  be  in  the 
name  of  his  patron  for  a  disturbance  of  the  temporal  right ;  although, 
if  the  objection  be  personal,  he  may  in  many  cases  sue  in  the  Ecclesi- 
astical Court  by  duplex  querela.  No  instance  is  to  be  found  in  our 
books  of  any  attempt  by  a  clergyman,  even  after  presentation,  to  obtain 
a  writ  of  mandamus  to  compel  his  institution  to  a  presentative  benefice  ; 
and  for  this  plain  reason,  that  there  is  a  legal  remedy  open  to  those 
who  present  him  by  quare  impedit,  and  he  has  himself  no  legal  right 
whatever.  If  then  Mr.  Atkinson  could  not,  if  he  had  been  presented, 
have  applied  to  this  Court  for  a  writ  of  mandamus  to  compel  institu- 
tion, how  can  it  be  said  that  he  has  such  a  legal  right  to  this  vicarage 
as  to  be  entitled  to  a  writ  of  mandamus  to  compel  the  trustees  to  pre- 
sent him  ?  If  the  presentation  by  the  undoubted  patron  would  give 
him  no  legal  right,  how  can  the  nomination  of  him  by  the  landowners 
to  the  trustees,  who  have  the  legal  title  to  present,  give  him  any  legal 
right  whatever  ?  It  is  the  right  of  his  patrons  (the  landowners)  that 
is  infringed  by  the  refusal  to  present,  and  not  his  right ;  and  they  must 
enforce  it,  not  he. 

The  case  of  Regina  v.  Kendall  remains  to  be  considered.  In  that 
case  the  prosecutor  was  the  clergyman  elected  by  the  brethren  of  an 
hospital  to  a  vicarage,  the  advowson  of  which  was  vested  in  the  Master 
and  brethren,  who  were  incorporated ;  and  the  Master  had  refused  to 
pnt  the  corporate  seal  to  his  presentation.  The  prosecutor  had  no  legal 
right  there  any  more  than   Mr.  Atkinson   has  here ;    the  point  was 


* 


147] 


*not  taken,  which  is  now  under  consideration,  perhaps  because  it 


was  clear  that  no  writ  of  quare  impedit  would  lie  in  that  case ; 
and,  if  the  brethren  had  been  the  prosecutors  instead  of  the  clergyman, 
the  same  questions  would  have  arisen.  There  would  have  been  no  doubt 
of  their  having  a  legal  right,  and  of  their  having  no  legal  remedy. 
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except  by  writ  of  mandamus,  to  compel  the  Master  to  affix  the  corpo- 
rate seal  to  the  instrument  of  presentation.  But,  whether  this  was 
the  reason  or  not,  certain  it  is  that  no  objection  was  taken  as  to  the 
want  of  a  legal  right  in  the  prosecutor ;  and  the  same  observations 
apply  to  the  case  of  Rex  v.  Bland,  2  Burn's  Ecc.  Law,  117,  which  was 
of  a  precisely  similar  nature. 

If,  therefore,  this  application  be  made  by  Mr.  Atkinson,  as  it  is  said, 
we  think  that  he  has  not  shown  any  legal  right  on  which  we  can  found 
the  writ.  Added  to  which  it  may  be  observed  that,  if,  as  is  most  pro- 
bable, the  relation  of  trustees  and  cestuis  que  trust  is  that  which  really 
subsists  between  the  legal  owners  of  the  advowson  and  the  landowners 
in  this  case,  so  that  the  latter  have  their  proper  and  only  remedy  in 
equity,  it  will  follow  that  the  proper  remedy  for  their  nominee,  who, 
claiming  from  them,  must  be  in  the  same  condition  as  they  are,  is  in 
equity.  If  it  be  made  by  the  landowners,  they  are  in  the  dilemma 
above  mentioned.  If  they  have  a  legal  right,  they  can  enforce  it  by 
quare  impedit ;  if  they  have  only  an  equitable  right,  this  Court  cannot 
interfere. 

In  any  view  of  the  case,  therefore,  this  rule  must  be  discharged. 

Rule  discharged. (a) 

(a)  Reported  by  H.  DansoD,  Ef>q. 


*IN  THE  EXCHEQUER  CHAMBER.       [*U6 

(Error  from  the  Court  of  Queen's  Bench.) 
CHARLES  WRIGHT  v.  THE  QUEEN. 

An  indlctmeDt  for  conspiracy  alleged  that  C.  died  possessed  of  East  India  stock,  learing  a 
widow ;  that  defendants,  unlawfully,  Ac,  conspired  by  false  pretences  and  false  swearing,  Ac, 
onlawfully,  Ac,  to  obtain  the  "means  and  power"  of  obtaining  such  stock:  that,  in  pursuance 
of  saeh  conspiracy,  defendants  caused  to  be  exhibited  in  the  Prerogative  Court  of  Canterbury 
a  false  affidavit  made  by  one  of  them,  in  which  the  deponent  stated  that  C/s  widow  had  died 
without  taking  out  administration  to  C,  and  that  deponent  was  one  of  her  children :  and  it 
then  alleged  that  defendants  fraudulently  obtained  to  deponent,  as  one  of  the  children  of  C, 
a  grant  of  administration  to  his  estate.  The  indictment  contained  other  similar  overt  acts, 
and  charged  that  by  means  of  them  defendiuits  did  obtain  the  means  and  power,  Ac,  and  did 
gel  p08ses8ion.of  the  said  stock. 

On  motion  in  Q.  B.  to  arrest  the  judgment,  on  the  ground  that  a  charge  of  con^^piracy  to  obtain 
the  **  means  and  power"  of  obtaining  the  stock  did  not  describe  any  offence : 

Stmble,  that  the  statement  of  the  overt  acts  done  in  furtherance  of  the  object  of  conspiracy 
was  so  interwoven  with  the  charge  of  conspiracy  itself  ns  to  show  an  unlawful  conspiracy. 
But 

Held,  that)  at  all  events,  the  overt  acts  in  themselves  constituted  a  misdemeanour,  on  which  the 
Coort  could  legally  pronounce  judgment 

Admitted,  that  a  count  which  merely  charged  a  conspiracy  in  the  same  manner  without  alleging 
the  overt  acts  was  bad. 

W.,  being  indicted  in  Q.  B.  for  a  conspiracy,  pleaded  Guilty;  whereupon  it  was  adjudged  tliat 
ba  be  convicted;  and  a  day  was  given  him,  by  cur.  adv.  vult,  to  hear  judgment;  and  he  was 
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afterwards  outlawed  for  non-appearance.  He  afterwards  came  into  Court  in  custody,  and 
brought  error  in  Q.  B.,  assigning  error  in  the  record,  process,  and  publication  of  outlawry,  and 
in  pronouncing  the  judgment  of  conviction,  and  praying  that  the  outlawry  and  conviction 
might  be  reversed,  and  that  he  might  be  restored  to  all  he  had  lost  by  the  outlawry.  The 
Coroner,  for  the  Crown,  joined  in  er.'or,  pleading  that  neither  in  the  record  and  process,  nor 
in  the  publication  of  the  outlawry,  nor  in  pronouncing  the  judgment  of  conviction,  was  there 
error ;  and  praying  that  the  outlawry  might  be  confirmed.  It  was  admitted  that  the  process 
of  outlawry  was  erroneous.  Held,  in  Q.  B. :  that  it  was  sufficient  to  give  judgment  merely 
reversing  the  outlawry,  without  any  notice  of  the  judgment  of  conviction.  Judgment  affirmed 
in  Bzch.  Chamber. 
Per  Lord  Denm am,  C.  J. :  One  of  two  defendants,  oonvicted  of  oonspiraoy,  may  bring  error  on 
the  judgment  without  the  other. 

The  following  points  were  decided  by  the  Court  of  Exchequer  Chamber: 

1.  W.  not  having  appeared  on  the  day  given  him  to  hear  judgment  (as  above),  a  capias  issued, 
which  was  followed  up  by  process  of  outlawry.  Afterwards  the  outlawry  was  reversed,  and 
judgment  passed  on  the  conviction.  Upon  error  brought  on  this  judgment^  Held  that  no 
objection  could  be  taken  to  want  of  continuances  from  the  time  of  the  non-appearance  to  that 
of  the  reversal  of  outlawry,  the  discontinuances  up  to  the  outlawry  merely  affecting  the  out- 
lawry, which  had  been  reversed ;  and  no  continuances  being  necessary  during  the  proceeding 
to,  or  existence  of  the  outlawry. 

2.  The  record  of  Q.  B.  (into  which  court  the  indictment  had  been  removed  by  certiorari)  com- 
menced ''Pleas  before,''  Ac.  "of  the  term  of  Saint  Michael,  in  the  4th  year"  of  W.  4,  being 
the  term  of  the  appearance  of  defendant  in  Q.  B.  Then  followed  regular  continuances  down 
to  the  non-appetfanoe :  then  the  outlawry :  and  then,  after  an  interval  of  several  terms,  an 
entry  "  Hilary  term  in  the  9th  year  of  the  reign  of  Queen  Victoria,"  being  the  term  in  which 
the  defendant  was  brought  into  Court  after  the  outlawry :  then  an  entry  "and  now,  that  is  to 
say  on  the  2dth  day  of  January  in  this  same  term  \**  recording  the  bringing  in  of  the  defend- 
ant Held  that  this  was  a  sufficient  commencement  of  the  proceedings  subsequent  to  the  out- 
lawry, without  a  fresh  Placita. 

3.  Held  also,  that  it  was  sufficient  for  the  record  to  state  that  the  defendant,  "being  a  prisoner 
in  custody  by  virtue  of  a  warrant  theretofore  issued  upon  the  said  judgment  of  conviction  and 
outlawry,  is  brought  in  custody  aforesaid  into  Court  here,"  without  further  describing  the 
process  under  which  he  was  taken.  \ 

4.  The  jury  process  was  made  returnable  on  one  of  the  three  days  before  full  term ;  and  on  the 
same  day  a  continuance  by  new  venire  was  awarded.  Held,  not  erroneous;  inasmuch  as 
the  return  day  was  conformable  to  stat.  1  W.  4,  c.  3,  s.  2,  and  the  Court,  though  not  sitting 
for  the  despatch  of  business  before  full  term,  might  award  the  continuances  on  the  return  days. 

5.  That,  even  if  there  had  been  a  discontinuance  in  the  jury  process,  the  defendant  waived  the 
objection  by  afterwards  pleading  Quilty. 

6.  Two  defendants  being  indicted  for  conspiracy,  one  of  them  cannot,  on  writ  of  error,  object  to 
a  discontinuance  in  the  process  against  the  other. 

Thb  record  in  the  Court  of  King^s  Bench  was  as  follows : 
♦lAQT       "Plc^  before  our  Lord  the  King,  at  Westminster,  of  *the 
-*  term  of  Saint  Michael,  in  the  4th  year  of  the  reign  of  our 
Sovereign  Lord  William  the  Fourth,  by  the  grace,"  &c.,  "and  in  the 
year  of  our  Lord  1883. 

"Amongst  the  pleas  of  the  'K\r\^^,  Roll  14. 
"  Charles  Wright  and  another. 

"  4th  William  4th,  1833 
"As  yet  of  Michaelmas  term.     The  King. 

"London.  Some  time  ago,  that  is  to  say,  on  Thursday  the  17th 
day  of  October,  in  the  4th  year  of  the  reign  of  our  Sovereign  Lord 
William  the  4th,  by  the  grace,*'  Ac,  "  at  the  General  Session  of  oyer 
and  terminer  of  our  Lord  the  King,  holden  for  the  city  of  London,  at 
Justice  Hall  in  the  Old  Bailey,  within  the  parish,"  &c.,  "in  London 
aforesaid,  before  Sir  Pbter  Laurie,  Knight,  Mayor  of  the  city  of 
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London,  Sir  James  Allan  Para,  Knight/' &c.,  ««and  others  their 
fellows,  justices,"  &o.  (reciting  the  letters  patent),  'Mt  was  presented 
in  manner  and  form  following ;  that  is  to  say :  London.  The  jurors," 
&c»  An  indictment,  against  Charles  Wright  and  Sophia  Penncll, 
was  then  set  out. 

*The  first  count  stated  that,  before  and  at  the  several  times  p^^  .^ 
hereinafter  mentioned,  and  on,  &c.,  there  was  standing  in  the  ^ 
books  of  the  United  Company  of  Merchants  of  England  trading  to 
the  East  Indies,  in  the  name  of  one  Charles  Campbell,  &c.,  deceased,  a 
certain  interest  or  share  in  East  India  stock,  to  the  extent  of  965/.  of 
such  stock ;  and  there  then  and  there  were  certain  dividends  due  and 
payable  in  respect  thereof;  that  the  said  Charles  Campbell  died  on 
25th  May,  1822;  and  Mary  Harriet  Campbell  his  wife  survived  him 
and  was  still  living.  That  Sophia  Pennell  (defendant)  was,  and  still  is, 
the  wife  of  G-eorge  Pennell,  who  is  still  living.  That  defendants,  well 
knowing  the  premises,  with  force  and  arms,  &c.,  unlawfully,  fraudu- 
lently, &c.,  did  conspire,  &c.,  together,  by  divers  false,  subtle,  fraudu- 
lent, and  unlawful,  &c.,  ways,  means,  and  contrivances,  and  by  false 
pretences  and  false  swearing,  unlawfully,  deceitfully,'and  fraudulently 
to  obtain  the  means  and  power  to  and  for  S.  Pennell  of  t^ransferring 
and  disposing  of  the  said  stock,  and  also  of  obtaining  payment  to  her 
of  the  said  dividends.  That,  in  pursuance  of  such  conspiracy,  defend- 
ants afterwards,  to  wit,  on,  &c.,  unlawfully,  &c.,  caused  and  procured  a 
certain  false  deposition,  purporting  to  have  been  made  on  oath  by  S. 
Pennell  as  being  a  widow,  and  as  one  of  the  lawful  children  of  the  said 
C.  Campbell,  and  wherein  S.  Pennell  falsely  stated  that  the  said  M.  H. 
Campbell,  the  widow  of  Charles  Campbell,  died  without  having  taken 
upon  her  letters  of  administration  of  his  goods,  to  be  exhibited  in  the 
Prerogative  Court  of  Canterbury ;  and  did  then  and  there  fraudu- 
lently cause  and  procure  3uch  letters  of  administration  to  be  issued  by 
the  said  Prerogative  Court,  purporting  to  ^grant  administration  p^^  .. 
of  the  goods,  &c.,  of  C.  Campbell  to  S.  Pennell,  as  one  of  the  ^ 
lawful  children  of  the  said  C.  Campbell. 

The  count  (after  charging  two  other  overt  acts  of  a  similar  kind,  viz., 
the  procuring,  by  similar  false  affidavits,  administration  to  the  goods  of 
M.  H.  C,  simply ;  also  administration,  with  will  annexed,  of  the  goods 
of  C.  Campbell,  left  unadministered  by  M.  H.  C.  as  his  executrix)  pro- 
ceeded to  allege  that  defendants,  in  further  pursuance,  &c.,  presented, 
&c.,  such  letters  of  administration  to  the  said  United  Company,  &c., 
and  did  then  and  there,  by  such  false,  &c.,  ways,  means,  and  con- 
trivances, and  false  pretences  and  false  swearing,  as  aforesaid,  falsely, 
fraudulently,  and  deceitfully  obtain  the  means  and  power  to  and  for  S. 
Pennell  of  transferring  and  disposing  of  the  said  stock ;  and  S.  Pennell 
did  transfer  and  dispose  of  the  said  stock  for  a  large  sum  of  money, 
which  she  did  then  and  there,  by  such  ways,  &o.,  as  aforesaid,  unlaw- 
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fully  obtain  and  receive  to  and  for  her  own  nse  and  benefit.  And  that 
S.  Pennell  did  also,  by  the  said  false  and  fraudulent  ways,  &c.,  then 
and  there  obtain  payment  to  her  from  the  said  United  Company  of  the 
said  dividends.  Averment :  that  S.  Pennell,  during  all  the  times  afore- 
said^ was  the  wife  of  the  said  George  Pennell,  and  who  during  all  the 
times  aforesaid  was  and  still  is  living,  as  defendants  during  all  the  time 
aforesaid  well  knew ;  that  M.  H.  Campbell  during  all  the  time  aforesaid 
was  and  still  is  living,  as  defendants,  during,  &c.,  well  knew ;  and  that 
S.  Pennell  was  not  the  lawful  daughter  of  M.  H.  Campbell,  which  de- 
fendants at  the  said  several  times  well  knew :  with  intention  to  defraud 
M.  H.  Campbell.  To  the  great  damage  of  M.  H.  Campbell,  &c. 
*i  ^91  '^'Second  count,  the  same  as  the  first,  only  laying  the  intent 
"*-*  to  defraud  the  East  India  Company.(a) 

The  third  count  varied  from  the  first  merely  in  stating  fewer  overt 
acts. 

The  fifth  count  contained  the  same  inducement  as  the  first,  and 
alleged  that  the  defendants  conspired  by  false,  &c.,  and  unlawful  ways, 
means,  and  contrivances,  unlawfully,  &c.,  to  cause  and  procure  certain 
letters  of  administration,  purporting  to  be  a  grant  of  administration,  -with 
a  certain  codicil  or  confirmation  of  a  will  annexed,  of  the  estate  and 
effects  left  unadministered  by  M.  H.  Campbell,  as  being  deceased^  of 
C.  Campbell,  to  her,  S.  Pennell,  as  a  widow,  and  as  one  of  the  lawful 
children  of  M.  H.  Campbell,  as  being  deceased,  for  the  purpose  of 
obtaining,  and  with  intent  then  and  there  unjustly  and  unlawfully  to 
obtain  and  receive,  the  said  last-mentioned  interest  or  share  of  and  in 
the  said  stock,  &c.,  to  and  for  the  use  of  S.  Pennell.  (It  then  set  out 
the  same  overt  acts  as  alleged  in  the  first  count.) 

The  seventh  count  stated  that  M.  H.  Campbell  was  beneficially 
intere^ed  in,  and  entitled  to,  the  stock  already  mentioned,  and  that 
defendants  had  not  any  interest  therein ;  and  that  defendants  con- 
spired together  by  false,  &c.,  and  unlawful  ways  and  means,  and  by 
false  pretences,  unjustly  and  unlawfully  to  obtain  the  means  and 
power  to  and  for  S.  Pennell,  of  transferring  and  disposing  of  the  said 
stock,  &c. 

Ninth  count.  That  defendants,  with  force  and  arms,  unlawfully, 
^^  f.n-1  fraudulently,  &c.,  did  conspire,  combine,  ^confederate,  and  agree 
-^  together,  and  with  divers  other  evil  disposed  persons  to  the 
jurors  unknown,  by  unjust,  false,  fraudulent,  and  unlawful  ways  and 
means  to  cheat  and  defraud  M.  H.  Campbell  of  her  moneys,  and 
deprive  her  of  the  same,  and  to  injure  her,  the  said  M.  H.  Campbell : 
to  the  great  damage  of  the  said  M.  H.  Campbell. 

Eleventh  count.     That  defendants,  on,  &c.,  with  force  and  arms, 

(a)  The  counts  were  drawn  in  pairs;  the  fourth  count  varying  only  the  allegation  of  the 
intent  to  defraud  as  laid  in  the  third  count,  with  respect  to  the  person  to  be  defrauded,  and  «o  on 
a«  to  the  latter  count  of  each  successiTe  pair  throughout  the  indictment. 
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unlawfully,  &c.,  did  conspire,  &c.,  together,  by  false,  &c.,  and  unlawful 
pretences,  &c.,  unlawfully  to  obtain  and  get  into  their  possession,  of 
anjl  from  one  Samuel  Bailey,  divers  large  sums  of  money,  with  intent 
then  and  there  to  cheat  and  defraud  the  said  S.  B. :  to  the  great  damage 
of  the  said  S.  B. ;  &;c. 
The  record  in  this  Court,  after  the  indictment,  continued  as  follows. 

**  Which  said  indictment  our  said  Lord  the  King,  afterwards/'  ftc.  (certiorari  to 
remove  into  the  Court  of  Queen's  Bench).  ''Whereupon  the  sheriffs  of  London  are 
commanded  that  they  cause  them  to  come  to  answer  to  our  said  Lord  the  King, 
touching  and  concerning  the  premises  aforesaid.  And  now,  that  is  to  say,  on  the  2d 
day  of  November  in  this  same  year,  before  our  said  Lord  the  King  at  Westminster, 
Cometh,"  Soe. :  appearance  of  G.  Wright  in  person,  and  of  S.  Pennell  by  William 
Belt  her  Clerk  in  Court;  pleas  by  them  severally  that  they  are  Not  guilty;  and 
joinder  by  Edmund  Henri/  LitahingUmy  the  King's  Coroner  and  Attorney.  "  There- 
fore let  a  jury  thereupon  come  before  our  Lord  the  King  on  the  8th  day  of  JaBuary,(a) 
wheresoever,"  kc,  "  The  same  day  is  given,  as  well  to  the  said  £.  H.  Lushington, 
who  for  our  said  Lord  the  King  in  this  behalf  prosecuteth,  as  to  the  said  C.  Wright 
aDd  S.  Pennell.  At  which  time,  to  wit,  on  the  8th  day  of  January  (a)  aforesaid," 
&c. ;  appearance  of  E.  H.  Luahingtony  C.  Wright  in  person,  and  S.  Pennell  by  her 
said  clerk  in  Court ;  entry  of  vicecomes  non  misit  breve.  ''  Therefore,  as  before," 
k9.\  venire  to  I2th  April,  (a)  and  that  day  given  to  the  Coroner  and  both  defendants: 
on  12th  April  similar  appearances  and  continuances  to  19th  May ;  (a)  and  on  19th 
May  similar  appearances  and  continuances  to  3d  November. (a)  "At  which  time,  to 
wit,  on  the  3d  *day  of  November  (a)  aforesaid,"  &c.;  appearance  of  the  rmicA 
Coroner,  of  C.  Wright  in  person,  and  of  S.  Penn^l  by  her  Clerk  in  Court.  ■- 
"  And  the  said  C.  Wright  and  S.  Pennell,  having  severally  withdrawn  their  pleas  by 
them  in  that  behalf  severally  above  pleaded  in  manner  and  form  aforesaid,  severally 
say  they  cannot  deny  but  that  they  are  Guilty  of  the  premises  aforesaid,  in  manner 
and  furm  aforesaid  above  charged  upon  them,  and  do  severally  acknowledge  and 
confess  the  premises  as  aforesaid  in  manner  and  form  as  in  and  by  the  said  indict- 
ment is  alleged  against  them  :  and  hereupon  they  severally  put  themselves  upon  the 
mercy  of  onr  said  Lord  the  King. 

"  Wherefore,  all  and  singular' the  premises  being  seen  and  fully  understood  by  the 
Court  of  our  said  Lord  the  King  now  here,  it  is  considered  and  adjudged,  by  the  said 
Court  here,  that  they  the  said  C.  Wright  and  S.  Pennell  be  severally  convicted 
of  the  premises  above  charged  upon  them  as  aforesaid :  and  that  for  their  offences 
aforesaid  they  be  taken,  and  so  forth.  And,  because  the  Court  of  our  said  Lord  the 
King  now  here  is  not  advised,"  kc, :  continuance  by  cur.  adv.  vult,  and  day  given  to 
C.  Wright,  S.  Pennell,  and  the  coroner,  to  12th  January,(6)  "  to  hoar  their  judgment 
thereupon."  '*  At  which  time,  to  wit,  on  the  12th  day  of  January,(6)  before  our  said 
Lord  the  King,  at  Westminster,  come  as  well  the  said  Edward  Henry  Luskin giofi, 
who  fur  onr  said  Lord  the  King,"  &c.,  "  as  the  said  S.  Pennell  in  her  proper  person : 
and  the  said  C.  Wright,  although  being  solemnly  called,  doth  not  come.  Therefore, 
by  the  writ  of  our  said  Lord  the  King  directed  to  the  sheriffs  of  London,  the  said 
sheriffs  are  commanded  that  they  take  the  said  C.  Wright,  if  he  shall  be  found  in 
their  bailiwick,  and  him* safely  keep,  so  that  they  may  have  his  body  before  our  said 
Lord  the  King  on  the  12th  day  of  April, (6)  wheresc^over,"  Ac.,  "to  satisfy  our  said 
Lord  the  King  concerning  his  redemption  by  reason  of  the  conspiracies  and  misde- 
meanors aforesaid,  whereof  he  with  another  is  so  indicted  and  convicted  as  aforesaid. 
And,  because  the  Court  of  our  said  Lord  the  King  now  here  is  not  as  yet  advised 


(a)  A.  D.  1834.  (6)  A.  D.  1835. 
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about  giTing  their  judgment  of  and  upon  the  premises  aforesaid,  whereof  the  said  S 
Penneli  together  with  the  said  C.  Wright  is  so  conTicted  as  aforesaid,  daj  is  therefore 
further  given,  as  well  to  the  said  E,  H.  Lushington,  who  for  our  said  Lord,"  Ac.,  "as 
to  the  said  S.  Penneli,  until  on  the  same  12th  day  of  April,(a)  before  our  said  Lord 
the  King,  wheresoever,"  Ac.,  "  to  hear,"  Ac:  "At  which  time,  to  wit,  on  the  12th 
day  of  April  (a)  aforesaid,  before  our  said  Lord  the  King,  at  Westminster,  come  as 
well  the  said  E,  H.  Lushingion,  who  for  our  said  Lord,"  Ac,  "  as  the  said  S.  Penneli 
in  her  proper  person.  And  the  sheriffs  of  the  said  city  of  London  have  returned  the 
said  last-mentioned  writ,  so  to  them  directed,  endorsed  as  follows,  viz.:  '  The  within- 
named  Charles  Wright  is  not  found  in  our  bailiwick.  Alexander  Raphael  and 
John  Illidge,  sheriffs.'  Whereupon,  by  the  writ  of  exigent  of  our  said  Lord  the 
^^  ....  ^t\gf  the  sheriffs  of  ^London  are  comnianded  that  they  cause  to  be  exacted 
-I  the  said  G.  Wright,  until  he  shall  be  outlawed  according  to  the  law  and 
custom  of  England,  if  he  shall  not  appear :  and,  if  he  shall  appear,  that  then  they 
take  him  and  him  safely  keep,  so  that  ihey  may  have  his  body  before  our  said  Lord," 
Ac.,  "on  the  24th  day  of  May,(a)  wheresoever,"  Ac.,  "to  satisfy,"  Ac.,  "and  where- 
upon the  said  sheriffs  have  before  returned  unto  our  said  Lord  the  King  that  the  said 
Charles  Wright  is  not  found  in  their  bailiwick.  And,  because,"  Ac,  cur.  adv.  vult, 
like  the  last  preceding  continuance  and  day  given  to  the  coroner  and  S.  Penneli,  to 
24th  May :  (a)  appearance  on  that  day  by  the  coroner,  and  by  S.  Penneli  in  her 
proper  person :  "  And  the  sheriffs  of  the  said  city  of  London  have  returned  the  said 
writ  of  exigent,  so  to  them  directed,  executed  and  endorsed  as  follows :  that  is  to  say : 
'At  the  Hustings  of  pleas  of  land  held  at  the  Guildhall,'"  Ac;  demand  and  non- 
appearance of  C.  Wright  on  Monday  next  afler  the  feast  of  St.  Mark  the  Evangelist, 
5  W.  4, (a)  and  also  at  the  Hustings  held  on  Monday  next  afler  the  Feast  of  St.  John 
before  the  Latin  gate  in  the  fifth  year  aforesaid  ;  "  'And,  because  there  was  no  other 
Husting  of  pleas  of  land  held  at  the  Guildhall  aforesaid  from  the  delivery  of  this 
writ  until  the  return  thereof,  we  cannot  proceed  further  thereon.' "  (Signature  of 
the  sheriffs.)  "  Whereupon,  by  another  writ  of  exigent  of  our  said  Lord  the  King, 
the  sheriffs  of  London  are  commanded  that,  allowing  the  two  Hustings  at  which  the 
said  C.  Wright  was  demanded  and  did  not  appear,  as  they  the  said  sheriffs  before 
returned  to  our  said  Lord  the  King,  they  the  said  sheriffs  cause  him  to  be  fiirther 
demanded  at  their  next  Husting,  and  so  from  Husting  to  Husting,  until  he  shall  be 
outlawed  according  to  the  law  and  custom  of  England,  if  he  shall  not  appear;  and, 
if  he  shall  appear,  that  then  they  take  him  and  him  safely  keep,  so  that  they  may 
have  his  body  before  our  said  Lord  the  King  on  the  30th  day  of  October,(a)  where- 
soever," Ac;  continuance  as  before,  and  day  given  to  S.  Penneli  and  the  coroner  to 
30th  October:  (a)  appearance  on  that  day  by  the  coroner  and  S.  Penneli ;  and  return 
of  the  last  exigent  by  the  sheriffs,  stating  demand  and  non-appearance  of  C.  Wright,  at 
the  several  Hustings  held  on  Monday  nest  before  the  Feast  of  the  Nativity  of  St.  John 
the  Baptist,  5  W.  4,(a)  on  Monday  next  after  the  Feast  of  the  Visitation,  6  W.  4,(<i) 
and  on  Monday  next  before  the  Feast  of  James  the  Apostle,  6  W.  4.(a)  *  Therefore  by 
the  judgment  of  the  Honourable  Charles  Ewan  Law,  Recorder  of  the  City  of  London, 
according  to  the  custom  of  the  said  city,  and  according  to  the  law  and  custom  of 
England,  the  said  Charles  Wright  is  outlawed.' "  Signature  of  the  sheriffs :  contin- 
uance, as  before,  and  day  given  to  the  coroner  and  S.  Penneli  to  8th  January. (5) 

"And  now,  that  is  to  say,  on  the  26th  day  of  January  in  this  same  term,  before 
our  said  Lady  the  Queen  at  Westminster,  the  said  Charles  Wright,  being  a  prisoner 
in  oustody  by  virtue  of  a  warrant  theretofore  issued  upon  the  said  judgment  of  con- 
*1  '{fil  ^^^^^^  ^^^  outlawry,  is  brought  in  ^custody  aforesaid  into  Court  here,  and 
1  thereupon  prays  oyer  of  the  record  aforesaid ;  and  it  is  read  to  him :  he  also 
praya  oyer  of  Uie  said  first-mentioned  vmt  of  exigi  facias ;  and  it  is  read  to  him  in 
these  words,"  Ac.    The  writ  was  then  set  out.     "  Which  being  read  and  heard,  the 

(a)  A.  D.  1835.  (6)  A.  D.  1636. 
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said  Charlea  Wright  says  that  in  the  I'ecord  and  process,  and  also  in  the  publication, 
of  the  aforesaid  outltiwry,  and  in  the  pronouncing  the  said  judgment  of  conviction, 
there  is  manifest  error  in  this ;  to  wit,  that  it  is  not  shown,  nor  does  it  appear  by  the 
return  of  the  said  sheriffs,"  &c. :  errors  were  then  alleged  in  the  process  of  outlawry. 
**  There  is  also  error  in  this ;  to  wit,  that  the  said  process  and  judgment  of  outlawry 
tfl  founded  on  the  said  judgment  of  the  said  Court  of  our  said  Lord  the  late  King, 
whereby  it  was  considered  and  adjudged  that  the  said  G.  Wright  and  S.  Pennell  be 
eeverally  convicted  of  the  premises  above  charged  upon  them  as  aforesaid ;  and, 
whereas  the  charge  contained  in  the  eighth  and  subsequent  counts  of  the  said  indict- 
ment is  of  too  general  and  vague  a  nature  to  warrant  or  sustain  any  conviction 
thereon,  therefore  in  that  there  is  manifest  error.  There  is  also  error  in  this :  to  wit, 
thftt  the  said  Court  have  considered  and  adjudged  that  the  said  C.  Wright  and  S. 
Penoell  be  severally  convicted  of  the  premises  above  charged  upon  them  as  aforesaid ; 
whereas  the  said  Court  should  and  ought  to  have  considered  and  adjudged  that,  as  to 
part  of  the  premises  so  charged,  to  wit,  the  eighth  and  subsequent  counts,  the  said 
C.  Wright  and  S.  Pennell  go  without  day :  therefore  in  that  there  is  manifest  error. 
Wherefore  the  said  Charles  Wright  prays  that  the  outlawry  and  conviction  aforesaid^ 
for  the  errors  aforesaid,  and  other  errors  appearing  on  the  record  and  process  afore- 
said, vMy  be  reversed  and  heldjbr  nothing;  and  that  he  may  be  restored  to  the  common 
Uw  and  to  all  which  he  hath  lost  by  occasion  of  the  outlawry  aforesaid,  &c.  And 
now,  on  the  same  day  and  year  aforesaid,  Charles  Frmicis  Robinson^  Esq.,  Coroner 
and  Attorney  of  our  Sovereign  Lady  the  Queen,  in  the  Court  of  our  said  Lady  the 
Queen  before  the  Queen  herself,  being  present  here  in  Court  in  his  proper  person, 
and  having  heard  the  matters  aforesaid  above  assigned  for  error,  for  our  Sovereign 
Lidy  the  Queen  saith  that  neither  in  the  record  and  process  aforesaid,  nor  in  the 
publication  of  the  aforesaid  outlawry,  nor  in  the  pronouncing  the  said  judgment  of 
conviction,  is  there  any  error :  and  he  prays  that  the  Court  of  our  said  Lady  the 
Queen  now  here  may  proceed  to  the  examination;  as  well  of  the  record  and  proceed- 
ings aforesaid,  as  of  the  matters  aforesaid  above  assigned  for  error ;  and  that  the 
oatlawry  aforesaid  may  be  in  all  things  confirmed.'' 

The  case  on  error  in  this  Court  was  argued  in  Michaelmas  term, 
1846.(a) 

*Sir  John  Jervis,  Attorney-General,  for  the  plaintiff  in  error,  p^-  -« 
Wright  (defendant  below). — The  prosecutor  does  not  object  to  *" 
the  reversal  of  the  outlawry,  but  contends  t^at  the  indictment  cannot 
be  impeached  in  this  proceeding.  Now  the  error  alleged  is  « in  the 
record  and  process,  and  also  in  the  publication,  of  the  aforesaid  out- 
lawry, and  in  the  pronouncing  the  said  judgment  of  conviction."  Error 
is  assigned  expressly  on  the  judgment  of  conviction ;  and  the  prayer  is 
"that  the  outlawry  and  conviction  aforesaid"  "be  reversed."  Then 
the  Coroner  pleads  <<  that  neither  in  the  record  and  process  aforesaid, 
nor  in  the  publication  of  the  aforesaid  outlawry,  nor  in  the  pronouncing 
the  said  judgment  of  conviction,  is  there  any  error."     If  he  had  meant 

(a)  November  18th.  In  the  preceding  Esster  term  (May  5th,  1846),  Sir  F.  Tkeng^r,  Attor- 
ney-General, had  applied  to  have  the  caee  taken  oat  of  its  regular  place  in  the  Crown  paper,  and 
duposed  of  at  once,  oflferiug  to  agree  to  a  reversal  of  the  ouUawry,  and  contending  that  the 
plaintiff  in  error  was,  at  thin  step,  entitled  to  no  more.  HurUtonef  for  the  plaintiff  in  error,  con- 
teoded  that  the  judgment  of  conviction  should  be  reversed,  citing  several  of  the  authorities 
meationed  in  the  text  The  Court  (Lord  Denman,  C.  J.,  Pattbson,  Williams,  and  Wigbtman, 
Js.)  took  time  to  consider,  and  afterwards  directed  that  the  ease  should  comt  on  in  its  regular 
order  in  the  Crown  paper. 
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to  object  to  the  mode  in  which  the  plaintiff  in  error  shapes  the  objec- 
tions, he  should  have  demurred.  That  was  done  in  a  case  of  which 
the  record  is  in  Rastell's  Entries,  ErroVy  plac.  1,  fol.  292  b,  where,  it 
is  true,  the  Court  quashed  the  writ  of  error  so  far  as  regarded  the 
reversal  of  the  judgment,  reversing  the  outlawry  alone.  [Coleridge, 
J. — Can  we  vacate  our  own  record  ?]  It  is  like  an  arrest  of  judgment. 
In  the  commentary  on  Fitz.  Nat.  Brev.  Writ  of  Urror,  20  F,  note  (6), 
it  is  said  to  have  been  held  that  the  plaintiff  in  error  <<  might  well 
have  a  writ  of  error  to  reverse  both  the  principal  judgment  and  the 
*i^ftl  *^u^l*^'''y-    H  H.  4,  66.    And  may  assign  error  in  the  principal, 

-^  before  he  reverses  the  outlawry ;  for  by  reversing  the  principal  he 
reverses  the  outlawry.  11  H.  4,  6.  8  H.  7, 10.  7  H.  6, 44.  Contrdy  7  H. 
4,  40.'*  It  seems  from  this  that  even  a  judgment  of  outlawry,  good  in 
itself,  may  be  reversed  for  error  in  the  judgment  on  which  it  is  founded : 
and  that  is  reasonable,  the  outlawry  being  merely  a  collateral  proceed- 
ing to  punish  the  party  for  avoiding  the  punishment ;  and,  if  the  con- 
viction itself  be  bad,  the  party  ought  not  to  be  punished,  though  the 
process  of  outlawry  be  quite  regular :  yet  that  would  be  the  result  if 
the  conviction  may  not  be  impugned  in  this  mode.  Three  authorities 
from  the  Year-books  are  mentioned  by  the  annotator  on  Fitzherbert,  as 
supporting  his  view.  In  Yearb.  Mich.  11  H.  4,  fol.  6  A,  pi.  14  (Terscu- 
lard'  V.  Penros),  error  was  brought  upon  a  judgment  and  an  outlawry 
pronounced  thereon ;  and  the  plaintiff  in  error  attacked  the  principal 
judgment :  it  was  objected  to  this  that,  although  there  might  be  error 
in  the  principal  record,  yet,  if  the  process  of  outlawry  after  the  judg- 
ment were  good,  the  outlawry  could  not  be  reversed :  but  Gascoigne 
(C.  J.  of  K.  B.)  said  that  the  record  and  the  judgment  were  the  ori- 
ginal of  the  process  of  outlawry,  so.  that,  if  there  were  defect  in  the 
original  judgment,  the  outlawry,  which  depended  upon  it,  was  rever- 
Bable.(a)  In  Yearb.  Trin.  7  H.  6,  fol.  44  A,  pi.  22,  the  plaintiff  in 
error  was  allowed  to  assign  error  on  the  chief  judgment  as  well  as  the 
outlawry,  though  the  objection  was  taken.  [Coleridge,  J. — Could  the 
*1  ^Ql  ^^^^^  reverse  its  own  ^judgment  in  law  ?]    The  error  there  seems 

^  to  have  been  error  in  fact.  But  in  Yearb.  Hil.  8  H.  7,  fol.  9  B, 
pi.  2,  where  error  was  similarly  assigned,  it  does  not  appear  that  there 
was  error  in  fact.  In  Coke's  Entries,  Det,  fol.  152  6,  157  a,  pi.  31, 
there  is  a  precedent  of  an  aflSrmance  of  the  principal  judgment  simul- 
taneously with  a  reversal  of  the  outlawry.  In  Rex  v,  Wilkes,  4  Burr. 
2527,  it  was  sought  to  reverse  the  outlawry  for  insuflSciency  in  the 
information  as  well  as  error  in  the  process  of  outlawry  :  and  Lord  Mans- 
field delivered  his  judgment  on  the  objection  to  the  information,  adding 
that,  if  well  founded,  it  would  equally  hold  upon  a  motion  in  arrest  of 

(o)  From  the  oonclasion  of  this  case,  Yearb.  Trin.  11  H.  4,  fol.  94  A,  pi.  57,  it  seems  that  the 
outlawry  was  actually  rcTersed  for  an  error  in  the  chief  record. 
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judgment.(a)  In  the  collection  of  precedents  entitled  Judgments  as 
they  were  upon  solemn  arguments  given,  &c.,  pp.  263,  264  (London, 
1659),  18  an  entry  of  reversal  of  the  judgment  and  outlawry  together. 
Sir -P.  Thesiger,  contra. — The  reversing  of  the  outlawry  is  not  objected 
to;  and  the  Court  can  at  present  do  no  more,  whatever  be  the  cause  of 
reversal.  The  assignment  of  error  insists  on  the  supposed  insufficiency 
in  the  indictment  only  on  the  ground  <«  that  the  said  process  and  judg- 
ment of  outlawry  is  founded  on  the  said  judgment"  of  conviction.  The 
prayer  of  the  writ  of  error  is  indeed  that  the  «' outlawry  and  conviction" 
may  be  reversed ;  but  it  concludes  with  demanding  that  the  plaintiff  in 
error  '<  be  restored  to  the  common  law  and  to  all  which  he  hath  lost  by 
occasion  of  the  outlawry ;"  and  the  defendant  in  error,  denying  that 
there  is  error  in  the  outlawry  or  judgment  of  conviction,  prays  an 
examination  of  the  proceedings,  <<  and  that  the  outlawry  aforesaid  may 
be  in  all  things  *confirmed.'*  The  question,  therefore,  referred  ri^^r^r. 
to  the  Court  is  merely  as  to  the  reversal  of  the  outlawry.  The  *- 
defendant  in  error  denies  that  there  is  error  in  either  the  judgment  or 
outlawry,  because  the  outlawry  might  be  reversed  for  a  defect  in  either. 
Even  if  the  parties  had  pleaded  so  as  to  raise  a  question  on  the  reversal 
of  the  judgment  of  conviction,  that  would  not  give  jurisdiction.  It  is 
true  that  an  error  in  the  judgment  in  chief  may  be  ground  for  reversing 
the  outlawry,  as  is  implied  by  the  proceeding  in  Rex  v.  Wilkes,  4  Burr. 
2527,  2553 ;  but  that  is  very  different  from  reversing  the  judgment. 
And  thus  the  hardship  suggested  on  the  other  side  could  not  arise ;  for, 
if  there  were  a  regular  outlawry  upon  a  bad  judgment,  the  outlawry 
might  be  reversed,  and  then  the  party  could  be  heard  to  reverse  the 
judgment,  or,  in  this  case,  to  arrest  it.  In  some  of  the  precedents 
cited  on  the  other  side,  the  writ  of  error  itself  seems  to  have  been  so 
framed  as  to  demand  a  reversal  of  both  the  principal  judgment  and  the 
oatlawry.  That  explains  the  note  (i)  on  Fitzh.  N.  B.  20,  F.  [Lord 
Denman,  C.  J. — It  seems  so :  but  how  could  that  have  been  allowed  ? 
How  could  an  outlaw,  before  his  outlawry  was  reversed,  be  heard  for 
reversing  the  judgment?]  Probably  at  that  time  the  rule  was  not 
established,  as  now,  that  an  outlaw  can  be  heard  only  to  reverse  his 
outlawry.  The  case  in  the  note  on  Fitzherbert  was  a  redisseisin, 
where,  if  the  first  judgment  be  reversed,  all  the  proceedings  on  the 
redisseisin  are  reversable;  1  Rol.  Abr.  777,  tit.  Error  (F),  pi.  1,  where 
also  it  is  said,  pi.  3,  4,  that  the  reversal  of  the  original  judgment 
reverses  the  outlawry,  but  the  reversal  of  the  outlawry  does  not  reverse 
the  ^original  judgment,  citing  the  first  two  authorities  mentioned  r^^/>| 
in  the  note  to  Fitzherbert.  The  judgment  of  this  Court  can  be  '- 
reversed,  for  matter  at  law,  only  (under  stat.  11  G.  4  4  1  W.  4,  c.  70, 
8.  8)  in  the  Court  of  Exchequer  Chamber.  But,  further^  here  is  no 
judgment,  properly  speaking,  but  only  a  conviction;  and  error  does 

(a)  4  Burr.  255S. 
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not  lie  till  there  is  judgment  on  the  conviction ;  Long's  Case,  Cro.  Elis. 
489.  Further,  the  conviction  is  of  two :  error  therefore  cannot  be 
brought  by  one  only ;  3  Bac.  Abr.  68  (7th  ed.)  tit.  Error  (B). 

Sir  John,  Jervts,  Attorney-General,  in  reply. — As  this  record  is 
framed,  the  Cqurt  cannot  avoid  disposing  of  the  objection  to  the  judg- 
ment of  conviction.  [Coleridge,  J. — Why  so  ?  If  we  think  we  can 
deal  with  the  outlawry  only,  may  we  not  reverse  it  for  one  objection 
without  discussing  the  others  ?]  In  the  case  in  the  note  to  Fitzherbert 
the  inquiry  went  back  one  step  farther  than  is  here  asked ;  for  the  judg- 
ment in  the  first  action  was  impeached,  though  the  outlawry  was  only 
in  the  subsequent  proceeding,  the  redisseisin. 

Lord  Denman,  C.  J. — This  is  a  writ  of  error  to  reverse  an  outlawry. 
It  is  admitted  that  the  outlawry  must  be  reversed :  but  the  Attorney- 
General  wishes  us  to  go  farther  back,  and  to  review  the  judgment  of 
conviction.  This  we  are  not  called  upon  to  do,  by  the  writ :  nor  is  the 
judgment  before  us  for  this  purpose.  In  some  of  the  early  cases  it 
seems  that  the  Court  was  called  upon  to  do  both ;  and  then  perhaps 
^-  i.^-.  they  could  not  avoid  it :  though  I  cannot  see  how  that  could  be 
-^  '''consistent  with  the  principle  that  an  outlaw  can  be  heard  only 
for  the  purpose  of  having  his  outlawry  reversed.  For  that  purpose, 
no  doubt,  he  is  entitled  to  urge  that  the  judgment  is  faulty :  that  was 
done  in  Rex  v.  Wilkes,  4  Burr.  2536,  2544:  but  the  result  can  bi5 
nothing  beyond  a  reversal  of  the  outlawry.  I  wish  to  observe  that  I 
think  one  of  Sir  F.  Tliesigera  objections  unfounded ;  namely,  that  one 
of  several  defendants  cannot  maintain  error  without  joining  the  others. 
That  is  clearly  not  so.  In  O'Connell's  case  (a)  the  several  defendants 
had  separate  writs  of  error. 

Coleridge,  J. — On  behalf  of  the  plaintiff  in  error  it  is  urged  that  a 
defect  in  either  the  judgment  or  process  of  outlawry  would  be  sufficient 
ground  for  reversing  the  outlawry,  and  that  therefore  he  is  entitled  in 
this  proceeding  to  call  upon  us  to  reverse  the  judgment.  It  is  also 
suggested  that  the  defendant  has  assented  to  this,  by  taking  issue  as  to 
the  error  in  the  judgment :  but  to  this  I  think  Sir  F,  Thestger  has  given 
the  true  answer :  namely,  that,  as  a  defect  in  the  judgment  as  well  as 
one  in  the  process  of  outlawry  would  warrant  a  reversal  of  the  outlawry, 
it  was  necessary,  with  a  view  to  the  validity  of  the  outlawry  alone,  to 
deny  that  there  was  error  in  either.  There  are  two  reasons  for  our  not 
deciding  upon  the  judgment  now.  First,  there  are  errors  assigned 
besides,  upon  which  we  can  reverse  the  outlawry.  Secondly,  no  judg- 
ment has  yet  been  pronounced  by  this  Court.  There  has  been  only  a 
plea  of  Guilty,  which  in  its  effect  is  the  same  as  a  verdict  of  Guilty ; 
*i«^i  *"^  ^^^'^  ^^^  legal  consequence  follows,  that  *the  defendants 
-*  are  convicted.  The  Court  has  done  nothing.  If  the  parties  be 
brought  up  for  judgment,  there  may  be  a  nolle  prosequi  on  some  counts 

(a)  O'ConneU  v.  The  Queen,  11  GL  A  F.  155, 182. 
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ft&d  judgment  on  counts  only  which  are  good.  Thus  we  are  called  upon  to 
reverse  by  anticipation  a  judgment  which  may  be  valid.  We  ought  there- 
fore to  do  only  what  the  writ  asks  us  to  do ;  that  is,  reverse  the  outlawry. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  It  may  possibly  be 
necessary  sometimes  to  inquire  whether  there  be  error  in  an  original 
judgment  so  as  to  furnish  ground  for  reversing  the  outlawry.  But  all 
that  this  writ  calls  upon  us  to  do  is  to  reverse  the  outlawry.  Our 
judgment  can  do  no  more  than  that :  and,  if  there  be  any  defects  for 
which  that  must  be  done,  we  need  not  inquire  whether  there  are  other 
defects. 

Erle,  J. — The  only  final  judgment  which  has  yet  been  pronounced  is 
that  of  outlawry.  Are  we  to  reverse  judgment  on  the  indictment  ? 
The  record  shows  conclusively  that  there  is  no  such  judgment ;  the 
Court  is  not  yet  advised  what  judgment  to  give.  The  real  meaning 
of  the  record  is,  that  the  defendant  has  pleaded  Guilty,  and  a  capias 
has  issued  to  bring  him  up  for  judgment.  On  that,  error  cannot  be 
assigned. 

The  record  was  continued  as  follows : 

"Whereupon,  the  Court  of  our  said  Lady  the  Queen,  before  the  Queen  herself  now 
here,  having  seen  and  fully  understood  all  and  singular  the  premises  aforesaid,  and 
having  examined  and  inspected  the  record  and  process  aforesaid,  and  also  the  publi- 
cation of  the  aforesaid  outlawry  and  the  judgment  of  outlawry  thereon  given  as  afore- 
said, as  well  as  the  matters  above  assigned  and  alleged  for  error :  it  appears  to  the 
said  Court  *here  that  in  the  record  and  process  of  outlawry  aforesaid,  as  also  p^^  f*A 
in  the  said  publication  and  judgment  of  the  said  outlawry,  there  is  manifest  *- 
error.  Therefore  it  is  considered  and  adjudged  by  the  said  Court  here  that,  for  cei" 
tain  of  the  errors  above  in  that  behalf  assigned,  the  said  judgment  of  outlawry,  in 
form  aforesaid  pronounced  and  had  against  the  said  C.  Wright,  be  reversed,  annulled, 
and  altogether  held  for  nothing ;  and  that  the  said  C.  Wright  be  discharged  from  the 
outlawry  aforesaid,  and  be  restored  to  all  things  which  by  reason  of  the  judgment 
of  outlawry  aforesaid  he  has  lost." 

Sir  John  Jervis,  Attorney-General,  in  Hilary  term,  1847,  obtained  a 
rale  to  show  cause  why  the  judgment  on  all  the  counts  except  the  9th 
and  lOth(a)  should  not  be  arrested.  In  Trinity  vacation  (June  80th), 
1847, 

Peacock  showed  cause. — Three  objections  will  be  taken  to  the  first 
four  counts. 

First.  It  will  be  said  those  counts  do  not  show  any  offence,  inasmuch 
as  the  conspiracy  alleged  is  to  obtain  the  <<  means  and  power"  only  of 
transferring  stock ;  and  Rex  v.  Richardson,  1  M.  &  Rob.  402^  will  be 
relied  on,  where  it  was  held  that  an  indictment  for  a  conspiracy  to  cheat 
and  defraud  a  party  of  <<  the  fruits  and  advantages'*  of  a  verdict  was  too 
general.  But  here  the  counts  set  out  overt  acts  which  of  themselves 
amount  to  a  misdemeanour ;  for  it  is  averred  that  the  defendants  by 
false  depositions  obtained  the  "means  and  power"  of  transferring,  and 

(a)  The  rulo  was  refused  with  respect  to  these. 
The  case  on  the  rule  to  arrest  judgment  is  reported  by  H.  Davison,  Bsq. 

VOL.  XIV. — 16  L 
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that  Pennell  did  transfer,  the  stock.  Even  if  the  defcudants  had  sought 
to  attain  some  innocent  object,  it  would  be  an  indictable  offence  to 
employ  false  swearing  as  the  means  of  attaining  it.  In  Rex  v.  Eccles, 
13  East,  230,  note  (d),  S,  C.  1  Leach,  C.  C.  274,  4th  ed.,  the  indict- 
ment  stated  that  the  defendants  conspired  together,  by  ^^  indirect 
y^nr-i  means'*  to  prevent  a  *person  from  carrying  on  his  trade  (not 
^  stating  what  those  means  were) ;  and  on  motion  to  arrest  the 
judgment  the  indictment  was  held  good.  That  case  is  supported  by 
Winsraore  v.  Greenbank,  Willes,  677,  where  the  declaration  charged 
that  the  defendant  "  unlawfully  and  unjustly  persuaded,  procured,  and 
enticed"  the  plaintiff's  wife  to  absent  herself  from  her  husband ;  and  it 
was  held  unnecessary  to  state  the  particular  circumstances  which  made 
such  persuasion  and  procurement  unlawful.  So,  where  a  count  charged 
the  defendants  with  conspiring  to  cause  certain  goods  which  had  been 
brought  into  the  port  of  London  from  parts  beyond  seas,  and  in  respect 
whereof  certain  duties  were  payable,  to  be  carried  away  from  the  port 
and  delivered  to  the  owners  without  payment  of  duties,  with  intent 
thereby  to  defraud  the  Queen,  and  did  not  particularly  describe  the 
goods,  or  the  means  of  effecting  the  object  of  the  conspiracy,  the  indict- 
ment was  held  sufficient;  Regina  v.  Blake,  6  Q.  B.  126  (E.  C.  L.  R. 
vol.  51).(a)  The  conspiracy  as  alleged  is  not  a  conspiracy  without 
effect ;  overt  acts  are  laid ;  and  the  allegatioti  of  them  makes  this  a 
good  indictment  for  conspiracy ;  Rex  v.  Spragg,  2  Burr.  993,  999. 

Secondly.  It  will  be  objected  that  the  person  whom  it  was  the 
object  of  the  conspiracy  to  defraud  is  not  distinctly  pointed  out.  But 
the  conclusion  of  each  count  alleges  an  intent  to  defraud  a  company 
or  an  individual  properly  described.  In  King  v.  The  Queen,  7  Q.  B 
795  (E.  C.  L.  R.  vol.  53),(6)  where  the  indictment  was  held  bad,  it 
charged  merely  a  conspiracy  to  cheat  and  defraud  « certain  liege  sub- 
^'[RfM  jects,"  *being  tradesmen,  of  their  goods,  &c.,  without  either 
^  naming  such  persons  or  stating  any  excuse  for  not  naming 
them. 

The  third  objection  (which  is  also  taken  to  the  fifth  and  sixth  counts) 
is  that  it  is  not  stated  whose  property  the  stock  was.  That  however  is 
immaterial,  since  the  overt  acts  charge  an  indictable  misdemeanour. 

The  7th  and  8th,  11th  and  12th  counts,  as  to  which,  substantially, 
the  same  objections  are  raised,  but  which  state  no  overt  acts,  cannot  be 
supported ;  and,  as  to  those,  the  rule  may  be  made  absolute. 

Hurhtoney  contri. — First.  The  conspiracy  alleged  does  not  amount 
to  an  offence  in  law.  It  is  difficult  to  attach  any  definite  legal  meaning 
to  a  charge  of  conspiracy  to  obtain  « the  means  and  power"  of  doing  an 
act.     The  object  of  such  conspiracy  may  be  perfectly  innocent ;  two  or 

('i)  See  Rogina  v.  Gomperts,  9  Q.  B.  824  (E.  C.  L.  R.  vol.  58). 

{h)  In  Ezoh.  Ch.;  reTeraiag  the  judgment  of  the  Court  of  Q.  B.  in  Regina  v.  King,  7  Q.  B. 
782  (E.  C.  L.  R.  vol.  63). 
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more  persons  who  agree  to  join  in  purchasing  a  gun  for  the  purpose  of 
killing  game  may,  in  one  sense,  be  said  to  have  conspired  together  to 
obtain  the  ^^  means  and  power  *  of  committing  murder.  It  is  sought  to 
make  out  an  offence  by  aid  of  the  overt  acts :  but  the  gist  of  the  crime 
is  the  conspiracy  itself.  In  Regina  v,  Kenrick,  5  Q.  B.  49,  61  (E.  C. 
L.  R.  voL  48),  Lord  Denman,  C.  J.,  said  that  any  combination  to  pre- 
judice another  unlawfully  htis  been  considered  as  constituting  a  con- 
spiracy :  and  he  added :  «  The  offence  has  been  held  to  consist  in  the 
conspiracy,  and  not  in  the  facts  committed  for  carrying  it  into  effect." 
In  the  present  case,  if  the  overt  acts  show  an  offence  amounting  to 
some  misdemeanour,  other  than  a  conspiracy,  the  defendants  should 

have  *been  indicted  for  that  other    offence,  and  not  for  a  con-  r*-fz>^ 

I  *1d7 
spiracy.  '■ 

Secondly.  The  person  whom  it  was  the  object  of  the  conspiracy  to 
defraud  should  be  shown  with  certainty.  That  defect  is  not  cured  by 
the  concluding  allegation  «  with  intention  to  defraud,"  &c. :  the  rule  of 
law  in  that  respect  applies  as  well  to  an  indictment  for  a  conspiracy  as 
to  an  indictment  for  obtaining  goods  by  false  pretences  ;  and  an  indict- 
ment for  obtaining  goods  by  false  pretences  was  held  bad  for  not  stating 
to  whom  the  goods  belonged,  though  the  indictment  concluded  by 
alleging  an  intent  then  and  there  to  cheat  and  defraud  a  person  named ; 
Rex  V.  Martin,  8  A.  &  E.  481.  And  King  v.  The  Queen,  7  Q.  B.  795 
(E.  G.  L.  R.  vol.  53),  in  which  the  judgment  of  this  Court  in  Regina  v. 
King,  7  Q.  B.  782  (E.  C.  L.  R.  vol.  53),  was  reversed  on  error  by  the 
Exchequer  Chamber,  is  a  distinct  authority  to  show  that,  where  an 
indictment  charges  a  conspiracy  to  defraud,  the  individuals  to  be  de- 
frauded must  be  described  by  name. 

Thirdly.  It  ought  to  have  been  stated  to  whom  the  stock  belonged^ 
The  counts  commence  by  alleging  that  certain  stock  was  standing  in 
the  books  of  the  Company,  in  the  name  of  a  person  who  id  stated  to  be 
deceased.  Primfi  facie  the  property  in  the  stock  was  in  the  Ordinary. 
But  it  appears  from  the  statement  of  the  overt  acts  that  the  deceased 
had  left  a  will,  so  that  the  property  in  the  stock  would  seem  to  have 
vested  in  an  executor.  The  authorities  on  this  point  are  collected  in 
Regina  v.  Parker,  3  Q.  B.  292  (E.  C.  L.  R.  vol.  43),(a)  where  an  indict- 
ment for  obtaining  goods  by  false  pretences  was  held  bad  for  *not  r^t-i^^ 
stating  to  whom  the  goods  belonged.  There  Lord  Dei^man,  G.  ^ 
J.,  said :  "  Although  weighty  doubts  may  be  stated  as  to  the  propriety 
of  requiring  particularity  in  matters  which  do  not  affect  the  question  of 
moral  offence,  yet  it  has  always  been  held  that  the  goods  must  be 
described  as  belonging  to  some  party,  or  that  some  other  description 
most  be  given  of  them,  since  otherwise  the  prosecutor  might  make 
an  indefinite  statement,  and  lie  in  wait  for  whatever  might  come  out  in 
evidence." 

la)  Sea  DonglMB  v.  The  Queen,  13  Q.  B.  74,  80  (E.  0.  L.  R.  vol.  06). 
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Lord  Denman,  G.  J. — I  am  of  opinion  that  the  first  six  counts  may 
be  sustained.  The  statement  of  the  means  used  for  effecting  the  object 
of  the  conspiracy  is  so  interwoven  with  the  charge  of  conspiracy  as  to 
show  upon  the  face  of  those  counts  an  unlawful  conspiracy.  But,  if 
that  were  not  so,  the  overt  acts  show  an  indictable  misdemeanour  upon 
which  the  Court  can  pronounce  judgment. 

The  rule  will  be  absolute  for  arresting  the  judgment  on  the  7th,  8th, 
11th,  and  12th  counts. 

Patteson  and  Coleridge,  Js.,  concurred. 

Rule  absolute  as  to  the  7th,  8th,  11th,  and  12th  counts  only.(a) 

The  record  was  continued  as  follows. 

"And,  because  the  Court  of  our  said  Ladj  the  Queen  now  here  is  not  as  yet  advised 
about  giving  their  judgment  of  and  upon  the  premises  whereof  the  said  C.  Wright 
and  the  said  S.  Pennell  are  so  convicted  as  aforesaid,  day  is  therefore  further  given,  as 
well  to  the  said  C.  F,  Robinson^  who  for  our  said  Lady,"  &c.,  **a6  to  the  said  0.  Wright 
and  the  said  S.  Pennell,  until  the  11th  day  of  January,  in  the  10th  year  of  the  reign  of 
*1  fiQI  ^"'  Sovereign  Lady  the  Queen, (6)  before  our  said  Lady  the  Queen,  at  *We«t- 
-J  minster,  to  hear  their  judgment  thereupon,  for  that  the  said  Court  of  our  said 
Lady  the  Queen  now  here  is  not  as  yet  advised  thereof.  At  which  time,  to  wit,  on  the 
11th  day  of  January  last  aforesaid," (6)  &c.:  appearances  of  the  Coroner,  C.  Wright, 
and  S.  Pennell;  and  continuance  by  cur.  adv.  vult  to  15th  April,  10  Vict.,(6)  and  the 
same  again  to  12th  June,  10  Vict.(6)  Appearance  on  the  said  12th  of  June.(&)  '*  Where- 
upon, all  and  singular  the  premises  being  seen  and  fully  understood  by  the  said  Court 
here,  and  mature  deliberation  had  thereupon :  it  is  considered  and  adjudged  by  the 
said  Court  here  that  the  matters  charged  against  them  the  said  C.  Wright  and  the  said 
S.  Pennell,  and  each  of  them,  in  and  by  the  7th,  8th,  lltb,  and  12th  counts  of  the  said 
indictment  respectively,  and  upon  which  the  said  C.  Wright  and  the  said  S.  Pennell 
have  been  so  found  Guilty  upon  their  own  confession  as  aforesaid,  and  every  of  ihem, 
are  not  sufficient  in  law;  and  that  they  the  said  C.  Wright  and  S.  Pennell  be  dismissed 
and  discharged  by  the  Court  here  altogether  of  and  from  the  matters  therein  specified 
and  charged  upon  them  respectively  as  aforesaid, 'and  that  they,  the  said  C.  Wright 
and  the  said  S.  Pennell,  depart  without  day  in  that  behalf.  And,  because/the  Court 
of  our  said  Lady  the  Queen,  now  here,  is  not  as  yet  advised  about  giving  their  judg- 
ment of  and  upon  tho  matters  charged  against  the  said  C.  Wright  and  the  said 
Sophia  Pennell,  in  and  by  the  Ist,  2d,  3d,  4th,  5th,  6th,  9th,  and  10th  counts  of  the 
said  indictment  respectively,  and  whereof  they  the  said  C.  Wright  and  the  said  S. 
Pennell  are  so  convicted  upon  their  own  confession  as  aforesaid,  day  is  therefore 
further  given,  as  well  to  the  said  C,  F.  Bohinson,  who  for  our  said  Lady,"  &c.,  "as 
to  the  said  C.  Wright  and  the  said  S.  Pennell,  until  the  23d  day  of  November,  in  the 
11th  year  of  the  reign  of  our  Sovereign  Lady  the  Queen, (6)  before  our  said  Lady 
the  Queen  at  Westminster,  to  hear  their  judgment  thereupon :  for  that  the  said  Court 
of  our  Sovereign  Lady  the  Queen  now  here  is  not  as  yet  advised  thereof.  At  which 
time,  to  wit,  on  the  23d  day  of  November  last  aforesaid, (6)  before  our  said  Lady  the 
Queen,  at  Westminster,  comes  the  said  C  F,  Bobitison^  who  for  our  said  Lady,"  &c., 
"and,  the  said  C.  Wright  being  present  here  in  Court:  It  is  considered,  and  adjudged, 
and  ordered,  by  the  said  Court  here,  that  he,  the  said  defendant  C.  Wright,  for  the 
offence  charged  upon  him  in  and  by  the  first  count  of  the  said  indictment,  be  im- 
prisoned in  the  Queen's  Prison  for  the  space  of  twelve  calendar  months  now  next 
ensuing ;  and  that  he,  the  said  defendant  C.  Wright,  for  the  offence  charged  upon 


(a)  See  p.  170,  note  (a),  post.  (&)  A.  d.  1847. 
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him  in  and  by  the  socond  count  of  the  said  indiotmentf  be  imprisoned  in  the  same 
prison  for  the  space  of  twelve  calendar  months  now  next  ensuing ;"  similar  judgment 
on  the  3d,  4th,  5th,  6th,  9th,  and  10th  counts,  respectively.  "And  he,  the  said 
defendant  C.  Woght,  is  now  here  in  Court  committed  to  the  custody  of  the  keeper 
of  the  said  prieon,  to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment." 

*The  defendant  Wright  brought  error  in  the  Exchequer  Cham-  r^t^ir/i 
ber.     The  entry  was  as  follows.  '• 

"  Charles  Wright,  indicted  with  n      In  the  Exchequer,  Trinity  term,  in  the 

mother,  plidDtiff  in  error,  ii  .1  ra.i_  ^  r\  -vr* 

^  V  eleventh  year  of  the  reign  of  Queen  Vic- 

The  Queen,  defendant  in  error.    J  toria. 

And  now,  that  is  to  say,  on  the  26th  day  of  May,  in  this  same 
term,**  &c. 

The  plaintiff  in  error  assigned  (besides  general  error  and  other 
grounds  which  it  is  not  necessary  to  set  out  (a) ),  grounds  which,  in  the 
corresponding  points  delivered  on  his  behalf,  were  stated  and  numbered 
as  follows. 

24.  That  the  capias  was  returnable,  and  a  day  given  to  defendant,  on 
a  dies  non  juridicus,  viz.,  12  April,  and  this  makes  a  discontinuance. 

25.  That  the  first  writ  of  exigi  facias  was  awarded  on  a  dies  non. 

26.  The  like  as  to  the  return  of  the  first,  and  award  of  the  second, 
writs  of  exigi  facias. 

27.  The  like  as  to  the  award  of  the  allocatur  exigent. 

28.  That  there  is  a  discontinuance,  no  day  being  given  to  defendant 
after  12  January. 

29.  General  assignment  of  discontinuance. 

30.  That  issue  was  joined  as  to  whether  there  was  error  in  the  judg- 
ment of  conviction;  but  no  judgment  was  given  thereon. 

31.  The  like. 

The  ca^e  came  on,  at  the  sittings  in  error  after  ^Michaelmas  r:fci7-f 
terra,  1848,(6)  before  Coltman,  Cresswbll,  and  Williams,  Js.,  '- 
and  Parks,  Platt,  and  Rolfe,  Bs. 
►     HurUtaney  for  the  plaintiff  in  error  (Wright,  defendant  below). 

First,  as  to  the  28th  point.  It  appears  by  the  record  (ant^,  p.  155), 
that,  after  the  return,  on  30th  October,  1885,  of  the  outlawry,  a  day  is 
given  to  the  Coroner  and  the  defendant  Pennell,  to  8th  January,  1836. 
On  26th  January,  1836,  the  plaintiff  in  error,  Wright,  is  brought  in  by 
warrant  upon  the  judgment  of  conviction  and  outlawry,  and  alleges 
error  (anti,  p.  156) ;  the  coroner  joins  in  error  on  the  same  day,  and, 
as  appears  (antd,  p.  163),  by  the  record  (though  the  fact  was  otherwise), 
the  outlawry  is  reversed  the  same  day.  No  continuance,  or  further 
entry,  appears  till  the  continuance  by  curia  advisari  vult,  and  the  day 

(a)  Among  theM  were  groonds  relatisg  to  the  Bufficiency  of  the  indictment :  but  these  were 
abandoned  on  argninent  by  HurUtone,  the  judgment  being  entered  separately  on  each  ooant,  and 
tbc  recent  decision  of  Regina  v.  SydserlTi  11  Q.  B.  245  (E.  C.  L.  R.  vol.  03),  supporting  the  9th 
tod  10th  eoaats. 

(h)  NovembOT  29th. 

l2 
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given,  to  11th  January,  1847  (ant^,  p.  168).  That  this  discontinuance 
is  a  fatal  error  appears  from  4  Hawk.  P.  Cr.  170  (ed.  7),  book  2,  ch. 
27,  8S.  87,  88 ;  Bradley  v.  Banks,  Cro.  Jac.  288,  S.  C.  1  Bulst.  141 ; 
Com.  Dig.,  Courts  (P  11),  Pleader  (V  1),  (V  3),  (W  1) ;  1  Rol.  Abr.  484, 
tit.  Conti7iuance  et  Discontinuance  (A),  pi.  2,  9.  The  statutes  of  jeofails 
do  not  apply  to  criminal  cases.  [Parke,  B.,  referred  to  O'Connell  v. 
The  Queen,  11  CI.  &  Fin.  155,(a)  and  Johnes  v.  Jobhes,  3  Dow,  1 ;  and 
he  added  that  the  reason  against  a  discontinuance  was  that  by  Magna 
Charta (6)  justice  ought  not  to  be  delayed.  Williams,  J. — Hawkins 
speaks  of  discontinuance  <<  after  issue  or  demurrer :"  this  is  a  case  of 
*1791  ^confession:  there  is  no  delay  of  trial.  Parke,  B. — Will  not 
^^  delay  of  judgment  raise  the  objection  ?] 

As  to  the  24th,  25th,  26th,  and  27th  points.  On  12th  January, 
1835,  the  plaintiff  in  error  not  appearing,  a  capias  issues  returnable  on 
12th  April,  1835.  On  that  day  the  sheriffs  return  Non  est  inventus, 
and  a  writ  of  exigent  is  awarded  returnable  on  24th  May,  1835.  On 
the  day  last  mentioned,  the  writ  is  returned,  and  an  allocatur  writ  of 
exigent  is  awarded  (ant^,  p.  155).  Now,  in  the  year  1885,  both  the 
12th  of  April  and  the  24th  of  May  fell  on  Sunday :  and  the  Courts 
cannot  act  on  a  Sunday  ;  Swann  v.  Broome,  3  Burr.  1595.  Ken  worthy 
V,  Peppiat,  4  B.  &  Aid.  28S  (E.  C.  L.  R.  vol.  6),  shows  that  the  pro- 
ceeding is  therefore  void,  and  not  amendable.  In  Morrison  v.  Manley, 
1  Dowl.  P.  C.  N.  S.  773,  a  distringas,  returnable  on  a  Sunday,  was  set 
aside  with  costs.  The  consequence  is,  that  there  is  a  discontinuance  on 
this  record  from  12th  January,  1835,  to  the  return  day  of  the  allocatur 
exigent,  namely,  30th  October,  1835,  that  is,  of  two  terms,  Easter  and 
Trinity.  [Parke,  B. — The  result  of  your  argument,  if  correct,  would 
be  to  make  the  outlawry  void :  but  that  is  set  aside  already.  There 
can  be  no  continuance  required  in  the  case  of  a  party  while  he  is  out- 
lawed. The  question  then  will  be  as  to  the  objections  to  the  proceed- 
ings subsequent  to  the  reversal.]  The  case  then  stood  over. 

In  the  same  sittings  (December  4th,  1848  ;  present  Coltman,  Crbsb 
WELL,  and  Williams,  Js.,  and  Parke,  Aldbrson,  Rolfe,  and  Platt, 
Bs.),  the  case  being  called  on, 

^-.-o-.  Parke,  B.,  said :  The  transcript  cannot  be  faithful.  *Let  the 
^  case  stand  over  and  the  record  be  looked  at :  and,  if  necessary, 
an  amendment  can  be  made.  This,  to  render  the  whole  correct,  must 
be  done  in  the  Court  of  Queen's  Bench ;  application  may  be  made  to 
the  officer  of  that  court.  Then  we  will  issue  a  certiorari  to  bring  up 
the  amended  transcript.  The  case  then  stood  over. 

Afterwards,  on  10th  January,  1849,  Erle,  J.,  ordered  "that  the 
prosecutors  amend  the  judgment  roll,  transcript  of  record,  and  office 

(a)  See  pp.  261,  325,  404,  406. 

(6)  Stat  9  H.  3,  o.  29.     See  Johnaon  «.  Norton,  2  RoU.  R.  442,  444. 
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copy  thereof,  by  adding  the  words  <  Hilary  term  in  the  9th  year  of  the 
reign  of  Queen  Victoria;*  and  any  defect  in  respect  of  the  continu- 
ances ;  and  that  the  plaintiff  in  error  shall  have  ten  days  to  new  assign 
errors." 

The  following  amendments  were  made. 

After  the  day  given  to  8th  January,  1886  (p.  155),  and  before  the 
entry  of  the  bringing  of  Wright  into  court  (ib.),  was  inserted : 

*'  Hilarj^  term  in  the  nintii  year  of  the  reign  of  Queen  yictoria.''(a) 

After  the  joinder  in  error  in  Q.  B.  (p.  166),  and  before  the  judgment 
of 'Q.  B.  on  the  writ  of  errgr  (p.  163),  was  inserted : 

*' And,  because  the  Court  of  our  said  Lady  the  Queen  now  here  is  not  as  yet  advised 
about  giving  their  judgment  of  and  upon  the  matters  above  assigned  and  alleged  for 
error  by  the  said  Charles  Wright,  day  is  therefore  given,  as  well  to  the  said  C.  F, 
.Robinson,  who  for  our  Lady,''  &c.,  *'  as  to  the  said  C.  Wright,  until  the  15th  day  of 
April,  in  the  ninth  year  of  the  reign  of  our  said  Lady  the  Queen, (a)  before  our  said 
l4ady  the  Queen  at  Westmiuster,  to  hear  their  judgment  thereupon  ;  for  that  the  said 
Court  of  our  said  Lady  the  Queen  now  here  is  not  as  yet  advised  thereof.  At  which 
time,"  &c.:  appearance  of  the  Coroner  and  C.  Wright,  and  continuance  by  cur.  adv. 
▼alt  in  the  same  form  to  22d  May,  9th  Victoria ;  (a)  the  same  to  22d  November, 
10th  Yictoria:  (a)  no  mention  being  made  in  these  continuances  of  the  defendant  S. 
Pennell. 

*The  case  was  called  on,  at  the  sittings  in  error  after  Hilary  p^- ,- , 
term,  1849  (February  1st),  before  Coltman,  Maule,  and  Wil-  ■- 
LiAHS,  Js.,  and  Parke,  Rolfb,  Alderson,  and  Platt,  Bs. 

HurUtone^  for  the  plaintiff  in  error,  stated  that  the  defendant  in  error 
bad  amended,  but  the  plaintiff  in  error  contended  that  there  was  still 
error,  and  had  assigned  errors  anew  ;  that  there  had  been  no  certiorari; 
and  that  there  was  no  new  joinder  in  error. 

Foray  thy  contrd,,  stated  that  the  judgment  roll  itself  had  been  amend- 
ed ;  that  the  noAv  assignment  of  error  contained  merely  what  had  been 
contained  in  the  original  assignment  in  this  Court,  with  some  amend- 
ment :  and  that  therefore  the  defendant  in  error  chose  to  abide  by  the 
original  joinder. 

Parke,  B. — There  is  authority  for  bringing  up  the  transcript  without 
a  certiorari :  but  there  must  be  a  fresh  joinder. 

The  case  then  stood  over. 

The  Crown  having  joined  in  error,  the  case  came  on  for  argument 
during;  the  sittings  in  error  in  the  present  vacation  (June  18th),  before 
Coltman,  Maule,  Crbsswell,  and  Williams,  Js.,  and  Parke,  Alder- 
BON,  Rolfs,  and  Platt,  Bs. 

Corner^  for  the  plaintiff  in  error. — There  are  still  discontinuances 
on  the  record.  First :  It  now  appears  that  Wright  is  brought  into 
Court,  <Mn  custody  by  virtue  of  a  warrant  theretofore  issued  upon 
the  said   judgment    of    conviction   and   outlawry,"    « on    the    26th 

(a)  A.  D.  1846. 
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♦17*^1  *^*y  ^^  January  in  this  same  term."  Now  the  record  commences 
-*  in  Michaelmas  term,  4  W.  4,  1833;  and  the  words  "this  same 
term"  properly  refer  to  that.  It  is  true  that  there  is  now  a  heading 
to  this  part  of  the  record,  «  Hilary  term  in  the  9th  year  of  the  reign 
of  Queen  Victoria :"  but  that  is  not  so  regularly  a  part  of  the  record 
itself  as  to  cure  the  objection.  There  should  have  been  a  frjesh  placita. 
Secondly :  The  recdrd  in  this  part  does  not  show  under  what  process 
Wright  is  brought  into  Court.  It  is  said  only  that  he  is  in  custody 
under  a  warrant  upon  the  judgment  of  conviction  and  outlawry.  Now, 
in  case  of  outlawry,  the  proper  process  is  capias  utlagatum,  as  in  Rex 
V,  Morley,  Trem.  PI.  Cr.  280,  282 :  and  the  record  ought  to  show  that 
that  was  the  process  here.  He  comes  in  to  reverse  the  outlawry  :  but 
<<  a  man  who  is  outlawed  cannot  come  gratis  without  day  ip  Court,  and 
plead  a  plea  in  the  discharge  of  the  outlawry ;"  6  Vin.  Abr.  475,  C<m- 
tinuance  and  Discontinuance  (C  5)  pi.  5,  citing  Bro.  Abr.  Jours  ^  Jour 
in  Courty  pi.  80.(a)  Thirdly:  The  continuance,  after  the  joinder  in 
error  in  the  Court  below,  by  cur.  adv.  vult,  to  16th  April,  9  Vict.,  gives 
a  day  to  the  Coroner  and  to  Wright  only,  omitting  all  mention  of  Pen- 
nell,  the  other  defendant  below :  and,  as  to  her,  there  is  no  entry  before 
that  of  22d  November,  10  Vict.  (pp.  173,  168),  on  which  day  the  out- 
lawry is  reversed,  and  a  day  is  then  given  to  the  two,  namely,  11th 
January,  10  Vict.  As  to  Pennell,  therefore,  there  is  clearly  a  discon- 
tinuance :  and  this  works  a  discontinuance  as  against  Wright  also ;  5 
Vin.  Abr.  485,  Continuance  and  Discontinuance  (F),  pi.   1,  11,   13, 

*1  lf\\  ^^^^^  ^^^  ^^^  ^^  ^^  '^^^  down  as  to  an  action  '''of  trespass ;  and 
-*  it  applies  a  fortiori  to  a  criminal  charge  of  conspiracy,  where 
the  charge  fails  unless  brought  home  to  the  two.  [Parke,  B. — Two 
must  be  shown  to  have  joined  in  the  conspiracy ;  but  it  is  not  necessary 
that  both  should  be  defendants :  and,  where  they  are  so,  they  may  be 
tried  at  different  assizes.]  Fourthly  :  By  stat.  1  W.  4,  c.  3,  s.  2,  writs 
may  be  made  returnable  on  the  third  day  exclusive,  or  any  later  day 
(not  being  Sunday),  before  the  commencement  of  each  term,  and  the 
appearance  shall  be  the  third  day  exclusive  after  the  return,  except  in 
the  case  of  Sundays.  But  the  three  days  previous  to  the  first  day  in 
full  term  are  not  considered  as  part  of  the  term ;  Tidd's  New  Practice, 
43 ;  and  on  those  days  the  Court  can  therefore  do  nothing.  Now  here 
the  venire  facias  juratores  is  made  returnable  on  8th  January,  1834, 
12th  April,  1884,  19th  May,  1834,  which  is  in  conformity  with  the 
statute,  so  far  as  the  return  is  concerned :  but  on  those  same  days  the 
Court  awards  a  new  venire,  which  could  not  be  done  except  in  term. 
The  same  objection  applies  to  the  proceedings  on  12th  April,  1835,  on 
24th  May,  1835  (for  Trinity  term  in  1835  began  on  26th  May),  and  on 
30th  October,  1835.  The  effect  of  this  is  that  several  terms  are  entirely 
missed.     Fifthly  :  The  discontinuances  noticed  in  the  former  argument 

(«i)  See  Proceedings  against  Sir  Thomas  Armstrong,  10  How.  St  Tr.  105. 
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in  this  Court,  in  respect  of  the  process  awarded  on  Sundays,  have  not 
been  cared  by  the  amendment. 

That  these  discontinuances  are  ground  of  error  appears  by  many 
authorities;  Com.  Dig.  Courts  (P  11),  Pleader  (V  1),  {V  3),  (W  1);  1 
Rol.  Abr.  485,  tit.  Continuance  ^  Diecontinuance  (B),  pL  1 ;  5  Vin. 
Ahr.  457,  Oontinuance  and  Discontinuance  (A),  pL  25.  Nor  is  this 
cared  by  retraxit,  or  by  any  pleading  over,  *though  it  is  other-  ^  _- 
wise  as  to  a  miscontinuance,  which  is  only  a  continuation  by  ^ 
wrong  process ;  Bradley  v.  Banks,  Cro.  Jac.  283,  S.  C.  1  Bulstr.  141, 
143,  5  Yin.  Abr.  470,  Continuance  and  Discontinuance  (B  2)  pi.  13. 

Further:  error  is  assigned  below  on  the  judgment  of  conviction  and 
outlawry :  and  on  this  issue  is  joined :  but  the  judgment  of  the  Court 
below  is  only  that  there  is  error  in  the  record  and  process  of  outlawry, 
aod  in  the  publication  and  judgment  of  the  outlawry ;  and  the  judgment 
of  outlawry  alone  is  reversed  (<  for  certain  of  the  errors  above  in  that 
behalf  assigned."  It  does  not  appear  that  there  is  any  judgment  on 
the  errors  assigned  on  the  judgment  of  conviction. 

Forsythj  contri. — Several  of  the  objections  taken  do  not  appear  in 
the  assignment  of  error.  <«  In  a  writ  of  error  it  is  no  good  assignment 
of  error,  qudd  in  omnibus  erratum  est;  for  the  Court  is  not  bound  to 
inquire  of  the  errors,  if  the  party  does  not  show  them ;"  3  Bac.  Abr. 
101  (7th  ed.),  tit.  Hrror  (K)  1,  citing  Yearb.  Mich.  6  Ed.  4,  fol.  6,  pi. 
It5,(a)  1  Rol.  Abr.  761,  tit.  Urror  (D),  pi.  2,  Bro.  Abr.  Attaint,  pi.  86. 
[Parke,  B. — Under  the  general  assignment  of  error  any  objection  may 
be  taken.] 

The  discontinuance  fourthly  objected  to,  occurs  in  the  *record  r^i»To 
before  the  retraxit  and  plea  of  Guilty,  and  is  cured  by  the  con-  *- 
feasion  on  the  record.  As  to  the  second  objection,  it  is  immaterial  how 
Wright  came  into  court  for  the  purpose  of  reversing  his  outlawry :  he 
might  come  in  ore  tonus :  and  it  cannot  be  necessary  to  have  any  con- 
tinuance at  all  during  the  outlawry :  at  any  rate,  the  effect  will  be  only 
to  make  the  proceedings  from  the  confession  up  to  the  reversal  of  the 
outlawry  bad :  and  these  are  proceedings  affecting  merely  the  outlawry  : 
if  they  are  bad,  the  only  effect  is  to  make  the  outlawry  bad ;  and  that 
is  reversed  already.  <<  It  seems  agreed,  as  a  general  rule,  that  a  man 
cannot  reverse  judgment  for  error,  unless  he  can  show  that  the  error 
was  to  his  disadvantage ;"  8  Bac.  Abr.  105  (7th  ed.),  tit.  Error  (K)  4. 
This  last  answer  meets  also  the  fifth  objection  as  to  discontinuance. 
As  to  the  discontinuance  first  suggested,  the  heading  ^<  Hilary  term  in 

(tt)  The  reference  appenrs  to  be  made  to  a  remark  oF  counsel  {Sulyard)  in  fol.  6,  A,  which  in 
qoalifted  by  Markbau,  C.  J.  of  K.  B.,  who  aays :  "si  le  pi'  assigna  an  error  nient  obstant  q  U 
n'est  error,  si  le  ooari  trove  aaters  errors,  des  queux  le  partj  ne  parle  riens,  uncore  ils  doient 
reTerser  le  jodgmeni."  The  passage  from  RoUe,  cited  in  the  margin  of  Bacon,  refers  to  the 
same  aatbority;  and  so  does  that  from  Bro.  Abr.,  which  last,  however,  refers  exclusively  to  the 
question  directly  discussed  in  the  Yearbook  (the  form  of  a  writ  of  attaint),  and  not  to  the  mode 
of  assigning  error. 
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the  9th  year  of  the  reign  of  Queen  Victoria"  suflBciently  alleges  the 
term  to  which  the  proceedings  immediately  following  belong :  and  the 
plaintiff  in  error  heads  his  assignment  of  errors  in  this  Court  in  the 
same  way.  [Parke,  B. — The  entry  of  the  bringing  into  Court  could 
not  be  headed  «<  as  yet  of  Michaelmas  term/'  because  it  is  a  fresh  term : 
so  the  new  title  of  the  new  term  is  inserted.  Certainly  we  should 
require  some  authority^  to  show  that  this  is  wrong.]  As  to  the  discon- 
tinuance thirdly  suggested,  it  becomes  immaterial  by  both  parties  hav- 
ing, at  an  earlier  step,  pleaded  Guilty.  A  confession  on  record  is  at 
least  as  strong  as  a  verdict  of  Guilty.  After  that,  it  was  not  necessary 
to  give  a  day  to  either  in  the  court  below.  In  Lakins  r.  Lamb,  Cro. 
♦1 7Q1  ^^^'  ^^^'  4^^^^  impedit  was  ^brought  against  two :  one  pleaded 
^  to  issue,  and  a  verdict  was  found  against  him :  the  other  pleaded 
a  plea  which  was  demurred  to,  and  a  day  was  given  to  him  and  continu- 
ances entered  as  to  him  up  to  the  judgment,  which  was  given  in  the 
second  term  after  the  verdict ;  but  no  continuances  were  entered  be- 
tween the  verdict  and  the  judgment  as  against  the  other,  though  the 
judgment  was  upon  both  the  demurrer  and  the  verdict :  and  the  Court 
held  this  to  be  no  discontinuance,  for  <«  no  day  shall  be  given  to  a  defend- 
ant against  whom  a  verdict  was  found.  For  he  hath  no  day  in  Court 
to  plead  anything."  And,  even  if  this  were  a  discontinuance  in  respect 
of  Pennell,  it  would  not  be  so  in  respect  of  Wright,  who  is  the  only 
plaintiff  in  error.  In  Bro.  Abr.  Discontinuance  de  proceSy  pL  55,  it  is 
said :  <  Trespass  against  two,  and  process  is  continued  against  one  and 
not  against  the  other;  this  is  not  discontinuance  against  the  other 
(evidently  meaning  the  former.(a))  So,  "if  a  man  brings  debt  against 
two  by  several  praecipes,  if  the  process  be  discontinued  against  one,  it 
shall  not  be  a  discontinuance  against  the  other  also;"  5  Yin.  Abr.  485, 
Continuance  and  Discontinuance  (F)  pi.  4.  It  may  be  otherwise  where 
the  judgment  must  be  joint:  but  this  is  a  criminal  proceeding;  the 
parties  might  be  tried  separately ;  it  is  as  if  there  were  two  indictments. 

Corner,  in  reply. — The  authorities  cited  before  show  that  the  discon- 
tinuances are  not  cured  by  confession.  It  is,  no  doubt,  a  rule  that  a 
plaintiff  in  error  cannot  complain  of  that  which  is  to  his  own  advantage : 
*1  «m  ^^^  *that  rule  relates  to  his  own  acts,  not  to  those  of  the  Court. 
■*  Cur.  adv.  vult. 

Parke,  B.,  in  this  vacation  (June  15th,  1849),  delivered  the  judgment 
of  the  Court. 

In  this  case  the  objections,  on  the  part  of  the  plaintiff  in  error,  to 
the  indictment  itself  were  withdrawn,  and  properly,  in  consequence  of 
the  decision  in  the  case  of  Sydserff  v.  The  Queen,  11  Q.  B.  245  (E.  C. 
L.  R.  vol.  63) :  and  the  argument  proceeded  entirely  upon  objections 
to  the  form  of  the  record. 

The  principal  one  was  to  the  uncertainty,  on  the  face  of  the  record, 

(a)  S«e  Yearb.  Pascb.  22  Ed.  4,  fol.  3  B,  pi.  12. 
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of  the  state  of  the  proceedings  which  took  place  at  the  defendant's 
coming  into  Court  to  reverse  the  outlawry.  That  objection  has  been 
removed  by  an  amendment  in  the  Court  of  Queen's  Bench,  stating  those 
proceedings  to  be  of  Hilary  term  1846.  For  we  all  think  that  the  form 
adopted,  of  heading  the  narrative  of  those  proceedings  with  the  date 
of  the  term,  is  sufficient,  without  the  more  formal  heading  which  is 
termed  <«placita,"  and  with  which  the  whole  record  commences. 

It  was  still,  however,  contended,  by  the  learned  counsel  for  the  plain- 
tiff in  error,  that  the  record  was  erroneous ;  and  many  other  objections 
were  taken,  and  ably  supported  on  the  further  argument  before  us. 
These  were,  chiefly,  that  the  continuances  were  defective,  and  that,  no 
discontinuance  or  miscontinuance  being  cured  by  the  statutes  of  jeofails 
(which  do  not  extend  to  criminal  cases),  the  judgment  ought  to  be 
reversed. 

"^One  of  these  objections  was,  that  the  continuances  as  to  Mrs.  ^^^  o-. 
Pennell  were  wrong,  and  that,  as  she  was  jointly  indicted  with  ^ 
the  plaintiff  in  error,  he  had  a  right  to  say  that  the  record  was  erro- 
neous as  against  himself.  But  the  learned  counsel  was  not  able  to  cite 
any  authorities  to  that  effect  in  a  criminal  case,  which  is  divisible  ;  for 
one  may  be  tried  at  a  different  time  from  the  other  (Rex  v.  Mawbey, 
6  T.  R.  619,  638):  and,  in  the  absence  of  authority  to  the  contrary, 
we  all  think  that  we  cannot  take  these  objections  into  consideration 
for  the  benefit  of  the  defendant  Wright,  who  alone  brings  his  writ  of 
error. 

We  therefore  confine  ourselves  to  those  which  arise  on  the  proceed- 
ings against  the  plaintiff  in  error. 

It  was  contended,  that  continuances  between  the  capias  pro  fine 
issued  against  Wright  in  Hilary,  1835,  and  his  appearance  in  Hilary, 
1846,  by  regular  notices  of  a  dies  datus  to  each  (or  at  least  to  th^ 
Coroner  and  Attorney  of  the  Crown),  were  necessary.  We  are  clearly 
of  opinion  that  they  were  not.  After  the  contempt  of  the  defendant, 
and  during  the  proceedings  to  outlawry,  and  whilst  the  outlawry  con- 
tinaed,  the  suit  was  suspended ;  and  it  would  be  idle  to  give  the  defend- 
ant a  day,  or  to  give  one  to  the  Coroner  and  Attorney  on  a  speculation 
that  the  defendant  might  be  amenable  to  justice  on  a  future  day.  See 
the  judgment  of  Lord  Mansfield  in  Rex  t;.  Wilkes,  4  Burr.  2531. 

Next,  it  was  said  that  the  defendant  ought  to  have  been  brought  into 
Court  on  the  capias  utlagatum  to  reverse  the  outlawry,  and  that  being 
brought  into  Court  simply  was  not  enough.  It  appears  from  the  r^c-ioo 
^authorities  that  this  is  the  regular  course ;  Milna  v.  Browne,  2  ^ 
Dyer,  192  6,(a)  is  to  that  effect,  and  Br.  Abr.,  Procea,  80.  This  is 
explained,  in  Lord  Mansfield's  judgment  in  Rex  v,  Wilkes,  to  be  the 
practice ;  but  he  states  that  it  is  in  the  power  of  the  Court  to  dispense 
with  it,  and  allow  the  defendant  to  appear  gratis  :  and,  if  so,  an  appear- 

(a)  S««  Bro.  Abr.  Utlagarie,  pL  26  (bia). 
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ance  gratis  cannot  be  erroneous  ;  a  fortiori  one  when  he  is  in  custody 
cannot  be  so. 

Another  objection  was  that  the  continuance  of  the  jury  process  was 
erroneous.  The  venire  was  made  returnable  on  the  12th  April,  1834, 
which  was  the  third  day  before  the  commencement  of  term,  which  is 
right.  And  the  record  proceeds  to  state  that  on  that  day  the  Court 
awarded  another  venire,  on  the  suggestion  of  Yicecomes  non  misit 
breve.  That  day,  it  is  contended,  was  out  of  term,  and  that  it  was 
not  competent  for  the  Courts  to  act  upon  that  day,  even  in  awarding 
process  in  continuation.  But,  although  that  day  is  not  considered  as 
te;rm  for  the  purpose  of  sitting  for  the  despatch  of  business  (Tidd's  New 
Practice,  p.  43),  we  think  that  it  is  still  part  of  the  term  for  the  pur- 
pose of  awarding  process  in  continuation  of  former  process,  as  the 
essoign  day  of  the  term  appears  to  have  been  before ;  and  therefore 
there  is  no  discontinuance  of  the  jury  process  at  all. 

But,  if  this  be  not  so,  we  think  that  there  is  no  objection  in  the  pre- 
sent case ;  for,  supposing  that  a  trial  had  been  had  and  judgment  was 
to  be  pronounced  on  the  verdict,  and  that  discontinuance  might  have 
♦1A^1  ^^^^  a  fatal  objection,  in  this  case,  the  defendant  having  *ap- 
^  peared  and  waived  his  plea  and  confessed  the  indictment,  the 
validity  of  the  judgment  in  no  wise  depends  upon  the  regularity  of  pro- 
ceedings towards  trial.  It  rests  on  the  defendant's  confession  alone, 
made  on  his  appearance  in  Court,  and  a  retraxit  of  his  plea.  We  have 
carefully  searched  through  the  various  authors  on  the  subject  of  discon- 
tinuance ;  and  we  find  none^  applicable  to  such  a  case  as  this :  and,  not 
finding  any  authority  to  the  contrary,  we  do  not  see  how  a  defect  in 
proceeding  to  trial,  that  proceeding  having  from  the  defendant  s  solemn 
act  on  record  become  wholly  immaterial,  can  affect  the  validity  of  the 
judgment. 

And  therefore  we  think  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were 

GOLERIDOB,  J.  ErLE,  J. 

WlOHTMAN,  J. 

Lord  Denman,  C.  J.,  was  absent  during  the  whole  Term  and  Yaca- 
tion,  on  account  of  ill  health. 


MEMORANDA. 

Mr.  Justice  Coltman  died  in  last  Trinity  vacation,  July  11th. 

In  the  same  vacation 

Thomas  Noon  Talfourdy  Esq.,  Serjeant  at  Law,  was  appointed  one  of 
the  Judges  of  the  Court  of  Common  Pleas.  He  afterwards  received 
the  honour  of  knighthood. 
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^,o„  *The  Duke  of  BRUNSWICK  and  LUNEBERG  v.  HARMER. 
^^^^  Nov.  2. 

The  first  ooiint,  in  an  action  for  a  libel,  was  in  respect  of  a  newspaper  published  more  than  seTen- 
teen  years  before  action  brought  The  Statute  of  limitations  being  pleaded :  Held,  that  tb« 
plea  was  negatived  by  proof  that  a  single  copy  had  been  purchased  from  defendant  for  plain- 
tiflf,  by  plaintiff's  agent,  within  the  six  years. 

Other  counts  were  in  respect  of  other  libels,  alleged  to  impute  to  plaintiiT  the  libellous  matter 
charged  in  the  first  count,  which  was  set  out  by  way  of  inducement  in  each  count  The  libela 
themselves,  in  these  other  counts,  did  not  refer  to  that  in  the  first  count  The  statute  of  limit- 
ations was  pleaded  to  so  much  of  these  counts  as  related  to  the  matter  in  the  first  count 
Held,  that  the  plea  was  negatived  as  to  these  counts  also ;  and,  further,  that  it  was  not  neces- 
sary to  tell  the  jury,  in  estimating  the  damages  as  to  such  matter,  to  take  into  consideration 
the  fact  that  the  only  publication  proved  had  been  the  sale  to  the  agent 

Case.  The  declaration  was  dated  27th  April,  1848.  The  first  count 
stated  that  defendant,  to  wit,  on  19th  September,  1830,  falsely,  wickedly, 
and  maliciously  did  print  and  publish,  and  cause  and  procure,  &c.,  in  a 
newspaper  called  The  Weekly  Dispatch,  a  false,  &c.,  libel,  containing 
the  false,  &c.,  matter  following,  of  and  concerning  plaintiff,  that  is  to 
say,  &c.  (setting  out  the  alleged  libel). 

Count  2.  And  whereas  defendant,  heretofore  and  before  the  commis- 
sion of  th^  grievances  by  defendant  in  this  count  hereinafter  mentioned, 
to  wit,  on  19th  September,  1830,  defendant  then  being  the  proprietor 
of  the  said  newspaper  called  The  Weekly  Dispatch,  "had  falsely, 
wickedly,  and  maliciously  printed  and  published,  and  caused,"  &c.,  « in 
the  said  newspaper  called,"  &c.,  «'of  and  concerning  plaintiff,  the  false,'* 
&c.,  "matter  following,  of  and  concerning  the  plaintiff:  that  is  to  say:'* 
The  count  then  set  out  a  part  of  the  libellous  matter  contained  in  the 
first  count.  "And  the  plaintiff  in  fact  saith  that  the  defendant,  further 
contriving,"  &c.,  "  to  injure  the  plaintiff,  and  to  cause  it  to  be  suspected 
and  believed  that  the  plaintiff  had  been  guilty  of  the  said  acts  of  oppres- 
♦Iftfil  ®^^^  *^^  outrage  in  *the  inducement  of  this  count  set  forth,  here- 
^  tofore,  to  wit,  on  the  26th  day  of  September,  A.  d.  1847,  falsely," 
&c.,  "did  print  and  publish,  and  cause,"  &c.,  "in  the  said  newspaper 
called  The  Weekly  Dispatch,  of  and  concerning  the  plaintiff,  a  certain 
other  false,"  &c.,  "libel,  containing,  amongst  other  things,  the  false," 
&c.,  "matter  following,  of  and  concerning  the  plaintiff:  that  is  to  say:" 
a  fresh  libel  was  then  aet  out,  which  made  no  reference  to  that  in  the  first 
count ;  but  to  one  of  the  imputations  in  the  libel  in  the  second  count 
there  was  the  following  innuendo :  "  thereby  meaning  that  the  plain- 
tiff had  been  guilty  of  the  acts  of  outrage  and  oppression  in  the  said 
first  count,  and  in  the  inducement  of  this  count,  set  forth,  and  of 
such  acts  of  outrage  and  oppression  as  justified  his  deposition  by  hir 
subjects." 

There  were  a  3d,  4th,  and  5th  count,  each  of  which,  so  far  as  relate? 
to  the  point  decided,  was  framed  like  count  2. 

Plea  1.  As  to  the  grievances  in  the  declaration  mentioned,  as  far  aa 
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the  same  relate  to  the  printing  or  publishing,  or  causing,  &c.,  in  the 
said  newspaper,  the  following  matter,  that  is  to  saj,  &c.  (the  libel  in 
the  first  count  was  then  set  out):  so  far  as  such  grievances  relate 
respectively  to  the  printing  and  publishing,  or  to  the  causing,  &c.,  any 
part  of  such  lyatter:  That  the  several  grievances,  &c. :  statute  of 
Limitations. 

Replication  :  That  the  several  grievances  in  that  plea  mentioned,  and 
each  and  every  of  them,  were  committed  by  defendant  within  six  years 
next  before  the  commeucemcnt,  &c.     Issue  thereon. 

Plea  2.  To  counts  2,  3,  4,  and  5,  Not  guilty.     Similiter. 

*0n  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  ^4,^0^ 
Middlesex  after  last  Trinity  term,  the  publication  of  the  num-  ^ 
hers  of  the  newspaper  by  the  defendant  was  proved.  As  to  the  first 
plea,  so  far  as  related  to  the  first  count,  two  copies  of  the  newspaper 
containing  the  libel  set  out  in  that  count  were  produced.  It  appeared 
to  have  been  published  in  1830.  One  copy  was  from  the  British 
Museum :  the  other  had  been  purchased,  before  the  commencement  of 
the  action,  in  1848,  at  the  newspaper  office  of  defendant,  by  a  witness 
who,  on  cross  examination,  stated  that  he  had  been  sent  by  plaintiff  to 
make  the  purchase,  and  had  handed  the  paper,  when  purchased,  to 
plaintiff.  For  the  defendant  it  was  contended  that  this  was  not  such 
a  publication  as  would  support  the  issue  taken  by  the  plaintiff  on  the 
first  plea  with  respect  to  the  first  count.  The  Lord  Chief  Justice 
overruled  the  objection.  The  defendant's  counsel  then  contended  that 
at  any  rate,  the  jury  should  be  told  to  exclude  the  libel  in  the  first 
count  from  consideration  in  estimating  the  damages,  except  so  far  as 
they  thought  the  plaintiff  was  injured  by  a  republication,  at  his  own 
request,  to  his  own  agent,  in  1848,  of  a  libel  which  had  been  originally 
published  in  1830.  The  Lord  Chief  Justice  declined  so  to  limit  them : 
and  the  jury  found  a  general  verdict  for  5002. 

Sir  F.  Thesiger  now  moved  (a)  for  a  new  trial  on  the  ground  of  mis- 
direction and  of  excessive  damages  ;  and  also  upon  affidavit. — This  being 
a  civil  action,  in  which  the  plaintiff  complains  of  being  injured  by  the 
publication,  no  publication  which  he  has  intentionally  ^caused  can  ^^^  g^ 
support  the  complaint.  It  would  be  otherwise  in  the  case  of  an  *- 
indictment,  where  the  question  would  be,  whether  the  public  had  been 
injured  by  an  act  tending  to  provoke  a  breach  of  the  peace.  The  publi- 
cation proved  was,  in  law,  a  publication  to  the  plaintiff  himself,  which 
cannot  be  the  foundation  of  a  civil  action.  Nor  is  this  like  the  case  of 
a  newspaper  lately  published,  where,  from  a  single  publication  on  a  par- 
ticular day,  it  may  be  inferred  that  the  newspaper  has  been  recently 
in  circulation  elsewhere. 

At  all  events,  the  damages  for  such  a  publication  ought  to  have  been 

(a)  Before  Colbridos,  Wiohtmav,  and  Brli,  Ji. 
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very  trifling ;  and  the  jury  should  have  been  told  so.  As  it  is,  the 
damages  may  have  been  given  as  largely  as  if  the  newspaper  of  1830 
had  been  recently  circulated.  Cur,  adv.  vulL 

Coleridge,  J.,  in  this  term  (November  16th),  delivered  the  judgment 
of  the  Court. 

In  this  case  we  reserved  for  consideration  two  points  on  which  it  wns 
urged  that  Lord  Dexman  had  misdirected  the  jury ;  and  also  the  ques- 
tion of  excess  of  damages. 

As  to  the  first,  Sir  Frederick  Thenger  contended  that  Lord  Denmak 
should  have  told  the  jury  no  publication  of  the  libel  in  the  first  count 
was  proved  within  six  years.  It  appeared  that  the  publication  relied 
on  was  a  sale  of  a  copy  of  the  newspaper  to  a  person  sent  by  the 
plaintiff  to  procure  it,  who,  on  receiving  it,  carried  it  to  the  plaintiff! 
It  was  said  that  this  was  a  sale  to  the  plaintiff  himself,  and,  therefore, 
not  a  sufficient  publication  to  sustain  a  civil  action  for  damages.  And, 
♦iftQl  ^°  some  sense,  it  is  true  that  it  was  a  *8ale  and  delivery  to  the 
'  ^  plaintiff;  but  we  think  it  was  also  a  publication  to  the  agent. 
The  question  arises  as  on  a  plea  of  Not  guilty  in  an  ordinary  case.  The 
defendant,  who,  on  the  application  of  a  stranger,  delivers  to  him  the 
writing  which  libels  a  third  person,  publishes  the  libellous  matter  to 
him,  though  he  may  have  been  sent  for  the  purpose  of  procuring  the 
work  by  that  third  person.  So  far  as  in  him  lies,  he  lowers  the  repu- 
tation of  the  principal  in  the  mind  of  the  agent,  which,  although  that 
of  an  agent,  is  as  capable  of  being  affected  by  the  assertions  as  if  he 
were  a  stranger.  The  act  is  complete  by  the  delivery :  and  its  legal 
character  is  not  altered,  either  by  the  plaintiff's  procurement  or  by  the 
subsequent  handing  over  of  the  writing  to  him.  Of  course  that  this 
publication  was  by  the  procurement  of  the  plaintiff  is  not  material  to 
the  question  we  are  now  considering. 

Sir  Frederick  Thesiger  urged,  secondly,  that,  in  directing  the  jury 
as  to  the  damages.  Lord  Denman  should  have  expressly  cautioned  the 
jury  to  limit  the  amount  to  be  given  on-  this  count  to  what  injury  they 
might  believe  to  have  been  occasioned  by  the  single  publication  proved. 
This,  of  course,  would  have  necessitated  the  separation  of  the  damages 
given  on  this  count  from  those  on  the  other  counts,  which  were  for 
other  libels :  and  this,  in  the  present  instance,  was  scarcely  possible,  as 
some  of  the  latter  counts  referred  to,  and  in  some  sense  incorporated, 
the  libel  in  the  first  count  with  those  for  which  they  were  themselves 
framed.  But  we  know  no  reason  why  the  ordinary  rule  should  not  have 
been  pursued  in  this  case.  We  have  no  doubt  the  jury  were  sufficiently 
*lQm  '^f^**™®^  *s  to  the  peculiar  circumstances  of  the  case ;  and,  *con- 
■^  sidering  these,  and  the  nature  of  the  libel  itself,  they  were  to 
draw  their  conclusion  as  to  the  amount  of  injury  resulting,  and  the 
proper  compensation  to  be  given. 
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We  see  no  ground^  therefore,  on  either  point,  for  thinking  ther*»  was 
any  misdirection. 

As  to  the  damages.  Lord  Denman  is  not  dissatisfied  with  the  amount : 
and,  on  reading  the  libels,  we  entirely  agree  with  him. 

There  will  be  no  rnle,  except  on  the  affidavits.(a) 

Rule  granted  on  the  affidavits  only. 

(a)  Afl  to  the  rale  on  the  affidavite,  see  note  (a)  to  Re  Lloyd,  15  Q.  B.  682  (E.  C.  L.  R.  toI.  69). 
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To  a  eoant  for  false  imprisoDment,  defeodant  pleaded  that  his  goods  had  heen  stolen  by  a  person 
anknown  to  him ;  and  that  he  had  probable  cause  for  suspecting  plaintiff  to  have  been  guilty 
of  the  felony ;  also,  that  the  goods  had  been  stolen  by  a  person  unknown,  and  plaintiff  had 
feloniously  and  knowingly  received  them :  also,  that  a  person  unknown  had  feloniously  re- 
ceived, and  defendant  had  probable  cause  to  suspect  plaintiff  of  having  been  guilty  of  and 
concerned  in  the  felonious  receiving. 

Id  support  of  these  averments,  proof  was  offered  that  the  goods  had  been,  in  the  6r8t  instance, 
stolen  or  received  by  P.,  a  person  known  to  defendant  The  Judge  amended  the  pleas,  sub- 
stituting P.,  by  name,  for  the  person  unknown. 

The  Court,  under  stat.  8  A  4  W.  4,  c.  42,  s.  23,  refused  a  rule  for  a  new  trial. 

Though  it  was  suggested  that  the  person  named  hod  been  tried  for  the  felony  and  acquitted. 

Trespass.     The  first  count  charged    an   assaulting   of  defendant, 
imprisoning  him  without  reasonable  or  probable  cause,  and  compelling 
^him  to  go  to  a  police  office.     There  was  a  second  count,  not  material 
to  the  point  now  decided. 

Pleas  to  first  count.     1.  Not  guilty.     Issue  thereon. 

2.  That,  before  the  committing,  &c.,  to  wit,  on,  &c.,  *certain  rif^-^M 
goods  and  chattels,  to  wit,  one  cask  containing  divers,  to  wit,  ^  . 
fifty  gallons  of  ale,  of  defendant,  of  great  value,  &c.,  to  wit,  102.,  were 
<' feloniously  stolen,  taken,  and  carried  away  by  nome  person  or  persons 
who  were  and  are  to  the  defendant  unknown.*'  That  afterwards,  and 
before  the  committing,  &c.,  to  wit,  on,  &c.,  '<  the  said  goods  and  chattels, 
to  wit,  the  said  cask  of  ale,  which  had  been  and  was  so  feloniously  stolen, 
taken,  and  carried  away  as  aforesaid,  were  found  and  discovered  to  be, 
and  the  same  then  were,  without  the  defendant's  knowledge,  privity,  or 
consent,  in  the  dwelling-house  of  the  plaintiff,  in  which  he  then  was 
residing  and  being,  to  wit,  a  certain  public-house,  called,"  &c.,  situate, 
&c.  c'That,  after  the  said  goods  and  chattels,  to  wit,  the  said  cask  of 
ale,  were  so  discovered  as  aforesaid  in  the  said  plaintiff's  said  dwelling- 
house,  and  before  any  of  the  said  times,  when,  &c.,  in  the  said  first 
.count  mentioned,  to  wit,  on,"  &c.,  «the  said  plaintiff,  in  conversation," 
Ac. :  circumstances  of  suspicion  were  then  set  forth.  "  Therefore  the 
defendant  says  that  he,  the  defendant,  having,  before  the  committing," 
&c.,  «« good  and  probable  cause  to  suspect,  and  vehemently  suspecting, 
the  plaintiff  to  have  been  and  to  be  guilty  of  or  concerned  in  the  said 
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felonious  stealing,  taking,  and  carrying  away  of  the  said  cask  of  ale,  and 
to  have  feloniously  stolen,  taken,  and  carried  away  the  same,  did,  at 
the  first  of  the  said  times  when,  &c.,  cause  the  plaintiff  to  be  arrested," 
&c. :  stating  that  the  defendant  was  given  in  charge  to  a  police  con- 
stable, taken  before  a  magistrate,  and  committed  for  trial.  Replication : 
De  injurifi.     Issue  thereon. 

*1Q91  ^'  Averment  of  the  stealing  by  a  person  unknown,  *as  before, 
"'-'  and  that  plaintiff  "did  feloniously  receive  and  have  the  said 
goods  and  chattels,  he,  the  plaintiff,  then  well  knowing  them  to  have 
been  so  feloniously  stolen,"  &c. :  "whereby  the  plaintiff  was  guilty 
of  felony,''  &c. :  justification  as  before.  Replication,  De  injuria.  Issue 
thereon. 

4.  Averment  of  the  theft  (not  stating  by  whom),  and  that  a  person, 
to  defendant  unknown,  did  feloniously  receive  the  goods,  &c. ;  and  they 
were,  without  defendant's  knowledge,  in  plaintiff's  dwelling-house : 
stating  circumstances  of  suspicion ;  wherefore  defendant,  having  good 
and  probable  cause  to  suspect,  and  vehemently  suspecting,  the  plaintiff 
to  have  been  guilty  of,  or  concerned  in,  the  said  felonious  receiving  and 
having  of  the  said  cask  of  ale  so  feloniously  stolen,  taken,  and  carried 
away  as  in  this  plea  aforesaid,  and  of  having  feloniously  received  the 
same  well  knowing  it  to  have  been  stolen,  did,"  &c. :  justifying  as  before- 
Replication :  De  injuria.     Issue  thereon. 

Justifications  were  also  pleaded  to  the  second  count :  to  which  De 
injurifi  was  replied :  whereon  issue  was  joined. 

On  the  trial,  before  Lord  Denman,  G.  J.,  at  the  Middlesex  sittings 
after  last  Trinity  Term,  it  appeared  that  a  cask  of  ale  belonging  to  the 
defendant,  who  was  a  brewer,  had  been  left  at  the  house  of  the  plaintiff 
by  a  person  named  John  Press,  who  was  in  the  employ  of  the  defendant 
and  well  known  to  him ;  and  that,  this  becoming  known  to  the  defendant, 
the  house  was  searched,  and  the  cask  was  discovered  under  circumstances 
which,  as  was  contended  for  the  defendant,  justified  the  suspicion  that 
Press  had  stolen  the  cask  and  that  the  defendant  either  was  a  party  to 
1QQ1  ^^^  felony  *or  had  knowingly  received  the  stolen  property.  The 
^  plaintiff  had  been  charged  with  the  offence,  committed  for  trial, 
and  tried  for  felony  at  the  Central  Criminal  Court,  and  acquitted.  For 
the  plaintiff*  it  was  contended  that,  as  the  supposed  felony  had  been 
committed  by  a  person  known  to  defendant,  the  pleas  of  justification 
were  not  supported.  Defendant's  counsel  proposed  to  amend,  by  sub- 
stituting, for  the  words  "some  person  or  persons  who  were  and  are  to 
the  defendant  unknown,"  the  words  "  one  John  Press."  This  was 
objected  to  by  the  counsel  for  the  plaintiff;  but  the  Lord  Chief  Justice, 
after  argument,  directed  the  amendment  to  be  made.  The  Jury  found 
a  verdict  for  the  defendant  on  the  pleas  of  justification  to  the  first 
count,  and  also  on  pleas  to  the  second  count. 

James  now  moved  for  a  new  trial. — The  amendment  was  not  war- 
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ranted  by  stat.  3  &  4  W.  4,  c.  42,  s.  23,  empowering  the  Judge  tc 
amend  in  any  particular  <(  not  material  to  the  merits  of  the  case,  and 
by  which  the  opposite  party  cannot  have  been  prejudiced  in  the  con- 
duct of  his  action,*'  &c.  Here  the  plaintiff  was  prejudiced.  Had  the 
name  of  Press  been  on  the  record  when  the  issue  was  made  up,  the 
plaintiff  might  have  been  prepared  with  proof  that  Press  had  been 
acquitted.(a)  [Erlb,  J. — Would  that  have  been  admissible  ?  It  is  a 
record  inter  alios.  Coleridqe,  J. — There  is  no  allegation  in  the 
declaration  that  the  party  unknown  had  been  convicted.]  At  all 
events,  any  evidence  which  the  defendant  gave  against  Press  on  the 
trial  for  larceny  would  have  been  evidence  in  this  *case.  r^ic^qj^ 
[WiGHTMAN,  J. — The  defendant  might  in  this  action  have  *- 
proved  the  fact  of  a  theft  by  Press,  notwithstanding  his  acquittal.] 
The  acquittal  would  have  been  evidence  in  aggravation  of  damages. 
[CoLERiDGB,  J. — Was  the  charge  made  against  the  plaintiff  after 
Press's  trial?]  No.  The  plaintiff  might  have  been  prepared  with 
evidence  to  prove  Press's  innocence.  The  material  cases  on  amend- 
ment are  collected  in  1  Taylor  on  Evidence,  152,  &c.  In  David  v. 
Preece,  5  Q.  B.  440  (E.  C.  L.  R.  vol.  48),  the  plea  was  that  the 
plaintiff,  who  sued  on  a  promissory  note,  had  accepted,  in  satisfaction 
of  that  note,  another  note  with  an  additional  party  :  it  appeared  that 
the  note  last  mentioned  had  been  given  in  satisfaction,  not  of  the  note 
declared  on,  but  of  a  third  note,  which  had  no  additional  party,  and 
which  had  been  given  in  satisfaction  of  the  note  declared  on.  The 
Judge  amended  the  plea  according  to  the  facts :  but  this  Court  held 
the  amendment  not  to  be  warranted,  inasmuch  as  it  introduced  a  trans- 
action entirely  different  from  that  described  in  the  plea.  That  is  so 
here:  and  the  misstatement  was  calculated  to  mislead  the  plaintiff. 
Press  was  known  to  all  parties :  the  allegation  in  effect  is,  that  the 
theft  had  been  committed  by  some  person  other  than  Press.  John  v. 
Currie,  6  C.  &  P.  618  (E.  C.  L.  R.  vol.  25),  and  Bowers  v.  Nixon,  2 
Car.  k  K.  372  (E.  G.  L.  R.  vol.  61),  are  authorities  against  the  amend- 
ment. 

Coleridge,  J. — I  think  there  ought  to  be  no  rule.  The  statute  was 
intended  to  enlarge  the  power  of  the  Judge  at  Nisi  prius ;  and  it  gave 
him  a  discretion  as  to  the  extent  of  the  amendment.  I  doubt  whether 
the  proviso  at  the  end  of  sect.  23,  allowing  an  application  *to  the  r-i^-^qr 
Court  by  a  party  dissatisfied  with  the  amendment,  was  intended  *- 
to  control  the  discretion  of  the  Judge.  It  rather  seems  that  the 
Court,  on  such  application,  is  to  consider  whether  the  amendment  was 
beyond  the  jurisdiction  of  the  Judge.  Where  there  is  a  discretion,  the 
Court  would  at  any  rate  be  slow  to  interfere  with  it.  The  Judge  at 
Nisi  prius  has  circumstances  before  him  which  cannot  be  before  the 
Court  in  banc.     What  is  in  the  plea,  and  what  is  offered  in  support  of 

(a)  It  was  staled  that  this  wa«  the  iket 
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it,  are  circumstaDces  forming  part  only  of  the  materials  upon  which 
the  Judge  may  act :  the  variance,  with  the  knowledge  which  the  parties 
have  of  the  facts,  may  come  to  nothing.  Even  if  we  could  see  that 
the  question  on  the  face  of  the  original  plea  was  different  from  that  on 
the  amended  plea,  the  two  questions,  at  the  trial,  might  well  turn  out 
to  be  the  same  so  far  as  the  merits  are  concerned.  And  in  this  par- 
ticular case  I  should  not  doubt  that  this  was  so.  The  only  question 
was  as  to  the  single  transaction  :  the  plaintiff  must  have  known  that, 
and  probably  came  down  to  trial  relying  on  the  variance  in  the  descrip- 
tion. The  Judge  had  clearly  power  to  amend:  and  he  has  exercised 
his  discretion  rightly. 

WiGHTMAN,  J. — I  am  clearly  of  the  same  opinion.  The  statute 
enables  the  Judge  to  amend  where  the  variance  is  not  material  to  the 
merits,  and  where  the  opposite  party  is  not  prejudiced,  subject  to  a  new 
trial  if  the  Court  think  the  amendment  improper.  Is  this  amendment 
80  clearly  improper  as  to  induce  us  to  correct  the  exercise  of  the  dis- 
cretion of  the  Judge,  a  discretion  exercised  at  the  time  of  the  trial  ? 
*1QfiT  ^'^^  felony  was  alleged  to  have  been  committed  by  a  person 
^  *unknown :  the  evidence  offered  was  of  a  felony  committed  by 
a  man  named  Press.  That,  in  my  opinion,  was  a  variance  which  the 
Judge  might  set  right  by  amendment. 

Ekle,  J.,  concurred.  Jlule  refused. 


ROLFE  V.  LEARMONTH.     Nov.  8. 

The  Depntj  Sealer  in  the  Court  of  Chancery  performed  his  duty,  of  affixing  the  Great  Seal  to 
certain  instruments,  in  a  foom  caUed  the  Sealer's  room,  adjoining  the  Court  at  Westminster  or 
Lincoln's  Inn  where  the  Lord  Chancellor  sat  for  the  time  being;  or  in  a  room  called  the 
Sealer's  room  at  the  House  of  Lords  when  the  Lord  Chancellor  attended  the  House  judicially ; 
and  at  other  times  in  the  Great  Seal  Patent  Office,  Quality  Court,  Chancery  Lane. 

Held,  that  the  Sealer's  room  or  office,  not  being  a  fixed  place,  but  shifting  with  the  arocations 
of  the  Lord  Chancellor,  could  not  be  deemed  a  place  of  business  for  the  purpose  of  giving 
jurisdiction  to  a  County  Court  within  sect  128  of  stat  9  A  10  Vict.  c.  95. 

And  quaere  whether  the  duty  performed  by  the  Deputy  Sealer  was  a  business  at  all,  within  that 
section. 

The  plaintiff  in  this  cau^e  having  obtained  a  verdict  against  the 
defendant  for  less  than  202., 

Keane  now  moved  for  a  rule  to  show  cause  why  the  defendant  should 
not  be  at  liberty  to  enter  a  suggestion  {a)  on  the  roll  to  deprive  the 
plaintiff  of  costs,  on  the  ground  that  the  plaintiff  did  not,  at  the  time 
of  commencing  this  action,  dwell  more  than  twenty  miles  from  the 
defendant,  and  that  the  cause  of  action  arose  within  the  jurisdiction 
of  the  Westminster  County  Court  of  Middlesex,  holden  under  stat.  9 
&  10  Vict.  c.  95,  within  which  the  defendant  carried  on  his  business  at 
the  time  when  the  action  was  brought ;  the  case  being  also  in  the  other 

(n)  See  now  stat  13  A  14  Vict  e.  61,  sect  11. 
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material   respects  within   the   enactments   giving   the   County  Court 
jurisdiction. 

It  appeared,  on  affidavits  sworn  by  the  defendant,  ♦who  de-  r^-iQw 
scribed  himself  as  «*  Deputy  Sealer  in  the  Court  of  Chancery,"  ^ 
that  the  action,  commenced  by  writ  of  summons,  was  for  goods  sold 
and  delivered  and  on  an  account  stated ;  plea,  Never  indebted :  and 
that  the  issues  were  tried  before  the  sheriff  of  Middlesex  by  writ  of 
trial.  When  the  action  was  commenced,  and  ever  since,  the  plaintiff 
was  dwelling  in  Great  Marlborough  Street,  in  the  parish  of  St.  James, 
Westminster,  and  the  defendant  in  Blenheim  Place,  St.  John's  Wood, 
Middlesex.  The  goods  were  ordered  and  delivered  at  the  plaintiff's 
house  in  Great  Marlborough  Street,  within  the  jurisdiction  of  the 
Westminster  County  Court.  With  respect  to  the  defendant's  place  of 
business,  his  statement  was  as  follows. 

«That  this  deponent  is,  and  for  the  last  thirty  years  has  been,  an 
officer  of  the  Court  of  Chancery,  his  business  and  duties  being  to  affix 
the  Great  Seal  to  instruments  to  which  it  is  appropriate.  That  this 
deponent,  at  the  time  of  the  commencement  of  this  action,  and  at  the 
time  when  the  writ  of  summons  in  this  action  was  served  on  him,  carried 
on  his  business  and  performed  his  duties  as  such  Deputy  Sealer  between 
the  hours  of  ten  in  the  morning  and  three  in  the  afternoon  of  each  day, 
Sundays  excepted,  in  a  room  called  the  Sealer's  room,  adjoining  the 
Lord  Chancellor's  Court  in  Westminster  Hall  in  the  county  of  Middle- 
sex, in  which  the  said  Lord  Chancellor  then  held  his  court.  That  this 
deponent,  at  all  times  when  the  said  Lord  Chancellor  holds  his  court  in 
Westminster  Hall,  carries  on  his  business  and  performs  his  duties  as 
such  Deputy  Sealer  in  the  said  Sealer's  room.  That,  when  the  said 
Lord  Chancellor  performs  judicial  duties  in  the  House  of  Lords,  this 
deponent  carries  on  his  business  and  ^performs  his  duties  as  r,^-|QQ 
such  Deputy  Sealer  as  aforesaid,  during  the  hours  aforesaid,  in  a  ^ 
room  in  the  House  of  Lords  aforesaid,  called  the  Sealer's  room.  That, 
when  the  said  Lord  Chancellor  holds  his  court  in  the  Old  Hall  in  Lin- 
coln's Inn  in  the  county  of  Middlesex,  this  deponent  carries  on  his 
business  and  performs  his  duties  as  such  Deputy  Sealer  as  aforesaid, 
during  the  hours  aforesaid,  in  a  room  adjoining  the  Old  Hall  aforesaid, 
called  the  Sealer's  room.  That,  when  the  said  Lord  Chancellors  does 
not  sit  judicially  in  the  House  of  Lords  or  in  Westminster  Hall,  or  in 
the  said  old  Hall,  Lincoln's  Inn,  this  deponent  attends  daily  at  the  Great 
Seal  Patent  Office  in  Quality  Court,  Chancery  Lane,  in  the  county  of 
Middlesex,  for  the  purpose  of  his  business  and  duties  aforesaid.  That 
the  said  house  in  which  the  plaintiff  dwelt  at  the  time  of  the  commence- 
ment of  this  action,  and  the  said  room  adjoining  the  Lord  Chancellor's 
Court  in  Westminster  Hall  aforesaid,  called  the  Sealer's  room,  and  also 
the  said  rooms  in  the  House  of  Lords,  and  adjoining  the  old  Hall  in 
Lincoln's  Inn  aforesaid,  and  the  said  Ghreat  Seal  Patent  Office,  were, 
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and  each  of  them  was  at  the  time  this  action  was  brought  and  still  is, 
within  the  jurisdiction  of  the  Westminster  County  Court  of  Middlesex." 
The  affidavit  also  stated  that  the  plaintiff  was  not,  as  deponent  believed, 
nor  was  deponent,  an  officer  of  the  said  Westminster  Court,  or  of  any 
other  County  Court. 

Keane  grounded  his  motion  on  sects.  128,  129  of  stat.  9  &  Vict.  c. 
95,  contending  that  the  defendant  had  a  place  where  he  carried  on 
business  within  the  jurisdiction  of  the  Westminster  County  Court, 
within  which  the  cause  of  action  arose,  and  that  the  action  ought  to 
*1QQT  ^*^®  ^^on  brought  there,  though  the  defendant  *had  a  residence 
-^  apart  from  his  place  of  business,  and  not  within  the  same  juris- 
diction ;  Croft  V.  Pitman,  5  Taunt.  648  (E.  C.  L.  R.  vol.  1),  Bushnell 
V.  Levi,  5  Ring.  315  (E.  C.  L.  R.  vol.  15) ;  and  although  the  fact  of  the 
defendant's  carrying  on  business  within  the  Westminster  jurisdiction  was 
unknown  to  the  plaintiff  when  he  brought  the  action  ;  Spencer  v.  Hollo- 
way,  15  East,  647,  Crowder  v.  Bell,  2  Dowl.  P.  C.  608,  Oakes  v.  Albin, 
13  Price,  793.  [Erle,  J. — Is  the  function  of  Deputy  Sealer  an  office  ?] 
The  affidavit  states  the  defendant  to  have  been  an  officer  of  the  Court 
of  Chancery  in  that  capacity  for  thirty  years. 

Coleridge,  J. — This  case  is  not  within  sect.  128  of  the  statute.  The 
words  ofjhat  clause  ("within  which  the  defendant  dwells  or  carries  on 
his  business*')  evidently  contemplate  some  fixed  place  at  which  the 
party's  business  is  carried  on,  at  least  for  a  certain  time.  Assuming 
that  the  office  of  the  Deputy  Sealer  is  a  business,  he  carries  it  on  in  no 
place  whatever.  He  attends  the  Lord  Chancellor  wherever  he  may  be. 
He  is  not  at  any  specific  time  carrying  on  a  business  in  any  fixed  place. 
The  rule  cannot  be  granted. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  Deputy  Sealer  cannot 
be  said  to  carry  on  his  business  in  any  place.  In  truth  the  duty  he 
performs  can  hardly  in  any  view  be  considered  "his"  business.  He 
merely  follows  the  Lord  Chancellor. 

Erle,  J. — If  this  be  a  business  at  all,  which  I  doubt,  it  has  no 
locality.  The  officer  follows  the  Lord  Chancellor  wherever  he  happens 
to  be.  Rule  refused. 


*200]  *CHARD  V.  FOX.     Nov.  5. 

It  is  sufficient  notice  of  dishonour  to  the  endorser  of  a  note  if  a  person  acting  for  the  holder 
informs  him  that  the  note  has  been  presented  and  dishonoured,  though  he  does  not  add  thai 
the  endorser  will  be  looked  to  for  payment,  and  though,  at  the  time  of  snoh  notice,  he  inquires 
of  the  endorser  where  the  maker  resides. 

Assumpsit  by  endorsee  against  endorser  of  a  promissory  note. 
Plea,  among  others,  that  defendant  had  not  due  notice  of  the  non- 
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payment  of  the  said  promissory  note  as  in  the  declaration  alleged :  con- 
clusion to  the  country.     Issue  thereon. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middle- 
sex after  last  Trinity  term,  it  appeared  that  an  alleged  presentment  to 
the  maker  had  been  made  by  leaving  a  memorandum  at  a  house  where 
the  maker,  who  was  the  defendant's  son,  had  resided,  but  which  was  no 
longer  occupied ;  and^  the  note  not  being  paid,  notice  was  given  to  the 
defendant  by  a  person  named  Barber,  an  agent  of  the  holder.  Barber, 
who  was  a  witness  for  the  plaintiff,  stated  that,  on  the  day  after  the 
note  became  due,  he  called  on  the  defendant  and  '(gave  him  notice  of 
dishonour.**  On  cross-examination.  Barber  admitted  that  he  had  not 
asked  for  payment,  but  had  said  only  «that  the  note  had  been  pre- 
sented and  dishonoured.'*  It  appeared  also  that  he  had  at  the  same 
time  made  inquiry  as  to  the  residence  of  the  maker.  The  defendant's 
couDsel  objected  that  the  notice  of  dishonour  was  not  properly  proved ; 
but  the  case  was  allowed  to  proceed ;  and  the  Lord  Chief  Justice  left  it 
to  the  jury  on  a  question  as  to  a  supposed  alteration  in  the  note. 
Verdict  for  plaintiff. 

*Ghurney  now  moved  for  a  new  trial. — The  notice  was  insuffi-  r^oA-i 
cient.  A  notice  of  dishonour  '<  should  at  least  inform  the  party  ^ 
to  whom  it  is  addressed,  either  in  express  terms  or  by  necessary  impli- 
cation, that  the  bill  has  been  dishonoured,  and  that  the  holder  looks  to 
him  for  payment ;"  Solarte  v.  Palmer,  7  Bing.  .530  (E.  C.  L.  R.  vol. 
20),  S.  C.  1  Cro.  &  J.  417,t  1  Tyr.  871.(a)  Here  the  defendant  was  not 
told  that  the  holder  looked  to  him  for  payment,  but  was  rather  led  to 
suppose  the  contrary,  by  the  inquiry  after  the  maker.  [Erlb,  J. — The 
word  <<  dishonoured*'  has  been  considered  as  nomen  artis,  and  embracing 
all  the  requisites.  Coleridge,  J. — In  Mr.  Serjt.  Byles*s  Treatise,(6) 
it  is  stated  that  ^<  an  announcement  of  the  dishonour  will  (at  least,  if  it 
come  from  the  holder),  amount  to  a  sufficient  intimation  to  the  endorser, 
that  he  is  held  liable.*']  In  East  v.  Smith,  4  Dowl.  &  L.  744,  Cole- 
ridge, J.,  held  it  essential,  in  a  notice  of  dishonour,  to  inform  the  party 
served  that  the  party  giving  it  looks  to  him  for  payment.  {Ourney 
also  referred  to  Armstrpng  r.  Christiani,  6  Com.  B.  687  (E.  C.  L.  R. 
vol.  67).  WiGHTMAN,  J.,  mentioned  Phillips  v.  Gould,  8  Car.  &  P.  866 
(E.  C.  L.  R.  vol.  84). 

Coleridge,  J. — There  will  be  no  rule  on  this  point.  The  disposition 
of  the  Courts  has  not  been  to  extend  the  doctrine  acted  upon  in  Solarte 
V,  Palmer.  And  I  think  that  the  notice  here  was  sufficient.  An  autho- 
rized agent  of  the  holder  goes  to  the  defendant,  the  *endorser  of  t^^oaq 
the  note,  and  inquires  after  the  maker.  If  the  holder  had  not  ^ 
meant  to  claim  against  the  defendant,  the  communication  would  have 

(a)  Jadpnent  (of  Exch.  Ch.)  affirmed  in  Dom.  Proc.,  Solarte  v.  Palmer,  8  Bligh.  N.  6.  874;  S. 
C.  1  New  Ca.  104. 
As  to  the  latter  part  of  the  ahove  dictam,  see  King  v.  Bickley,  2  Q.  B.  419  (E.  C.  L.  R.  yol.  42). 
(ft)  Byles  on  Bills  of  Exchange,  213,  dth  edition. 
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ended  there :  but  the  party  goes  on  to  state  that  the  note  has  been 
presented  and  dishonoured,  ^he  effect  of  such  a  notice  is  not  varied^ 
because  the  person  who  gives  it  inquires  also  after  the  residence  of  the 
maker. 

WiGHTMAN  and  Erlb,  Js.,  concurred. 

Rule,  on  this  point,  refused.(a) 

(a)  A  rule  nisi  waa  granted  on  a  question  aa  to  the  sufficiency  of  the  presentment 

Notice  of  the  dishonour  of  a  bill  need  not  517;  Shrieve  v.  Duckhaniy  1  Litt  194;  Ban^  v. 

state  that  the  holder  looks  to  the  party  notified  Norwood,  1  Har.  A  Johns.  423 ;  Clark  «.  El- 

for  payment — this  is  implied  by  the  act  of  dridge,  13  Metcalf,  96. 
giving  notice :  Cowles  v.  UartJ,  3  Connecticut, 

I 


FREEMAN  v.  STEGGALL.    Nov.  5. 

A  party  who  has  been  called  upon  in  the  ordinary  form  (Keg.  Gen.  Hil.  4  W.  4,  }  20,  and  Form 
A.)  to  admit  a  document  before  trial,  and  has  done  so,  cannot,  at  the  trial,  object  to  such  docu- 
ment on  the  ground  that  it  has  an  interlineation  not  accounted  for  by  CTidence,  unless  it 
appear  that  the  interlineation  was  made  afler  the  admission. 

Covenant  on  a  deed  of  transfer  of  a  mortgage.     Plea :  Non  est 
factum. 

On  the  trial,  before  Wilde,  G.  J.,  at  the  last  summer  assizes  for 
Suffolk,  the  deed,  when  produced,  was  found  to  have  a  material  inter- 
lineation. It  was  in  a  different  handwriting  from  the  deed ;  and  the 
plaintiff*  could  produce  no  evidence  to  account  for  the  alteration. 
Notice  to  admit  the  deed  had  been  given  under  Reg.  Gen.  Hil.  4  W. 
4,(a)  and  admission  made  accordingly ;  and  it  did  not  appear  on  the 
trial,  or  on  the  after-mentioned  motion,  that  the  notice,  or  admission, 
was  in  any  but  the  usual  form.(a)  A  verdict  was  found  for  the  plain- 
tiff*, leave  being  reserved  to  move  to  enter  a  nonsuit. 
*9n^i  *-P«iw»^  now  moved  accordingly. — [Wightman,  J. — The  com- 
^  mon  form  requires  an  admission,  which  must  be  supposed  to  have 
been  made  in  this  case,  that  any  original  documents  admitted  <<  were 
respectively  written,  signed,  or  executed  as  they  j)urport  respectively 
to  have  been,'*  ('saving  all  just  exceptions  to  the  admissibility  of  ali 
such  documents  as  evidence  in  this  cause.**  These  "exceptions**  cannot 
include  the  objection  that  a  document  was  not  «<  written*'  as  it  purports 
to  be  when  produced.]  The  alteration  may  have  been  made  since  the 
admission.  [Erle,  J. — The  party  called  upon  to  make  the  admission 
is  entitled  to  have  the  document  produced  at  that  time.  Unless  proof 
be  given  that  when  put  in  at  the  trial  it  is  not  the  same  as  it  was  when 
so  produced,  it  must  be  taken  to  be  the  same.  Wightman,  J. — The 
party  called  upon  to  admit  need  not  do  so  if  anything  questionable 
appears  on  the  document  at  that  time.  Coleridge,  J. — If  there  is  an 
interlineation,  the  person  to  explain  it  is  the  attesting  witness.     It 

(a)  Reg.  Gen.  HU.  4  W.  4»  20,  and  Form  A.  5  B.  A  Ad.  xyii.-xiz.  (E.  C.  L.  R.  toL  27).  144 
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would  be  a  trap  for  the  party  producing,  if  the  attesting  witness  could 
be  got  rid  of  by  an  admission,  and  the  objection  taken  afterwards.]  If 
there  is  an  interlineation  when  the  document  is  executed,  the  attestation 
takes  notice  of  it.  [Wightman,  J. — That  is  not  always  done.]  In 
this  case  the  attesting  witness  was  in  Court  at  the  trial.(a) 

Coleridge,  J. — We  must  take  it,  here,  that  the  admission  was  in  the 
common  form.  If  it  had  been  specially  framed,  we  must  suppose  that 
attention  "^would  have  been  called  to  it  at  the  trial.  And,  sup-  r^^Q/)^ 
posing  the  admission  to  have  been  in  the  common  form,' I  think  ^ 
the  present  objection  was  waived.  The  object  of  an  admission  under 
the  rule  of  Court  is  to  dispense  with  the  attesting  witness.  The  party 
called  upon  to  admit  sees  the  document,  and  does  so  for  the  purpose  of 
ascertaining  whether  there  is  any  ground  of  objection  to  it.  If  he 
perceives  an  interlineation,  either  he  objects  then,  or  it  must  be  taken 
that  he  dishonestly  declines  to  do  so :  for,  in  the  absence  of  objection, 
his  opponent  will  not  bring  the  attesting  witness.  Therefore,  if  the 
objection  be  not  made,  it  must  be  taken  as  waived. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  A  party  making  an 
admission  under  the  Rule  of  Court  must  be  taken  to  admit  that  the 
document  which  he  sees  was  ('written,  signed,"  and  << executed"  as  it 
purports  to  be.  If  thiB  were  not  so,  the  inconvenience  would  arise 
which  has  been  pointed  out  by  my  brother  Coleridge. 

Erle,  J.,  concurred.  Rule  refused. 

(a)  Palmer  also  objected  tiiftt  the  instrumeiit,  as  it  appeared  in  evidence,  varied  from  the  deed 
as  declared  opoB :  but  this  objection  was  overruled,  on  the  ground  that  the  legal  effect  was  not 
altered. 


♦SAYLES  V.  BLANE.    Nov.  6.  [*205 

8.  sold  railway  shares,  of  which  B.,  after  intermediate  sales  and  without  anj  privity  with  S., 
became  purchaser;  and  S.  transferred  them  to  B.  by  deed.  S.,  at  the  time  of  the  sale  by  him, 
was  registered  owner,  and  so  remained,  B.  not  having  registered.  After  the  purchase  by  B^ 
a  call  was  made  upon  8.,  which  S.  was  obliged  tp  pay,  under  stat  SAO  Vict.  o.  16,  s.  16. 

Held,  that  for  such  payment  S.  could  not  maintain  an  action  against  B.  as  for  money  pud  to  hr» 
use. 

AS8UMPSIT.  The  only  count  material  to  the  point  decided  was  for 
Money  paid.     Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Patteson,  J.,  at  the  last  York  Assizes,  the 
plaintiff  was  nonsuited,  leave  being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff. 

Martin  now  moved  accordingly.(a) 

(a)  Before  Patteson,  Colsridgi,  ftnd  Wightman,  Js. 

Besides  the  anthorities  mentioned  in  the  judgment,  the  following  were  referred  to  on  the  mo- 
tion :  Spencer  v.  Parry,  3  A.  A  E.  331  (E.  C.  L.  R.  vol.  30) ;  Brittain  v.  Lloyd,  14  M.  A  W.  762  ;t 
Bailey  «.  Maeanlay,  13  Q.  B.  815  (E.  C.  L.  R.  vol.  66) ;  Burnett  v.  Lynoh,  5  B.  A  C.  589, 603  (E. 
C.  L.  R.  voL  m  r  Bayley  e.  WUkins,  7  Com.  B.  886  (B.  G.  L.  R.  voL  6S). 
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The  facts  of  the  case,  and  the  nature  and  grounds  of  the  application, 
appear  fully  from  the  judgment.  Cur,  adv.  vult, 

Coleridge,  J.,  in  the  same  term  (November  21st),  delivered  the 
judgment  of  the  Court. 

The  special  count  in  this  case  not  having  been  proved,  the  question 
is,  whether  the  plaintiff  was  entitled  to  recover  upon  the  count  for 
money  paid. 

The  plaintiff  was  registered  owner  of  certain  railway  shares.  The 
defendant,  through  his  broker,  purchased  a  number  of  shares  in  the 
same  Company  on  the  5th  of  January.  The  plaintiff,  the  day  after, 
viz.  on  the  6th,  through  his  broker,  sold  his  shares ;  but  the  respective 
brokers  were  not  brought  together  by  the  evidence ;  and  indeed  it  is 
*9081  ^PP^^^°^  ^7  ^^^  dates  that  the  ^defendant  did  not  purchase  of 
-*  the  plaintiff,  and  that  third  persons  intervened  between  them. 
The  plaintiff,  however,  being  the  registered  owner,  was  called  upon  to 
transfer  to  the  defendant,  and  did  so,  by  a  deed  regularly  executed. 

It  was  then  the  duty  of  the  defendant  to  have  procured  that  deed  to 
be  registered,  which  appears,  as  well  by  the  custom  and  usual  course 
of  dealing,  as  by  the  decision  of  Vice-Chancellor  Knight  Bruce  in 
Smith  V.  .Price,(a)  cited  by  Mr.  Martin.  The  defendant  did  not  pro- 
cure the  transfer  to  be  registered,  and  sold  the  shares  to  some  other 
party ;  and  the  plaintiff  still  remained  the  registered  owner.  After- 
wards calls  were  made ;  and  the  plaintiff  was  called  upon  to  pay,  and 
did  pay  them,  after  giving  notice  to  the  defendant  and  requiring  him 
to  pay. 

The  statute  8  &  9  Vict.  c.  16,  s.  15,  provides  that,  until  the  transfer 
deed  is  registered,  the  transferor  shall  be  liable  for  calls,  and  shall 
receive  all  profits,  and  that  the  transferee  shall  not  be  entitled  to  any 
profits,  or  to  vote  in  the  affairs  of  the  company. 

Now  the  count  for  money  paid  proceeds  on  one  of  two  suppositions : 
either  that  the  plaintiff  has  paid  the  money  for  the  defendant  at  his 
request;  or  that  he  has  been  compelled  to  pay  money  for  which  the 
defendant  was  liable  to  the  person  receiving  it,  as  in  the  case  of  a 
surety  paying  the  debt  of  his  principal,  and  similar  cases.  Here  there 
is  no  ground  for  saying  that  the  defendant  directly  or  indirectly  re- 
quested the  plaintiff  to  pay  the  money.     Neither  is  there  any  ground 
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for  saying  that  the  defendant  was  liable  to  any  one  for  the 


•  ^money  paid  by  the  plaintiff,  so  as  to  create  the  relation  of  prin- 
cipal and  surety,  or  any  other  relation  of  a  like  kind.  The  statute 
plainly. continues  the  liability  of  the  plaintiff,  and  gives  him  the  interest 
in  and  profits  of  the  concern,  until  the  transfer  is  registered,  treating 
the  defendant  as  an  entire  stranger  to  the  company ;  and  the  payment 
of  the  calls  by  the  plaintiff  did  not  in  any  way  alter  his,  the  defend- 
ant's, position.     At  most,  there  was  a  failure  in  the  performance  of  a 

(a)  The  oase  referred  to  appears  to  be  Wynne  r.  Price,  S  De  G.  A  Sm*  310. 
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daty  on  the  part  of  the  defendant,  in  not  getting  the  transfer  deed 
registered,  which  the  plaintiff  might  have  called  upon  him  to  perform, 
although  he  does  not  appear  to  have  done  so. 

We  think,  therefore,  that  the  principle  on  which  the  case  of  Humble 
V.  Langstan,  7  M.  &  W.  517,t  was  decided,  applies  to  this  case ;  and  that 
it  is  impossible  to  treat  this  as  a  case  of  money  paid  to  the  use  of  the 
defendant.  Rule  refused. 


The  QUEEN  t;.  The  INHABITANTS  of  ALL  SAINTS,  DERBY. 

Nov.  14. 

The  ehildren,  bom  in  EDglaDd,  of  an  Irish  father  and  an  Irish  mother  became  ohargeable,  while 
under  the  age  of  sixteen,  after  the  father  had  deserted  them  and  the  mother  had  died. 

Held,  that  they  were  removable  to  the  parish  of  their  birth,  notwithstanding  stat  8  A  9  Vict.  c. 
117,  s.  2;  that  enactment  not  making  English  born  children  removable  directly,  bntonly  aji 
part  of  the  family  of  a  parent  who  is  removed. 

On  appeal  against  an  order  of  justices  for  removing  Joseph  Doland 
and  Sarah  Doland  from  the  parish  of  All  Saints  in  the  borough  of 
Derby  to  the  township  of  Sheffield  in  the  county  of  York,  the  sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  a  case,  the 
material  parts  of  which  are  as  follows. 

^Margaret  Doland,  in  her  examination  before  the  removing  r^^oAo 
justices,  which  the  case  set  forth,  deposed :  «<  I  am  about  sixteen  ^ 
and  a  half  years  of  age,  and  am  the  daughter  of  Dennis  and  Sarah 
Doland,  both  Irish  people.  About  five  months  ago  my  said  father  went 
away  from  Derby,  leaving  myself  and  my  brother  Joseph  Doland,  aged 
eight  years,  and  my  sister,  Sarah  Doland,  aged  six  years,  in  a  house 
which  my  father  had  then  for  some  time  past  been  occupying  in  the 
Shakspeare  Yard,  Bold  Lane,  Derby..  In  consequence  of  our  father 
having  thus  deserted  us,  I  and  my  said  brother  and  sister  were  taken 
into  the  Derby  Union  workhouse,  where  we  have  been  maintained  from 
that  time  until  the  present.  I  remember  the  respective  births  of  my 
said  brother  and  sister :  they  were  both  born  in  a  house  in  Shammers 
Croft  in  the  town  of  Sheffield,  where  our  parents  lived  for  about  five 
years,  namely  about  three  years  before  and  two  years  after  my  said 
sister  «  birth.  It  is  about  four  years  since  my  parents  came  to  Derby. 
For  the  first  two  months  we  resided  in  Walker  Lane,  and  then  about  a 
jear  and  a  half  in  St.  Helen's  Walk,  when  my  father  removed  to  the 
house  mentioned,  in  the  Shakspeare  Yard,  my  mother  having  died  whilst 
we  resided  in  St.  Helen's  Walk.  I  lived  with  my  parents  until  my 
mother's  death,  from  the  timd  of  my  earliest  recollection,  and  with  my 
father  until  he  deserted  us."  By  another  deposition  it  appeared  that 
the  house  in  Shakspeare  Yard  was  in  the  parish  of  All  Saints,  and 
irithin  the  Derby  Union. 
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The  first  ground  of  appeal  related  to  'supposed  defects  in  the  heading 
and  jurat  of  the  examinations,  and  is  not  material. 
*90Ql  *The  second  ground  was :  That  the  examinations  show,  and 
^  the  fact  was  and  is,  that  the  parents  of  the  said  paupers  were 
Irish  people,  and  that  neither  of  the  said  parents  ever  had  any  settle- 
ment in  England ;  and  that  their  father,  Dennis  Doland,  was  still  living 
when  the  said  order  of  removal  was  made ;  and  that  the  said  paupers, 
being  at  the  ages  respectively  stated  in  the  said  examinations,  were  not 
nor  was  either  of  them  then  liable  to  be  removed  to  the  place  of  their 
said  birth  in  England. 

The  third  ground  was :  That  the  paupers,  being  the  unemancipated 
and  infant  children,  of  the  ages  of  eight  years  and  six  years  respect- 
ively, of  Irish  parents,  and  neither  of  their  said  parents  having  ever 
acquired  a  settlement  in  England,  and  the  paupers  having  become 
chargeable  to  All  Saints,  Derby,  «  by  reason  of  relief  given  to  them," 
the  father,  Dennis  Doland,  did  then,  by  reason  of  such  relief  so  given 
to  his  said  children,  become  chargeable  to  the  said  parish  of  All  Saints : 
whereby  and  by  reason  whereof  the  said  paupers,  neither  of  them  hav- 
ing done  any  act  to  acquire  a  settlement  in  England  in  their  own  right, 
were  respectively  liable  to  be  removed  to  Ireland ;  and  the  order  foi 
their  removal  to  SheflSeld  ought  not  to  have  been  granted. 

On  the  trial  of  the  appeal,  it  was  admitted,  on  both  sides,  that  the 
facts  were  as  stated  in  the  above  examination  and  grounds :  viz.  «>^  That 
the  paupers  were  born  in  the  appellant  township,  of  Irish  parents, 
neither  of  whom  had  gained  any  settlement  in  England:  that  their 
mother  was  dead,  and  their  father  had  deserted  them  about  five  months 
*9101  ^^^'^^^  ^^^  making  of  the  said  border,  leaving  them  chargeable 
-*  to  the  respondent  parish :  and  that  he  had  not  since  been  heard 
of  at  Derby." 

The  Sessions  quashed  the  order  on  the  first  ground  of  appeal,  subject 
to  the  opinion  of  this  Court. 

The  appellants  insisted,  under  the  second  and  third  grounds  of  appeal, 
that  the  paupers  ought  to  have  been  removed  to  Ireland  under  the  pro- 
visions of  Stat.  8  &  9  Vict.  c.  117,  s.  2 :  or,  if  not  so  removable,  that 
they  were  not  removable  under  the  circumstances  above  mentioned  to 
the  place  of  their  birth  at  Shefiield.  The  Sessions  gave  leave  to  the 
appellants  to  include  these  grounds  of  objection  in  the  case. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  all  the 
objections  so  taken  by  the  appellants  ought  to  have  been  overruled,  the 
order  of  sessions  was  to  be  quashed,  and  the  order  of  removal  con- 
firmed. If  the  Court  should  think  the  objections  or  any  of  them  fatal, 
the  order  of  removal  was  to  stand  quashed,  and  the  order  of  sessions 
to  be  confirmed. 

Pa9hley^{(i)  in  support  of  the  order  of  Sessions. — When  the  children 

(a)  The  argument  WM  begun  on  November  10th,  and  eontinued,  and  judgment  gWen,  on  No- 
vember 14th. 
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nnder  the  age  of  sixteen  became  chargeable  to  All  Saints  by  the  relief 
given,  the  father  also  was  chargeable,  according  to  stat.  4  &  5  W.  4,  c. 
76,  8.  56 ;  and  he  was  removable  to  Ireland  under  stat.  8  &  9  Vict.  c. 
117,  8.  2,  which  supplies  defects  that  had  existed  in  the  former  law,(a) 
and  enacts  that,  if  a  person  <<  born  in  Scotland  or  Ireland,'*  &c.,  and 
<«not  settled  in  England,  become  chargeable  to  any  parish  in  England 
by  *reason  of  relief  given  to  himself  or  herself,  or  to  his  wife,"  r^o^^ 
or  to  any  legitimate  or  bastard  child,  such  person,  his  wife,  and  *- 
any  child  so  chargeable,  shuU  be  liable  to  be  removed  respectively  to 
Scotland,  Ireland,"  &c. ;  and  if  the  guardians  or  overseers  «  complain 
thereof  to  any  one  justice  of  the  peace,  such  justice  may,  if  such  per- 
son do  not  attend  voluntarily,  summon  him  to  come  before  any  two 
justices  of  the  peace,  at  any  time  and  place  to  be  named  in  the  sum- 
mons ;  and  at  such  time  and  place,  or  on  the  attendance  of  such  person, 
any  two  justices  may  hear  and  examine  into  the  matter  of  such  com- 
plaint, and  if  it  be  made  to  appear  to  their  satisfaction  that  such  per- 
son is  liable  to  be  so  removed  as  aforesaid,  and  if  they  see  fit,  they  may 
make  and  issue  a  warrant  under  their  hands  and  seals  to  remove  such 
person  forthwith  at  the  expense  of  such  union  or  parish."  The  family, 
in  such  a  case,  are  removable  as  the  father  is.  It  will  be  argued  on  the 
other  side  that  the  power  of  removing  the  family  exists  only  when  the 
father  can  be  summoned.  In  such  a  case  there  could  be  no  doubt :  but 
it  is  not  a  necessary  condition  that  the  father  should  be  amenable  to  a 
summons :  and  it  may  be  asked,  on  the  other  hand,  what  will  be  the 
consequence  if  the  children  are  removable  to  their  birth  settlement. 
The  order  being  conclusive  of  the  settlement  in  that  parish,  are  the 
children  from  thenceforth  irremovable  to  Ireland,  though  the  father 
should  return  and  they  become  once  more  resident  with  him  as  part  of 
his  family  ?  The  objections  formerly  derived  (as  in  Rex  v.  Benett,  2  B. 
k  Ad.  712  (E.  C.  L.  R.  vol.  22)  from  the  want  of  a  poor-law  in  Ire- 
land, exist  no  longer ;  and  now,  by  sect.  6  of  stat.  8  &  9  Vict.  c.  117, 
guardians  of  the  poor  in  '"Ireland  are  enabled  to  appeal  against  rn^n-in 
a  removal  from  this  country.  The  words  of  stat.  10  &  11  Vict.  *- 
c.  33,  s.  1,  go  farther  than  those  of  the  prior  statute ;  for  it  is  enacted 
there  that  the  parish  officer  may  carry  before  a  justice,  with  a  view  to 
removal,  «  every  poor  person  who  shall  become  chargeable  to  any  parish 
in  England,  and  who  he  may  have  reason  to  believe  is  liable  to  be 
removed  from  England  under"  the  recited  act,  8  &  9  Vict.  c.  117. 
Under  the  former  law,  if  the  head  of  the  family  was  Irish  or  Scotch, 
it  was  considered  improper  to  remove  the  family  to  a  place  in  England. 
HoLROYD,  J.,  said,  in  Rex  v.  Leeds,  4  B.  &  Aid.  498,  502  (E.  G.  L.  R. 
vol.  6) :  «  By  the  act"  (69  G.  3,  c.  12,  s.  33),  «if  the  husband  becomes 
chargeable  by  himself,  or  his  family,  he  may  be  removed ;  and  it  seems 

(a)  PathUy  referred  to  stat  17  G.  2,  c.  5,  88.  7-14,  atat  59  6.  3,  c  12,  s.  33,  and  etaL  3  A  4  W. 
i,  c  40. 
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to  me  that  it  is  altogether  immaterial,  provided  the  head  of  the  family 
be  born  in  Scotland,  whether  the  children  be  born  in  England  or  not." 
The  judgment  of  the  Court  in  Rex  v.  Mile  End,  Old  Town,  4  A.  &  E. 
196  (E.  C.  L.  R.  vol.  31),  supports  that  doctrine.  Rex  v.  Great  Clacton, 
3  B.  &  Aid.  410  (E.  C.  L.  R.  vol.  6),  furnishes  no  authority  for  removing 
to  a  place  in  England,  unless  perhaps  where  the  child,  born  in  England, 
has  no  longer  a  parent  living.  Regina  r.  Preston,  12  A.  &  E.  822  (E. 
C.  L.  R.  vol.  40),  where  the  removal  to  a  birth  settlement  in  England 
was  confirmed,  was  the  case  of  an  emancipated  child.  It  has  long  been 
held,  that  if  the  husband  is  absent  (unless  in  such  a  case  as  Regina  v. 
Stogumber,  9  A.  &  E.  622  (E.  C.  L.  R.  vol.  86)),  the  wife  and  children 
may  be  removed  to  his  place  of  settlement.  In  Regina  v.  Pott  Sh rig- 
ley,  12  Q.  B.  143  (E.  C.  L.  R.  vol.  64),  a  married  woman  who  had 
resided  in  a  parish  more  than  five  years,  was  yet  held  not  to  be  irre- 
^^-o-i  movable  by  stat.  ^9  k  10  Vict.  c.  66,  s.  1,  because  her  husband 
-'  had  not  completed  the  five  years.  If  there  were  an  order  to 
remove  the  father  and  children,  and  he  had  absconded,  clearly  the  order 
might  be  executed  as  to  the  children.  No  statutory  enactment  confers 
a  derivative  settlement  on  either  wife  or  children :  it  arises  from  a  sort 
of  common  law  principle  that  there  shall  be  no  separation  of  husband 
and  wife  or  parent  and  child. 

Whitehurst  and  Boden^  contr^. — Stat.  10  &  11  Vict.  c.  33  adds 
nothing  material  to  the  former  law,  except  the  power  of  taking  a 
chargeable  person  before  a  justice  without  a  summons  or  warrant. 
The  question  here  turns  wholly  on  stat.  8  &  9  Vict.  c.  117 ;  and  it  is, 
how  far  that  act  has  repealed  the  former  law  by  which,  under  stat.  13 
&  14  Gar.  2,  c.  12,  s.  1,  the  paupers  would  be  removed  to  their  English 
place  of  settlement.  Now  the  person  to  be  afiected  by  stat.  8  &  9  Vict, 
c.  117,  8.  2,  must  be  one  who  shall  (^  become  chtirgeable  to  any  parish 
in  England,"  being  «  born,"  not  of  Irish  or  Scotch  parents,  but  "  in 
Scotland  or  Ireland,"  and  «not  settled  in  England."  In  the  present 
case  no  person  has  become  chargeable  who  answers  these  descriptions. 
The  children  could  not  have  been  summoned  according  to  the  direction 
of  sect.  2.  [Erlb,  J. — If  the  father  had  been  found,  could  not  the 
children  have  been  removed  with  him  ?]  They  might,  as  part  of  his 
family,  whether  settled  or  not.  Stat.  8  &  9  Vict,  c,  117,  s.  2,  can  apply 
to  the  children  only  v»'hen  they  actually  form  a  part  of  the  father's 
family.  If  he  is  dead,  or  not  to  be  found,  they  cannot  be  removed. 
[Coleridge,  J. — Do  you  say  that,  on  his  absconding,  they  are  no 
*91A1  ^^^g®^  P^^^  ^f  ^^^  family?  Erle,  J. — Does  their  '^'settlement 
^  fluctuate  as  he  goes  and  returns  ?]  They  have  a  birth  settle- 
ment in  England  by  the  former  law ;  and  they  cannot  be  removed 
under  the  conditions  of  the  late  act  if  the  father  cannot  be  found. 
And,  further,  supposing  that  their  birth  settlement  did  not  avail,  the 
process  for  removing  them  cannot  be  enforced.     Before  they  can  be 
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removed  as  part  of  his  family,  he  must  be  summoned,  under  stat.  8  & 
9  Vict.  c.  117,  s.  2.  That  is  a  condition  precedent,  and  cannot  be  ful- 
filled here.  It  is  conceded  on  the  other  side  that,  if  the  father  were 
dead,  the  children  might  be  removed  to  the  birth  settlement :  if  so,  they  . 
may  be  removed  to  it  in  the  present  case.  Hex  v.  Great  Clacton  decides 
this  point.  It  is  asked,  what  would  be  the  consequence  if  the  children 
were  removed  to  Sheffield  and  the  father  afterwards  returned.  But  he 
might  then  be  summoned  under  the  statute,  and  the  whole  family 
removed  to  Ireland.  It  does  not  follow  that,  in  the  mean  time,  the 
children  are  not  to  be  maintained  by  Sheffield.  The  present  order 
would  not  operate  as  an  estoppel  to  an  application  for  removal  after 
summons :  for  the  settlement  of  the  children,  however  established  by 
the  order,  could  not  interfere  with  the  statutory  proceeding.  Rex  v. 
Mile  End,  Old  Town,  was  decided  under  stat.  8  &  4  W.  4,  c.  40,  s.  2 : 
it  was  held  that  the  chargeability  of  the  pauper,  she  not  having  been 
emancipated  (inasmuch  as  stat.  4  &  5  W.  4,  c.  76,  s.  56,  was  inappli- 
cable), made  her  father  chargeable,  and  that  she  must  be  removed  with 
him  to  Ireland  as  part  of  his  family,  under  the  statute.  But  suppose, 
after  she  had  been  removed  to  Ireland  *with  her  father,  she  had  ^^^^  - 
come  back  alone ;  she  could  not  then  have  been  removed,  because  ^ 
the  power  to  remove  reached  her  only  through  the  chargeability  of  her 
father,  who  in  that  case  would  not  have  been  accessible  to  the  proceed- 
ing. She  must  therefore  have  gone  to  her  birth  settlement.  A  woman 
who,  having  a  settlement,  marries  an  Irishman,  cann'ot  be  removed  to 
Ireland  after  his  death.  If  he  has  deserted  her,  she  is  to  be  removed 
to  her  maiden  settlement ;  Rex  v,  Cottingham,  7  B.  &  G.  615  (E.  C.  L. 
R.  vol.  14) ;  a  case  decided  while  stat.  59  G.  S,  c.  12,  s.  33,  was  in 
force,  which,  as  to  the  point  now  in  question,  does  not  differ  from  stat. 
8  &  9  Vict.  c.  117,  s.  2 :  and  there  Rex  v.  Leeds  is  distinguished,  as  a 
case  where  the  wife  and  children  were  living  with  the  husband.  Stress 
is  laid  on  sect.  56  of  stat.  4  &  5  W.  4,  c.  76 :  but  that,  and  the  section 
following,  create  only  a  chargeability  in  the  father,  not  a  settlement 
of  the  children ;  Rex  v.  Walthamstow,  6  A.  &  E.  301  (£.  G.  L.  R.  voL 
33).  And,  if  it  is  intended  to  suggest,  as  an  inference  from  this  enact- 
meut,  that  the  children  are  not  chargeable  to  the  removing  parish 
because  the  father  is  chargeable,  the  answer  is  that,  if  that  were  so,  the 
children  separated  from  the  father  could  never  be  removed.  Besides, 
even  if  this  inference  were  warranted,  the  enactment  could  not  apply 
here,  as  it  is  not  made  a  ground  of  appeal  that  the  children  are  not 
chargeable.  In  Regina  t;.  Wendron,  7  A.  &  E.  819  (E.  G.  L.  R.  vol. 
34),  it  was  held  that,  where  the  mother  of  a  bastard  child  married  and 
left  the  child,  and  the  child  became  chargeable,  it  was  removable  to  the 
parish  of  its  birth.  The  judgment  of  Goleridge,  J.,  in  that  case  shows 
that  the  child  was  neither  irremovable  nor  removable  to  *the  r^itoi^ 
parish  of  the  husband :  and  this  argument  is  applicable  to  the  ^ 
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present  case.  That  the  retaining  of  a  settlement  by  the  children  is  not 
afiected  by  the  statutes  authorizing  the  removal  of  the  father  to  Ireland, 
appears  from  Rex  v.  Benett,  2  B.  &  Ad.  712  (E.  C.  L.  R.  vol.  22),  and 
Regina  v.  Preston,  12  A.  &  E.  822  (E.  C.  L.  R.  vol.  40). 

Coleridge,  J. — This  case  has  been  very  fully  argued,  and  rightly 
so ;  for  it  is  one  of  much  importance.  We  are  to  determine  the  proper 
interpretation  to  be  put  upon  the  provisions  of  stat.  8  &  9  Vict.  c.  117, 
s.  2.  It  seems  to  me  that  the  rule  for  quashing  the  order  of  sessions 
must  be  made  absolute.  The  two  paupers  are  legitimate  children  born 
in  a  known  parish  in  England.  The  father  and  mother  are  both  Irish ; 
and  neither  has  any  settlement  in  England :  the  mother  is  dead :  the 
father  has  deserted  the  children.  The  last  circumstance  must  be  con- 
sidered as  working,  by  the  wrongful  act  of  the  father,  an  entire  separa- 
tion for  the  time  being :  it  is  not  as  if  he  had  merely  gone  to  another 
parish  which  was  known  or  might  be  ascertained ;  for  that  would  not 
justify  calling  the  case  one  of  absolute  desertion,  which  is  what  the 
sessions  have  found.  Now  Rex  v.  Gottingham,  decided  while  the  law 
was  regulated  by  stat.  59  6.  3,  c.  12,  s.  33,  had  established  that,  in  the 
case  of  desertion  of  his  family  by  an  Irishman,  the  English  settlement 
of  the  members  of  his  family  must  be  inquired  into.  The  mother  here 
is  dead:  were  that  not  so,  her  maiden  settlement  must  have  been 
inquired  into,  according  to  Rex  v.  Gottingham.  Then  comes  the  ques- 
tion, had  these  children  any  settlement  at  all  ?  It  is  an  established 
*9171  P"^^^P'®  ^^^^  every  *English  s.ubject  has  a  settlement  by  birth 
-^  prim&  facie ;  that  is,  till  an  acquired  settlement  is  shown ;  until 
then  it  is  no  more  than  prim&  facie ;  and,  when  it  is  ascertained  that 
the  father  or  mother  has  an  English  settlement,  that  is  the  settlement 
of  the  child.  But,  if  neither  has  one,  or  (which  comes  to  the  same 
thing)  if  neither  has  one  which  can  be  ascertained  after  search  made, 
the  primfi  facie  settlement,  which  always  potentially  exists,  takes  effect ; 
I  will  not  say,  revives.  The  presumption  of  law  is  not  negatived ;  and 
the  child  is  removable  to  its  birth  settlement.  That  is  the  state  of 
law,  independently  of  the  statute.  Then  the  only  question  is,  whether 
the  present  statute  gives  the  justices  any  power  inconsistent  with  this. 
We  must  look  at  the  words ;  for,  if  they  are  plain,  it  is  of  no  use  to 
say  that  the  remedy  given  is  incomplete,  or  that  the  statute  has  been 
framed  without  due  observation  of  existing  circumstances.  (His  Lord- 
ship then  read  the  words  of  stat.  8  &  9  Vict.  c.  117,  s.  2.)  Here,  the 
person  to  be  removed  must  be  «  born  in  Scotland  or  Ireland,"  &c.,  and 
must  be  chargeable  "  by  reason  of  relief  given  to  himself  or  herself,  or 
to  his  wife,  or  to  any  legitimate  or  bastard  child :"  if  these  conditions 
are  satisfied,  then  only  are  <<  such  person,  his  wife,  and  any  child  so 
chargeable,"  declared  "liable  to  be  removed  respectively  to  Scotland, 
Ireland,"  &c.  In  this  case  you  do  find  that  the  father  is  born  in 
Ireland  and  has  become  chargeable.     But,  when  you  go  on  to  inquire 
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how  the  legal  functionaries  are  to  carry  the  law  into  efiect,  you  find 
that  the  person  himself  must  be  dealt  with  as  the  subject  of  removal : 
^* if  such  person  do  not  attend  voluntarily"  he  is  to  be  summoned ;  and, 
at  the  time  and  place  named  in  the  summons,  <'or  on  the  attendance 
of  such  person,"  *the  warrant  issues  "to  remove  such  person."  r^o-io 
Now  those  provisions,  if  the  person  do  not  appear,  cannot  be  ^ 
complied  with :  and  that  iseems  to  dispose  of  the  case  at  once.  Many 
suggestions  have  been  made  as  to  the  difficulty  of  dealing  with  the  case 
supposing  the  parent  to  be  found :  after  what  I  have  said,  I  need  not 
answer  these.  But,  as  at  present  advised,  I  see  no  difficulty.  It  is 
suggested  that,  after  the  children  have  been  removed  to  their  birth  set- 
tlement, and  the  father  has  become  chargeable  in  respect  of  relief  given 
to  them,  they  must,  if  the  father  be  found  while  they  are  uneman- 
cipated,  still  be  renjoved  with  him.  As  at  present  advised,  I  do  not  see 
why  that  should  not  be.  We  decide  now  only  on  the  removal  to  the 
birth  settlement  under  the  present  circumstances :  but,  subject  to  dis- 
cussion, I  think  the  consequence  suggested  would  amount  only  to  this : 
that  it  would  become  necessary  to  remove  the  children  from  their  place 
of  settlement  to  a  place  where  they  were  not  settled  :  and  this,  I  think, 
does  not  destroy  the  liability  to  removal  now.  However,  all  that  we 
have  now  to  determine  is,  whether  the  magistrates  were  justified  in 
quashing  this  order  of  removal :  and  I  think  they  were  not ;  and  that 
their  order  must  be  quashed. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  Mr.  Pashley 
appears  to  contend  that,  unless  the  children  can  be  removed  under  stat. 
8  &  9  Vict.  c.  117,  s.  2,  they  cannot  be  removed  at  all.  As  the  case 
is  stated,  we  must  take  it  that  the  father  is  Ii  ish,  and  has  no  settle- 
ment in  England,  and  has  deserted  his  children ;  and  that  neither  they 
nor  the  mother  had  any  acquired  settlement ;  that  the  children  have 
only  their  prim&  *facie  birth  settlement.  It  is  said  that  the  r^coiq 
statute  supersedes  the  state  of  things  which  would  otherwise  ^ 
result  from  those  facts,  and  destroys  the  operation  of  the  present  law 
of  settlement  respecting  paupers  having  only  birth  settlements.  Is 
that  so  by  the  terms  of  sect.  2  ?  If  not,  then  the  removal  must  be  to 
the  birth  settlement,  according  to  many  authorities  ;  Regina  v.  Preston, 
Regina  v.  Wendron,  7  A.  &  E.  819  (E.  C.  L.  R.  vol.  34),  Rex  v.  Cot- 
tingham,  7  B.  &  C.  615  (E.  G.  L.  R.  vol.  14).  So  that  it  comes,  as 
has  been  properly  argued,  to  the  question  whether  stat.  8  &  9  Vict.  c. 
117,  s.  2,  has  entirely  superseded  the  ordinary  rule.  It  seems  to  me 
that  the  statute  applies  directly  to  the  father  only,  and  to  the  children 
not  otherwise  than  incidentally,  as  part  of  his  family ;  and  that,  if  the 
father  cannot  be  removed,  there  is  no  power  over  the  child.  But  then 
it  is  suggested,  as  a  difficulty  attaching  to  this  view,  that  the  father  may 
come  back ;  that  he  will  then  be  removable  under  the  statute ;  and  that 
then  the  children  will  be  removable  with  him.     This  point  has  been 

VOL.  XIV. — 20 


219  REGINA  v,  ALL  SAINTS,  DERBY.     M.  T.  1849. 


already  noticed  in  Rex  v.  Gottingham ;  and  it  was  there  considered 
that  there  was  no  inconsistency  in  such  a  result.  The  removal  to  the 
birth  settlement  takes  effect  till  the  statute  comes  into  operation  by 
the  father  being  brought  within  reach  of  the  summons :  and  then  he 
may  be  removed,  and  his  children  with  him,  notwithstanding  their  set- 
tlement. 

Coleridge,  J.,  added:  I  perhaps  expressed  myself  too  strongly 
when  I  said  that,  under  sect.  2,  the  removal  could  not  be  ordered 
unless  the  person  born  in  Ireland  appeared  under  the  summons.  The 
*90C\1  ^^^^^^^  perhaps  ^means  that  the  order  may  be  made  at  the  time 
-'  and  place  named,  whether  he  appears  or  not,  or  at  any  time 
when  he  does  come.  That,  however,  makes  no  difference  in  my 
opinion  on  the  case ;  because,  if  he  is  absent,  service  of  the  summons 
upon  him  must  be  shown,  so  that,  at  all  events,  th^  proceeding  relates 
to  him. 

Erle,  J. — I  think  the  children  are  not  removable  to  their  birth 
settlement  as  long  as  they  are  removable  with  their  father :  but,  when 
the  personal  removability  of  the  father  is  destroyed,  as  by  his  death, 
the  birth  settlement  takes  effect  as  to  the  children.  There  is  then  a 
contingent  settlement,  when  children  of  an  Irish  father  are  born  in 
England.  Then  the  question  is,  whether  a  desertion  by  the  father  is  a 
case  in  which  a  settlement  of  that  kind  attaches.  I  agree  that  deser- 
tion, which  is  a  term  well  known  in  cases  on  the  poor  law,  must  be 
taken  to  be  an  absenting  without  reasonable  prospect  of  return.  The 
difficulty  pressed  upon  my  mind,  how  the  case  would  stand  if  he  were 
absent  only,  for  instance,  four  months,  and  in  the  mean  while  the  birth 
parish  were  fixed  with  the  settlement.  There  might  be  considerable 
inconvenience.  But  I  should  adopt  the  answer  which  has  been  given. 
There  could  be  no  objection,  in  that  case,  to  showing  by  evidence  that 
the  only  settlement  which  the  birth  parish  had  admitted  was  the  con- 
tingent settlement.  Order  of  Sessions  quashed. 
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Justices,  by  a  regular  order,  having  the  eouDty  as  venue,  removed  a  pauper  to  his  settlement; 
and  they,  at  the  same  time,  by  endorsement  on  the  order  of  removal,  suspended  the  execution 
on  account  of  his  illness.  Afterwards  one  of  the  same  justices  and  another  justice,  by  order 
enduff^ed  on  the  first  order,  directed  a  removal ;  and,  by  a  contemporaneous  order,  similarly 
endorsed,  they  directed  payment  of  expenses.  The  last  two  orders  did  not,  either  by  venue 
in  the  margin  or  statement  in  the  body,  show  that  they  were  made  in  the  county. 

Held,  that  they  were  bad  for  this  fault;  and  they  were  quashed  on  certiorari. 

Stat  12  A  13  Viet  c.  45,  s.  7,  which  enacts  that  no  objection  on  account  of  any  omission  or  mis- 
take in  an  order  shall  be  allowed  on  return  to  a  certiorari,  unless  specified  in  the  rule  for 
issuing  the  certiorari,  does  not  apply  where  the  rule  for  a  certiorari  has  been  made  before  the 
time  fixed  for  the  statute  coming  into  operation. 

Montague  Smith,  in  Hilary  term,  1848,  obtained  a  rule  calling  on 
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John  Hearle  Tremayne  and  Charles  Brune  Graves  Sawle,  Esquires,  jus- 
tices of  Cornwall,  to  show  cause  why  a  certiorari  should  not  issue  to 
remove  into  this  Court  two  orders  made  by  them,  dated  respectively  the 
5ih  October,  1847,  and  endorsed  on  a  certain  order  of  the  said  C.  B. 
G.  Sawle  and  of  Charles  Lynes,  clerk,  one  other  justice  of  Cornwall, 
dated  8th  July,  1845,  for  the  removal  of  John  Symonds,  Sarah  his  wife, 
and  Ann  their  daughter,  from  the  parish  of  Tywardreath  to  the  parish 
of  Crowan,  both  in  the  said  county  (the  rule  then  described  the  contents 
of  the  endorsed  orders) :  at  the  instance  of  the  inhabitants  of  the  said 
parish  of  Crowan ;  upon  notice  of  the  rule  to  be  given  to  the  justices, 
and  the  churchwardens  and  overseers  of  Tywardreath. 

This  rule  was  made  absolute  in  Easter  term,  1848  (11th  May).  In 
Michaelmas  term  1848  (4th  November),  Montague  Smith  obtained  a 
rule  to  show  cause  why  the  orders  should  not  be  quashed  for  insufficiency. 
No  objection  was  specified  in  any  of  the  rules.  The  first  order  of  re- 
moval was  as  follows. 

"  County  of  Cornwall.  To  the  churchwardens  and  overseers,"  &c. 
(of  Tywardreath,  and  of  Crowan),  "  and  to  each  and  every  of  them. 
Upon  the  complaint  of  *the  churchwardens  and  overseers  of  the  r^^^o 
poor  of  the  parish  of  Tywardreath  aforesaid,  in  the  said  county  '- 
of  Cornwall,  unto  us,  whose  names  are  hereunto  set  and  seals  affixed, 
being  two  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Cornwall,  and  one  of  us  of  the  quorum,"  &c.  The  order 
then  directed  the  removal  of  the  three  paupers,  being  actually  charge- 
able, &;c.,  to  Crowan,  adjudging  their  lawful  settlement  to  be  there. 
<<  Given  under  our  hands  and  seals  the  8th  day  of  July,  A.  D.  1845. 

"  C.  B.  Graves  Sawle.  (l.  s.) 
"Charles  Lynes.  (l.  s)." 

On  this  was  endorsed  the  following  order. 

"  County  of  Cornwall.  Whereas  it  appears  unto  us,  Charles  Brune 
Graves  Sawle,  Esquire,  and  Charles  Lynes,  clerk,  the  justices  within 
mentioned,  that  the  within  named  John  Symonds  and  Ann  his  daughter 
are  at  present  unable  to  travel,"  &c. ;  suspending  the  execution  of  the 
order.     "  Given  under  our  hands  and  seals  this  8th  day  of  July,  1845. 

"  C.  B.  Graves  Sawle.  (l.  s.) 
"  Charles  Lynes.  (l.  s.)" 

The  two  orders  which  were  brought  up  by  certiorari  were  also  endorsed, 
and  were  as  follows. 

<<  Whereas  it  duly  appears  unto  us,  John  Hearle  Tremayne  and 
Charles  Brune  Graves  Sawle,  Esquires,  two  of  Her  Majesty's  justices 
of  the  peace  for  the  said  county  of  Cornwall,  that  the  above  named 
Ann,  the  daughter  of  the  said  John  Symonds,  is  dead,  and  that  the 
said  John  Symonds  is  wholly  recovered  from  the  sickness,"  &c.,  "and 
that  he  may  therefore  now  be  conveyed  from  the  within  mentioned 
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♦99^1  P^*"^^^  ^^  *Tywardreath  to  the  within  mentioned  parish  of  Cro- 
■'  wan  without  danger;    These  are  therefore  to  authorize,"   &c. 
(directing  the  removal.)     ^^  Given  under  our  hands  and  seals,  this  5th 
day  of  October,  1847.  «  J.  Hbarle  Tremayne.  (l.  s.) 

"C.  B.  Graves  Sawle.  (l.  s.)" 

"  Whereas  it  Has  been  proved  on  oath  before  us,  John  Hearle  Tre- 
mayne and  Charles  Brune  Graves  Sawle,  Esquires,  the  justices  whose 
names  are  hereunto  subscribed  and  seals  set,  that  the  charges  incurred 
by  the  suspension  of  the  said  order  of  removal  amount  to  the  sum  of 
212.  13^.  6d.,  and  which  charges  appear  to  us  to  be  fair  and  reasonable ;" 
finding,  as  above,  as  to  Ann  Symonds  being  dead,  and  that  the  expense 
of  211.  13«.  6d»  had  been  incurred  by  the  suspension:  "Now  we,  the 
said  justices,  do,  in  pursuance  of  the  statute  in  that  case  made,  hereby 
order  and  direct  the  churchwardens,"  &c.,  "  of  Crowan,  in  the  county 
of  Cornwall,  to  which  the  within  named  pauper  was  to  be  removed,  to 
pay  the  said  charges  to  the  churchwardens,"  &c.,  "of  Tywardreath,  or 
to  such  of  them  as  shall  demand  the  same. 

"  Witness  our  hands  and  seals  this  5th  day  of  October,  1847. 

"  J.  Hearle  Tremayne.  (l.  s.) 
«  C.  B.  Graves  Sawle.  (l.  s.)" 

Pashlej/  now  showed  cause. — It  is  objected  that  the  endorsed  orders 
do  not  appear  to  have  been  made  in  the  county  of  Cornwall,  and  that 
the  order  for  the  payment  of  the  expenses  does  not  appear  to  be  made 
by  justices  of  that  county. 

*994n  First :  this  is  a  mere  "  omission  or  mistake  in  the  *drawing 
-■  up"  of  the  orders,  such  as  is  pointed  out  in  sect.  7  of  stat.  12 
&  13  Vict.  c.  45,  which  enacts  "  that  no  objection  on  account  of  any 
omission  or  mistake  in  any  such  order  or  judgment  brought  up  upon  a 
return  to  a  writ  of  certiorari  shall  be  allowed  unless  such  omission  or 
mistake  shall  have  been  specified  in  the  rule  for  issuing  such  certiorari." 
The  statute,  it  is  true,  received  the  Royal  assent  only  on  28th  July, 
1849 :  and  the  rule  nisi  to  quash  the  orders  on  certiorari  was  obtained 
in  November,  1848  ;  (a)  and  the  rule  for  issuing  the  certiorari  was  of 
course  earlier.  But  statutes  which  regulate  procedure  apply  to  pro- 
ceedings pending  at  the  time  when  the  statute  passes.  [Coleridge,  J. 
— The  result  of  your  argument  would  be  that  every  rule,  made  before 
the  statute  came  into  operation,  and  pending  after,  would  be  quashed.] 
Mere  formal  objections  would  be  put  an  end  to.  [Coleridge,  J. — The 
words  are  "  any  omission  or  mistake."]  The  recital  in  sect.  7  shows 
that  the  omissions  and  mistakes  pointed  at  are  those  which  are  the 
subject  of  "  exceptions  or  objections  to  the  form  of  the  order  or  judg- 
ment, irrespective  of  the  truth  and  merits  of  the  matters  in  question." 
[AT.  Smith. — By  sect.  20  the  act  is  to  "  come  into  operation"  on  1st 

(n)  Panhley  pointed  out  that  a  similar  provision  in  stat.  11  k  12  Vict.  c.  31,  s.  6,  applied  onl^ 
to  orders  of  romovaL 
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November,  1849.]  The  question  is,  what  the  «'  operation"  is  to  be.  The 
legislature  merely  defines  the  time  at  which  the  Court  is  to  act  on  the 
statute,  naming  the  last  day  of  the  long  vacation.  Bills  of  costs 
incurred  before  stat.  6  &  7  Vict.  c.  78,  s.  37,  are  taxable  under  that 
statute,  though  not  taxable  at  all  before ;  In  re  Eyre,  2  Phillips's  Rep. 
367.  The  exclusion  of  oral  acknowledgments,  under  sect.  1  of  the 
Linitations  *act  of  9  O.  4,  c.  14,  was  held  applicable  to  acknow-  rucnort 
ledgments  made  before  the  act  took  effect ;  Towler  t^.  Chatterton,  ^ 
6  Bing.  258  (E.  G.  L.  R.  voL  19) ;.  even  where  the  cause  was  at  issue 
before;  Hilliard  v.  Lenard,  Moo.  &  M.  297  (E.  C.  L.  R.  vol.  22):  that 
section  used  the  words  <<  shall  be  deemed,"  which  threw  the  operation 
on  to  the  time  of  trial :  so  here  the  words  <'  shall  be  allowed"  refer  to 
the  action  of  the  Court.  The  retrospective  effect  given  to  the  five 
years'  clause  in  stat.  9  &  10  Vict.  c.  66,  s.  1,  furnishes  an  analogy  in 
support  of  the  interpretation  now  contended  for.  Regina  v.  Christ- 
church,  12  Q.  B.  149  (E.  C.  L.  R.  vol.  64),  on  the  proviso  in  the  same 
clause,  goes  farther  still.  So  stat.  3  &  4  W.  4,  c.  42,  s.  31,  subjecting 
executors  to  costs,  was  construed  retrospectively :  (a)  and  so  was  the 
bankrupt  act,  6  G.  4,  c.  16,  s.  108,  respecting  judgments  by  nil  dicit ; 
Cuming  v.  Welsford,  6  Bing.  502  (E.  C.  L.  R.  vol.  19).  [Coleridge, 
J. — It  might  be  that,  if  all  had  been  done  rightly  up  to  the  time  when 
the  statute  came  into  operation,  the  statute  would  have  applied  to  omis- 
sioQs  occurring  afterwards  in  the  same  proceeding :  but  here  all  the 
defect,  if  it  be  one,  existed  before  the  operation  of  the  statute,  and 
therefore  cannot  be  cured  by  it.] 

Secondly:  there  is  no  fatal  defect,  even  supposing  the  statute 
inoperative.  The  certiorari  admits  that  those  who  made  the  order  are 
justices :  the  question  therefore  is  only  as  to  their  place  of  acting.  The 
original  order  of  removal  has  the  venue  "  County  of  Cornwall ;"  that 
applies  to  the  whole  instrument.  In  Regina  v.  Castcrton,  6  Q.  B.  507 
[E.  C.  L.  R.  vol.  51),  such  a  venue  was  held  to  explain  the  words  "  in 
and  for  the  said  county"  in  *the  body  of  the  instrument ;  and  r^^Qo/* 
there  an  objection  much  like  the  present,  in  support  of  which  '■ 
Baker  v.  Bacon,  Moore,  754,  was  cited,  must  have  been  overruled,  as 
appears  from  the  note.  In  Regina  v,  Si.kstone,  2  Q.  B.  520  (E.  C.  L. 
R.  vol.  42),  this  Court,  to  support  au  order  of  removal,  construed  the 
words  "I"  and  "me"  to  refer  to  each  of  two  justices  who  signed  it. 
That  the  endorsed  orders  may  be  explained  by  the  original  order  appears 
from  Regina  v.  Ashburton,  8  Q.  B.  871  (E.  C.  L.  R.  vol.  55),  which  is 
to  a  certain  extent  supported  by  Regina  v.  Stainforth,  11  Q.  B.  66  (E. 
C.  L.  R.  vol.  63).  In  the  last-mentioned  case,  the  doctrine  of  looking 
for  evidence  beyond  the  instrument  itself  was  upheld :  and  it  will  apply 
very  strongly  here,  where  the  endorsed  orders  are  mere  appendages  to 

(a)  FreemftQ  v.  Moyef,  1  A.  A  E.  8S8  (B.  C.  L.  R.  toI.  28;. 
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the  original  order.  [Erle,  J.,  referred  to  Regina  v.  Totness,  11  Q.  B. 
80  (E.  C.  L.  R.  vol.  63).]  The  case  ordinarily  cited 'against  this  mode 
of  interpretation  is  Regina  v,  Sbipston  upon  Stour,  6  Q.  B.  119  (E.  C. 
L.  R.  vol.  t51) :  but  the  authority  of  that  case  is  much  impaired  by  the 
decision  in  Regina  v.  Ashburton.  ^^  That  construction  which  supports^ 
and  not  that  which  destroys  the  instrument,  may  fairly  be  adopted ;" 
per  HoLROYD,  J.,  in  Rex  v.  St.  Mary's,  Leicester,  1  B.  &  Aid.  327,  331, 
where  the  words  "said  county"  were  interpreted  by  the  margin  of  the 
order.  That  case  and  dictum  were  relied  upon  by  Taunton,  J.,  in  Rex 
V.  Countesthorpe,  2  B.  &  Ad.  487  (E.  C.  L.  R.  vol.  22).  [Coleridge, 
J. — We  have  no  marginal  words  in  the  orders  now  in  dispute :  you 
endeavour  to  explain  them  by  the  venue  of  an  order  made,  long  before, 
by  magistrates  of  whom  one  only  makes  the  last  two  orders.]  If  these 
^j^^^_^  orders  are  to  be  construed  like  original  orders  of  *removal,  they 
-'  cannot  be  supported.  But  they  are  no  more  than  continuances 
of  the  first  proceeding.  At  any  rate  the  last  two,  being  made  simul  et 
semel,  will  stand  or  fall  together.  Regina  v.  Stockton,  7  Q.  B.  520 
(E.  G.  L.  R.  vol.  53),  may  be  cited  as  an  authority  against  this :  but 
there,  as  Patteson,  J.,  explained,  no  inconsistency  would  have  been 
incurred  by  supposing  that  the  complaint  was  made  within  the  juris- 
diction and  the  order  made  out  of  it.  And,  so  far  as  that  case  applies 
here,  it  is  overruled  by  Regina  v.  Goole,  12  Q.  B.  172  (E.  C.  L.  R. 
vol.  64). 

Lastly :  the  Court  will  be  unwilling  to  quash  these  proceedings  on 
certiorari.  In  Regina  v.  Hatfield  Peveril,(a)  they  declined  to  quash 
a  certificate  of  lunacy  on  certiorari.  [Erle,  J. — There  the  certificate 
was  not  in  the  character  of  a  proceeding  in  foro  contentioso.] 

Montague  Smith,  contrS,. — The  disposition  of  the  Court,  last  adverted 
to,  will  at  any  rate  prevail  only  where  there  is  jurisdiction :  here  none 
appears ;  and  no  presumption  that  acts  have  been  properly  done  can 
be  made  for  the  purpose  of  establishing  jurisdiction ;  per  Holroyd,  J,, 
in  Rex  v.  All  Saints,  Southampton,  7  B.  &  C.  785,  790  (E.  C.  L.  R. 
vol.  14) ;  because  the  presumption  is  raised  only  by  assuming  that  juris- 
diction exists. 

As  to  the  suggestion  that  the  venue  will  aid,  the  orders  before  the 
Court  have  no  venue ;  and  the  fact  that  a  previous  order  was  properly 
made  afibrds  no  inference  that  an  order  made  two  years  later  and  by 
*99fti  ^'ff"^^®^^  persons  was  so.     Even  if  the  venue  could  be  ^considered 

"  -*  as  annexed  to  these  orders,  it  would  not  aid.  There  was  a  venue 
in  Regina  v.  Stockton,  7  Q.  B.  520  (E.  C.  L.  R.  vol.  53) ;  but  it  was 
held  nevertheless  that  the  order  did  not  show  all  to  have  been  done  in 
the  place  named.  That  case  is  conclusive  against  the  orders  here :  and 
Regina  t;.  Newton  Ferrers,  9  Q.  B.  32  (E.  C.  L.  R.  vol.  58),  also  shows 

(a)  Q.  B.  Trio.  Vm.  1849.    Reported  with  Regioa  v.  WolTerhampton,  Mich.  T.  1849.     l>u«>t. 
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tbat  it  must  strictly  appear  that  the  persons  who  act  are  acting  in  the 
place  where  they  have  jurisdiction. 

Coleridge,  J. — The  rule  must  be  made  absolute  on  the  objection  to 
the  orders.  We  intimated,  in  the  early  part  of  the  argument,  that  we 
thought  Stat.  12  k  13  Vict.  c.  45,  s.  7,  could  not  apply  to  these  pro- 
ceedings. 

WiGHTMAN  and  Erle,  Js.,  concurred.  Rule  absolute. 


The  QUEEN  t;.  The  Inhabitants  of  ASTON  NIGH  BIRMINGHAM, 

Nov.  14. 

Beported  12  Q.  B.  p.  26  (E.  C.  L.  R.  vol.  64). 


*The  QUEEN  v.  PERKINS.     Nov.  14.  [*229 

rhe  Highway  Act,  5  A  6  W.  4,  c.  50,  8.  58,  enacts  that,  where  the  boundaries  of  )>ari8he0  pass 
aeross  or  through  the  middle  of  a  common  htgbwaj,  jufftices  in  Fpocial  sessions  may,  on  com- 
plaint, summons,  and  hearing,  apportion  the  future  liability  to  repair  between  the  parishes : 
Proviso,  that,  in  the  case  of  such  highway,  the  repair  of  any  part  of  which  belongs  to  any 
body  politic  or  eorpora/e,  or  to  any  pertotif  by  the  reason  of  tenure  of  any  lande,  or  othenoi»e 
kowtoeter,  the  same  proceedings  may  be  adopted. 

Two  justices  made  an  order  of  apportionment  under  sect  58,  in  the  form  given  by  the  schedule, 
No.  14,  to  the  statute,  which  form  does  not  contain  any  express  finding  as  to  boundary.  On 
appeal  to  the  sessions, againvt  this  order,  evidence  was  heard  on  the  question,  whether  or  not 
the  highway  was  upon  a  pan»chial  boundary ;  the  appellants  denied  the  jurisdiction  of  the  two 
justices,  because,  as  they  contended,  the  highway  did  not  appear  to  be  on  such  boundary :  the 
respondents  argued  that,  even  if  it  were  not  so,  the  justices  had  jurisdiction  under  the  proviso. 
The  Sessions  confirmed  the  order,  but  stated  a  case,  setting  forth  the  facts  in  evidence  on  the 
question  of  boundary,  and  the  objection  taken  to  the  jurisdiction,  and  adding  that,  if  the  Court 
of  Queen's  Bench  should  be  of  opinion  that,  under  the  eircnmetancee  etatedf  the  road  could  bo 
divided,  Ac,  by  the  said  order  of  justices  under  the  provisions  of  the  statute,  the  order  of 
Sessions  waa  to  be  confirmed ;  if  not,  both  orders  to  be  quashed. 

Held  that,  upon  the  case  so  stated,  this  Court,  though  the  order  of  justices  was  made  in  the  sta- 
tutory form  and  confirmed  at  Sessions,  might  go  into  the  whole  question  raised  by  the  case ;   * 
namely,  whether  there  was  evidence  of  a  boundary  intersecting  the  highway,' or,  if  not,  whe- 
ther, upon  the  evidence,  the  two  justices  appeared  to  have  had  jurisdiction  under  the  proviso. 

Held  that  the  caae  did  not  come  within  the  enactment  of  sect^  58,  as  the  evidence  did  not  show 
a  boundary  intersecting  the  highway.     And  that  the  proviso  did  not  apply.     Orders  quashed. 

On  appeal  by  John  Perkins,  a  rated  inhabitant  within,  and  surveyor 
of  highways  of,  the  hamlet  of  Gedney  Hill,  otherwise  Gedney  Fen,  in 
the  parish  of  Gedney,  Lincolnshire,  against  an  order  of  two  justices, 
purporting   to   be   made   under   stat.  5   &  6  W.  4,  c.  50,  s.  58,(a) 

^a)  StaL  5  A  6  W.  4,  0.  50,  s.  58,  is  as  follows. 

"And  whereas  it  frequently  happens  that  the  boundaries  of  parishes  pass  across  or  through 
the  middle  of  a  common  highway,  and  one  side  of  such  highway  is  situated  in  one  parish  and 
the  other  side  in  another  pnri»h,  whereby  great  inconveniences  often  arise  in  repairing  the 
same ;  be  it  enacted,  that  the  justices  at  a  special  sessions  for  the  highways,  on  complaint  of  aity 
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*9^m  *^^'^^^^^y  ^^^  roads,  respectively  called  The  Public  Road  and 
^  The  Lutton  Road,  were  ordered  to  be  divided  transversely,  and 
the  expenses  of  repairing  the  divided  parts  of  the  same  to  be  defrayed 
respectively  in  each  case  by  the  parts  of  the  parish  of  Gedney  called 
Gedney  and  Gedney  Fen,  the  Sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  upon  a  case. 

^^o-i-i  It  appeared  by  the  case  that  the  parish  of  Gedney  ^consists 
-•  of  two  parts  or  hamlets  called  Gedney,  and  Gedney  Hill  or 
Gedney  Fen,  each  separately  rated  to  the  land-tax  and  poor,  and  each 
of  which  had  immemorially  repaired,  separately  from  the  other,  the 
highways  situate  within  it.  By  an  Enclosure  Act,  31  G.  3,  c.  49, 
private,  <<  for  dividing  and  enclosing  the  common  marshes,  droves,  waste 
lands,  and  grounds,  in  the  parish  of  Gedney,  and  hamlet  thereof,  called 
Gedney  Fen,  in  the  county  of  Lincoln,"  provision  was  made  for  allotting 
and  enclosing  lands  consisting  of  droves,  some  in  Gedney  Fen,  and  some 
in  the  part  of  the  parish  called  Gedney,  and  of  a  large  open  common 
called  The  Old  Common  or  The  Common  Marsh,  containing  700  acres 
(over  which  no  roads  were  maintained  before  the  passing  of  this  act), 
surrounded  on  three  sides  by  the  part  of  the  parish  called  Gedney,  and 
on  the  fourth  by  a  seabank,  which  divided  it  from  an  open  salt  marsh 
overflowed  by  the  sea  at  high  water.  The  said  droves  and  Marsh  were 
subject  to  rights  of  common  vested  in  the  proprietors  of  certain  mes- 
suages, &c.,  in  Gedney  and  Gedney  Fen.  The  Old  Common  was  at  the 
opposite  extremity  of  the  parish  to  that  part  called  Gedney  Fen,  and  was 

tfurrcyor  of  anj  parish  (stntiiig  in  writing,  and  on  a  plan  therennto  annexed,  that  there  is  such 
a  highway,  one  side  whereof  ought  to  be  repaired  by  one  parish,  and  the  other  side  by  another, 
and  particularly  describing  the  same  by  metes,  bounds,  and  admeasurements  thereof),  may  i^sne 
their  sumraons,  with  a  copy  of  such  writing  and  plan  thereunto  annexed,  to  the  snnreyor  of  each 
Dther  parish,  to  appear  before  them  on  a  day  mentioned  in  such  summons;  and  if  the  parties 
ippear  such  justices  may  then  proceed  finally  to  decide  the  matter  in  manner  herein  mentioned, 
in  case  all  the  parties  shall  consent  thereto ;"  power  is  then  given,  if  the  snrreyor  shall  not 
appear,  or,  appearing,  require  further  time,  to  adjourn  the  case  to  a  future  day :  "  On  which  day 
the  said  justices  shall  proceed  to  hear  the  parties  and  their  witnesset*,  and,  whether  the  party 
summoned  does  or  does  not  appear,  shall  proceed  to  examine  and  finally  determine  the  matter 
in  form  following ;  (that  is  to  say)  that  it  shall  and  may  be  lawful  for  such  jnstiees  and  they  are 
hereby  required  to  divide  the  whole  of  such  common  highway,  by  a  transverse  line  crossing 
sneh  highway,  into  equal  parts,  or  into  such  unequal  parts  and  proportions  as,  in  consideration" 
of  all  the  circumstances,  they  in  their  discretion  shall  think  right;  "  and  to  declare,  adjudge, 
and  order  that  the  whole  of  such  highway  on  both  sides  thereof,  in  any  of  such  parts,  shall  be 
maintained  and  repaired  by  one  of  such  parishes,  and  that  the  whole  thereof  on  li<;th  sides,  in 
the  other  of  such  parts,  shall  be  maintained  and  repaired  by  the  other  of  such  parishes  :*'  and 
the  justices  shall  cause  their  order,  and  a  plan,  Ac,  to  bo  "filed  with  the  clerk  of  the  paaoe  of 
the  county  in  which  such  highway  shall  happen  to  lie,  and  shall  also  cause  such  posts,  stones, 
or  other  boundaries  to  be  placed  and  sot  up  in  such  highways  as  in  their  judgment  shall  be 
necessary  for  ascertaining  the  division  and  allotment  thereof:  Provided  nevertheless,  that  in  th« 
case  of  any  sueh  last-mentioned  highway,  the  repair  of  any  part  of  which  belongs  to  any  body 
I  politio  or  corporate,  or  to  any  person,  by  the  reason  of  tenure  of  any  lands,  or  otherwise  howso- 

I  ever,  the  same  proceedings  may  be  adopted,  but  the  said  body  politio  or  corporate,  or  person,  or 

some  one  on  their  behalf,  may  appear  before  such  justices,  and  object  to  such  last-mentioned 
proceedings,  in  which  case  the  said  justices  shall,  before  they  divide  such  highway  as  aforesaid, 
hear  and  consider  the  objection  so  made,  and  determine  the  same." 
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nowhere  less  than  nine  or  ten  miles  distant  from  it.  The  Public  Road 
and  The  Lutton  Road,  above  mentioned,  were  in  The  Old  Common,  and 
were  set  out  in  1795,  the  latter  as  a  private  road,  by  award  of  Commis- 
sioners under  the  above-mentioned  Enclosure  Act,  who  awarded  that 
those  and  other  public  and  private  roads  mentioned  in  the  award  should 
for  ever  thereafter  be  considered  as  lying  and, being  in  Gedney.  They 
also  set  out  certain  allotments  on  The  Old  Common,  as  to  which  details 
were  given  by  the  *case.  For  the  distance  of  600  yards  along  The  r^aoo 
Public  Road  there  were  allotments  on  one  side  in  respect  of  ^ 
commonable  messuages,  &c.,  in  Gedney,  and  on  the  other  side  in  respect 
of  such  messuages,  &c.,  in  Gedney  Fen :  and  for  1198  yards  along  The 
Lutton  Road  there  was  the  like  distribution  of  allotments  in  right  of 
such  messuages,  &c.,  in  Gedney  and  Gedney  Fen  respectively.  By  a 
subsequent  part  of  their  award,  in  1799  (the  said  open  saltmarsh  having 
then  been  embanked  and  allotted),  the  Commissioners  declared  and 
awarded  that  certain  roads  should  be  ^^  deemed  and  taken  to  lie  within 
and  be  part  of  the  said  parish  of  Gedney  and  hamlet  of  Gedney  Fen 
in  the  proportions  following,  viz. :  so  much  of  the  said  Public  Road  in 
the  old  embanked  marsh  from  the  west  side,"  &c.,  «as  far  as  an  allot- 
ment,'* &c.  (describing  termini),  « shall  hereafter  be  kept  in  repair  at 
the  joint  expense  in  equal  portions  by  the  said  parish  and  hamlet ;  and 
so  much  of  the  road  called  The  Lutton  Road  in  the  old  embanked  marsh 
aforesaid,  from  the  aforesaid  allotment,"  &c.,  <<a8  far  as  an  allotment," 
&c.,  <«  shall  hereafter  be  kept  in  repair  at  the  joint  expense  in  equal 
portions  by  the  said  parish  and  hamlet."  The  portions  of  the  two 
roads  thus  described  are  the  subject  of  the  before-mentioned  order  of 
justices. 

No  repairs  were  ever  done  by  Gedney  or  Gedney  Fen  to  The  Public 
Road,  nor  to  the  Lutton  Road  till  1814  ;  but  from  that  year  till  the 
making  of  the  agreement  after  mentioned,  they  contributed  equally  to 
the  maintenance  of  the  latter  road.  On  29th  July,  1825,  the  surveyors 
of  highways  of  Gedney  and  Gedney  Fen  met  together,  and  agreed  in 
writing  to  divide  the  roads  in  question  by  a  transverse  line,  and  that 
The  Lutton  *Road  for  the  length  of  four  furlongs  and  nineteen  r^oqo 
yards  should  thereafter  be  wholly  maintained  by  Gedney  Fen,  *- 
and  the  remainder  of  the  said  road,  and  also  The  Public  Road  for  the 
length  of  four  furlongs  and  nineteen  yards,  should  be  wholly  main- 
tained and  repaired  by  Gedney ;  and.  that  stones  should  be  put  down 
to  mark  the  boundaries  ;  which  was  done.  These  portions  of  the  two 
roads  are  the  same  portions  of  roads  described  in  the  second  part  of 
the  Enclosure  award,  and  which  are  the  subject  of  the  above  order  of 
justices:  and  the  justices  therein  divided  the  roads  transversely  in 
accordance  with  this  agreement. 

The  roads  were  repaired  respectively,  according  to  the  agreement, 
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until  about  four  years  since,  when  Gedney  Fen  refused  to  repair  a  part 
of  The  Lutton  Road ;  and  thereupon  the  said  order  was  obtained. 

The  order,  dated  February  2d,  1847,  recited  an  information  laid  at 
special  sessions  by  the  surveyor  of  Gedney,  that  there  was  a  certain 
part  of  a  highway  called  The  Lutton  Road,  in  length,  &c.,  one  side  of 
which,  adjoining  to  the  parish  of  Gedney,  lay  within,  and  was  to  be,  and 
of  right  ought  to  be,  repaired  by  the  said  parish,  and  the  other  side,  adjoin- 
ing to  the  hamlet  of  Gedney  Fen,  lay  within,  and  was  to  be,  and  of 
right  ought  to  be,  repaired  by  the  said  hamlet  of  Gedney  Fen  :  infor- 
mation to  the  like  effect  as  to  the  other  road :  allegation  of  inconvenience, 
&c.,  and  prayer  of  apportionment,  as  in  the  Schedule,  No.  12,  to  stat. 
6  &  6  W.  4,  c.  50.  The  order  then  stated  proceedings  of  the  justices 
thereupon,  and  hearing  of  the  complainant  and  Perkins  on  summons : 
and  went  on  to  declare,  adjudge,  and  order  that  the  highways  respect- 
♦9^41  ^^®'y  should  be  divided,  &c.,  and  posts  or  stones  *set  up,  Ac,  and 
■^  the  highways  repaired  from  time  to  time  by  the  parish  and  ham- 
let respectively ;  according  to  the  form  No.  14,  of  the  same  schedule. 

The  respondents,  on  the  trial  of  the  appeal,  proved  that,  before  the 
enclosure.  The  Old  Common  was  not  rated  to  any  parochial  rates :  that 
the  allotments  on  The  Lutton  Road  and  The  Public  Road,  in  respect 
of  messuages,  &c.,  in  that  part  of  the  parish  of  Gedney,  called  Gedney, 
were,  and  since  the  enclosure  had  been,  assessed  to,  and  had  paid,  all 
the  poor-rates,  land  tax,  and  highway  rates  of  Gedney :  and  the  like 
proof  was  given,  mutatis  mutandis,  as  to  the  allotments  in  respect  of 
messuages,  &c.,  in  Gedney  Fen.  The  appellant  proved  a  decree  of  the 
Court  of  Exchequer,  30  Ch.  IL,  by  which,  after  certain  disputes,  The 
Old  Marsh  (being  part  of  a  more  extensive  marsh  district)  was  allotted 
to  be  for  ever  held  and  enjoyed  by  the  freeholders,  copyholders,  and 
commonable  inhabitants  in  Gedney  parish,  their  heirs  and  assigns,  for 
a  common  of  pasture ;  and  that  the  said  freeholders,  &c.,  throughout 
the  whole  parish,  as  well  in  Gedney  Fen  as  in  Gedney,  enjoyed  equal 
commonable  rights  over  the  said  Old  Common  previously  to  the  enclo- 
sure. 

The  case  concluded  as  follows : 

On  the  part  of  the  appellant  it  was  on  the  trial  of  the  appeal  admit- 
ted that  the  order  itself  was  correct  in  form,  provided  the  magistrates 
had  authority  to  make  it  under  the  circumstances :  but  it  was  con- 
tended, and  it  is  now  alleged,  that  neither  side  of  the  said  road  so  set 
out  as  aforesaid  by  the  said  Enclosure  Commissioners,  upon  the  said 
Old  Common,  otherwise  The  Common  Marsh,  and  called  by  them  The 
Public  Road,  nor  either  side  of  the  said  road  so  set  out,  &c.  (The  Lutton 
^nQpr\  *Road),  lie  within  the  said  hamlet  of  Gedney  Hill :  and  that  the 
^  said  hamlet  of  Gedney  Hill  ought  not  to  be  made  liable  to  the 
repair  of  the  said  roads,  either  wholly  or  in  part ;  and  that  therefore 
the  said  order  of  justices  appealed  against  is  bad.    The  Court  of  Quar- 
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ter  Sessions  were  of  opinion  that  The  Lutton  Road  bad,  before  the 
date  of  the  order  appealed  against,  by  user  and  dedication,  become  a 
public  road.     The  respondents  allege  the  contrary. 

If  the  Court  of  Queen's  Bench  shall  be  of  opinion  that,  under  the 
circumstances  stated,  the  roads  in  question  could  be  divided  transversely 
by  the  said  order  of  justices,  under  the  provisions  of  the  General  High- 
way Act,  5  &  6  W.  4,  c.  50,  the  order  of  sessions  to  be  confirmed :  If 
not,  the  said  order  of  justices,  and  also  the  said  order  of  Sessions,  to 
be  quashed. 

Willmorey  in  support  of  the  order  of  Sessions. — The  justices  had 
power  to  make  this  order  under  stat.  5  &  6  W.  4,  c.  50,  s.  58.  First : 
though  it  is  not  expressly  stated  in  the  case  that  a  boundary  ran  across 
or  through  the  middle  of  either  highway,  the  Court  will  infer  from  the 
order  itself  that  the  justices  who  made  it  had  that  point  under  consi- 
deration, and  have  found  that  the  boundary  did  so  run;  Regina  v. 
Hickling,  7  Q.  B.  880  (E.  C.  L.  R.  vol.  53).  That  was  the  case  of  an 
order  not  appealed  against :  here  there  has  been  an  appeal,  and  the 
Sessions  have  confirmed  the  order,  and  thereby  shown  their  concur- 
rence in  the  finding  of  the  justices.  Although  this  Court  might  difier 
from  them  on  the  evidence  they  have  set  out,  their  judgment  is  r^oo^ 
♦conclusive ;  Rex  v.  Ronton  'Abbey,  2  T.  R,  207.  This  Court  '- 
will  not  look  at  any  question  which  the  case  does  not  expressly  raise : 
Regina  v.  Hartpury,  8  Q.  B.  566  (E.  C.  L.  R.  vol.  55).  [Coleridob, 
J. — If  the  right  to  make  the  order  depends  upon  the  question  whe- 
ther a  certain  part  of  The  Old  Common  is  in  Gedney,  or  Gedney 
Fen,  is  not  that  the  very  question  which  the  Sessions  put  to  us  ?]  The 
facts  they  state  do  not  disprove  the  existence  of  a  boundary  in  the 
required  position.  There  may  be  insulated  portions  of  parishes,  as 
there  are  of  counties.  (The  further  argument  on  the  facts  is  omitted.) 
But,  secondly,  whether  a  boundary  passes  through  these  roads  or  not, 
the  justices  had  jurisdiction  by  the  proviso  of  sect.  58,  which  autho- 
rizes an  apportionment  in  the  case  of  any  highway,  the  repair  of  any 
part  of  which  belongs  to  any  body  politic  or  corporate,  or  person,  by 
tenure  of  lands  or  otherwise  howsoever.  [Colbridob,  J. — That  does 
not  interfere  with  the  previous  enactment  as  to  boundary,  but  only  pro- 
vides for  the  case  where  the  boundary  is  not  between  parishes,  but 
between  a  parish  on  one  side  and  a  body  corporate  or  an  individual  on 
the  other.]  It  applies  to  all  cases  of  divided  liability,  as  did  stat.  34 
6.  3,  c.  64,  s.  5,  now  repealed.  The  intention,  in  stat.  5  &  6  W.  4,  c. 
50,  8.  58,  was  to  embody  the  principal  enactments  of  that  statute. 

Whitehursty  contrd.. — The  justices  have  power  to  divide  the  highway 
if  there  be  a  boundary  line  upon  it ;  not  otherwise,  either  by  the  prin- 
cipal enactments  or  by  the  proviso.  Sect.  5  of  stat.  34  G.  3,  c.  64, 
cannot  aid  the  respondents,  if  it  be  not  expressly  re-enacted,  r^qon 
*The  roads  in  question  here  may  be  extraparochial :  they  are  *- 
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not  found  by  the  case  to  be  in  either  Gedney  or  Gedney  Fen.  Had 
the  Sessions  expressly  found  either  fact,  their  finding  might  have  been 
conclusive :  but  they  refer  the  matter  to  the  Court.  [Coleridge,  J. — 
In'Regina  v.  Hickling,  7  Q.  B.  880  (E.  C.  L.  R.  vol.  53),  the  justicefl 
did  not  find  as  a  fact  that  part  of  the  highway  was  in  either  parish ; 
but  Patteson,  J.,  said  :  <«  The  statute  giving  a  form,  I  think  their  find- 
ing according  to  it  may  be  taken  to  involve  the  proposition.  Had  the 
form  been  their  own,  and  not  a  parliamentary  one,  I  should  have  felt 
some  difficulty."  Here  a  statutory  form  is  followed.]  The  Sessions 
have,  in  efiect,  left  it  to  this  Court  to  decide  whether  the  road  runs 
upon  a  boundary,  and  whether  it  is  a  road  which  can  be  divided  under 
sect.  58.  There  is  no  express  adjudication,  as  in  Rex  v.  Ronton  Abbey, 
2  T.  R.  207.  [WiOHTMAN,  J. — Regina  t;.  Hickling  was  the  case  of  an 
indictment  upon  an  order  unappealed  against.  Here  an  appeal  has 
taken  place,  and  the  Sessions  have  inquired  into  all  the  facts ;  and 
then  they  put  a  question  to  us.  If  their  confirmation  of  the  order  is 
an  implied  finding  of  all  the  facts  necessary  to  give  the  two  justices 
jurisdiction,  I  do  not  see  what  their  question  to  this  Court  is.  Erle, 
J. — I  suppose  they  ask  whether  there  be,  in  the  opinion  of  the  Court, 
any  evidence  on  which  the  order  can  be  sustained.]  On  the  case  stated 
there  is  no  evidence  to  charge  Gedney  Fen.  [Coleridge,  J. — It  may 
have  been  argued  at  the  Sessions  that  the  order  was  good  under  the 
clause,  or  else  under  the  proviso :  and  they  may  have  intended  to  ask  us 
whether  there  is  any  evidence  to' support  the  adjudication  under  either.] 
*'2^81  *^^  ^^^  point  of  view  the  evidence  is  insufficient.  (He  was  then 
^  stopped  by  the  Court.  Maeaulayy  on  the  same  side,  was  not 
heard.) 

Coleridge,  J.(a) — If  all  that  the  Sessions  meant  was  to  aak  us 
whether  there  was  any  evidence  by  which  the  order  could  be  supported 
under  the  enacting  part  of  the  statute,  we  all  think  there  was  none. 
To  the  jurisdiction  under  that  enactment  the  existence  of  a  boundary 
on  the  highway  to  be  divided  is  a  condition  precedent.  Here  nothing 
is  found  by  which  that  fact  appears ;  but  r-ather  the  contrary.  (His 
Lordship  then  commented  on  the  findings  in  the  case.)  Our  doubt  has 
been,  whether  the  question  was  not  altogether  one  of  fact,  on  which  we 
were  not  bound  to  decide.  It  ^eems  to  have  been  put  at  the  Sessions, 
first,  that,  on  the  facts  proved,  there  was  such  a  boundary  as  is  requi- 
site to  the  jurisdiction  under  the  direct  enactment  of  sect.  58 ;  and, 
secondly,  that  at  all  events  the  proviso  applied,  and,  that  being  so,  the 
boundary  was  not  a  condition  precedent ;  and  the  Sessions  may  have 
intended  to  aek  us  whether,  taking  the  case  either  way,  a  jurisdiction  is 
established.  Taking  the  question  so,  I  think  Mr.  WHlmare  is  wrong  as 
to  the  effect  of  the  proviso.  Referring  to  the  forms  in  the  Schedule  (6) 
of  Stat.  5  &  6  W.  4,  c.  50,  I  find  that  the  existence  of  a  boundary  is 

(a)  Pattbson,  J.y  wu  absent.  (6)  No.  12,  No.  14. 
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necessary  in  a  case  under  the  proviso  as  well  as  under  the  enacting 
part ;  only  the  litigating  parties  are  different  in  the  two  cases.  And 
it  would  be  strange  to  say  that,  in  the  proviso,  a  parish  was  compre- 
hended under  the  word  «<  person ;"  yet  that  is  the  only  word  applicable. 
Another  difficulty  *i8  in  saying  how  a  parish  could  be  bound  to  r^QOQ 
repair  ratione  tenurae,  or  by  any  liability  ejusdem  generis.  The  *- 
respondents,  therefore,  are  not  helped  by  the  proviso. 

WiOHTMAN,  J. — On  the  hearing  of  this  appeal  the  parties  went  into 
the  facts  supposed  to  warrant  the  order.  I  can  only  suppose  that  the 
Sessions  meant  to  find  this  a  public  road,  and  refer  it  to  us,  whether, 
upon  the  facts  which  they  state,  the  magistrates  were  warranted  in 
making  the  order.  I  think  that  there  was  no  evidence  of  the  whole  or 
half  of  either  road  being  in  Gedney  Fen,  but  rather  evidence  to  the 
contrary :  and  that  there  was  no  evidence  to  bring  the  case  within  the 
proviso  of  sect.  58,  or  warrant  the  interposition  of  the  two  justices. 

Erle,  J. — I  think  the  question  submitted  is,  in  effect,  whether  there 
was  any  evidence  that  one  half  of  the  highway  was  in  one  hamlet,  and 
the  other  half  in  another :  and  I  find  no  evidence  for  the  affirmative. 
As  to  the  proviso:  though,  as  at  present  advised,  I  think  it  may 
apply  where  the  highway  does  not  run  upon  a  boundary,  yet  I  find 
nothing  in  this  case  of  the  obligations,  in  the  nature  of  exception  to 
common  law  liability,  which  are  necessary  in  order  that  the  proviso  may 
attach;  nothing  to  warrant  imposing  the  liability  pointed  out  by  the 
order  upon  Gedney  Fen.  I  therefore  think  that,  on  the  evidence, 
there  was  no  ground  for  the  order  of  justices. 

Rule  absolute  to  quash  the  orders. 


♦MARY    FRANCES   HOWLEY,   Executrix  ^of   WILLIAM,  ^^^ 
Archbishop  of  CANTERBURY,  v.  HENRY  KNIGHT  and  ^  ^^^ 
ROBERT  KNIGHT.     Nov.  16. 

A  bond  giren  to  the  Ordinary  by  an  administratory  under  the  Statute  of  DistributioDB  (22  A  23 
C.  %  c  10),  pastes,  on  the  Ordinary's  death,  to  his  personal  representative,  and  not  to  his 
snecessor. 

Debt  on  bond  made  by  the  defendants  and  one  John  Young,  since 
deceased,  to  the  testators,  his  executors,  &c. 

The  defendant  Robert  Knight  craved  oyer  of  the  bond,  which  was 
set  out  as  follows. 

"  Know  all  men  by  those  presents  that  we,  John  Young,  of,"  &c., 
"Henry  Knight,  of,"  &c.,  "and  Robert  Knight,  of,"  &c.,  "are  become 
bound  unto  the  most  reverend  Father  in  God,  William,  by  Divine  Pro- 
vidence Lord  Archbis|iop  of  Canterbury,  Primate  of  all  England,  and 
Metropolitan,  in  the  sum  of  16,000Z.  of  good,"  fcc,  "  to  be  paid  to*  the 
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said  most  Reverend  Father  in  God,  his  certain  attorney,  executors, 
administrators,  or  assigns ;  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  and  every  of  us,  for  the  whole,  our  heirs,  exe- 
cutors, and  administrators,  firmly  by  these  presents.  Sealed,"  4c. 
"  Dated  the  21st  day  of  January,  a.  d.  1838." 

He  also  craved  oyer  of  the  condition,  which  was  set  out  as  follows. 

(^  The  condition  of  this  obligation  is  such  that,  if  the  above  bounden 
^  John  Young,  the  natural  and  lawful  brother,  next  of  kin,  and  admi- 
nistrator of  all  and  singular  the  goods,  chattels,  and  credits,  of  James 

**'?4n  ^^'^^S'  '*^®  ^^»"  ^^'^  "deceased,  do  make,  or  cause  to  be  made, 
"*  -^  *a  true  and  perfect  inventory  of  all  and  singular  the  goods, 
chattels,  and  credits  of  the  said  deceased  which  have  or  shall  come  to  the 
hands,  possession,  or  knowledge  of  him  the  said  John  Young,  or  into  the 
liands  and  possession  of  any  other  person  or  persons  for  him,  and  the 
same  so  made  do  exhibit  or  cause  to  be  exhibited  in  the  Registry  of  the 
Prerogative  Court  of  Canterbury  at  or  before  the  last  day  of  July  next 
ensuing,  and  the  same  goods,  chattels,  and  credits,  and  all  other  the 
goods,  chattels,  and  credits  of  the  said  deceased,  at  the  time  of  his 
death,  which  at  any  time  after  shall  come  to  the  hands  or  possession  of 
the  said  John  Young,  or  into  the  hands  or  possession  of  any  other 
person  or  persons  for  him,  do  well  and  truly  administer  according  to 
law,  and  further  do  make,"  &c.,  "  or  cause  to  be  made,  a  true  and  just 
account  of  his  said  administration,  at  or  before  the  last  day  of  January, 
which  shall  be  in  A.  D.  1834,  and  all  the  rest  and  residue  of  the  said 
goods,  chattels,  and  credits,  which  shall  be  found  remaining  upon  the 
said  administrator's  account  (the  same  being  first  examined  and  allowed 
of  by  the  Judge  or  Judges  for  the  time  being  of  the  said  Court)  shall 
deliver  and  pay  unto  such  person  or  persons,  respectively,  as  the  said 
Judge  or  Judges,  by  his  or  their  decree  or  sentence  pursuant  to  the 
true  intent  and  meaning  of  an  act  of  parliament,(a)  intituled  « An  Act 
for  the  better  settling  of  intestates'  estates,'  shall  limit  and  appoint ; 
and,  if  it  shall  hereafter  appear  that  any  last  will  and  testament  was 
made  by  the  said  deceased,  and  the  executor  or  executors  therein  named 
MA^-i  ^^  exhibit  the  same  in  the  said  Court,  making  request  to  have  it 
^•^  *allowed  and  approved  accordingly,  if  the  said  John  Young,  being 
thereunto  required,  do  render  and  deliver  the  said  letters  of  administra- 
tion (approbation  of  such  testament  being  first  had  and  made)  in  the  said 
Court,  then  this  obligation  to  be  void  and  of  none  efiect ;  or  else  to 
remain  in  full  force  and  virtue." 

Defendant  Robert  Knight  then  pleaded  :  That  the  said  writing  obliga- 
tory in  the  declaration  mentioned  was  a  writing  obligatory  taken  and 
made  according  to  the  statute,  &c.  (22  &  23  C.  2,  c.  10),  and  in  pursu- 
ance of  that  statute,  upon  the  granting  and  committing  administration 
by^  the  said  most  Reverend  Father  in  God  in  the  declaration  mentioned^ 

(a)  22  A  23  C.  2,  c.  10. 
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by  virtue  of  his  archiepisoopal  office  and  station  therein  also  mentioned, 
after  the  1st  day  of  June,  A.  D.  1671,  to  wit,  on,  &c.,  of  the  goods  of  one 
James  Young,  then  dead  intestate,  to  the  said  John  Young  in  the  decla- 
ration mentioned ;  and  that  the  said  writing  obligatory  was  so  made  as 
in  the  declaration  mentioned,  by  the  defendants,  as  sureties  in  that 
behalf,  acpording  to  the  said  statute,  to  the  said  most  Reverend  Father 
as  the  Ordinary  in  that  behalf,  according  to  the  said  statute.  Verifi- 
cation. 

Special  demurrer,  assigning  grounds  which,  so  far  as  is  material  to 
the  decision,  appear  by  the  arguments.     Joinder  in  demurrer. 

WhitehurBt^  for  the  plaintiif.(a) — The  plea  offers  no  answer  to  the 
declaration.  The  declaration  shows  that  the  bond  is  given  to  the 
Archbishop  and  his  executors :  then,  the  condition  appearing,  upon  oyer, 
to  be  for  duly  administering  and  accounting  for  the  testator's  goods, 
*the  plea  states  that  the  bond  was  given,  under  the  Statute  of  r^o^ q 
Distributions,  to  the  Archbishop,  ^pon  his  granting  administra-  ^ 
tion  by  virtue  of  his  archiepisoopal  office.  It  is  not  alleged  that  the 
bond  was  void  by  reason  of  duress  or  extortion  colore  officii.  [  WilleSj 
for  defendant,  said  that  he  did  not  propose  to  contend  that  the  bond 
was  void  on  that  ground.]  Then  the  defendant  must  impeach  the  de- 
claration. It  may  be  doubted  whether  the  declaration,  by  itself,  shows 
that  the  bond  was  given  under  the  statute,  even  after  the  setting  out 
on  oyer.  But  the  question  substantially  is,  whether  the  right  of  action 
upon  a  bund  so  given  passes,  after  the  death  of  the  Ordinary,  to  his 
executor  or  to  his  successor.  Before  the  Statute  Westm.  2  (1  stat.  13 
Ed.  1),  the  goods  of  the  intestate  went  to  the  Ordinary.  G.  19  of 
that  statute  directed  that  the  Ordinary  should  answer  the  debts  of  the 
intestate,  as  far  as  ihe  goods  would  extend.  Then  1  stat.  31  Ed.  3,  c. 
11,  enacted  that  the  Ordinary  should  depute  the  next  friends  of  the 
intestate  to  administer,  and  gave  to  the  administrators  an  action  for 
debts  due  to  the  intestate,  making  them  accountable  to  the  Ordinary 
like  executors.(6)  Then  stat.  21  H.  8,  c.  5,  s.  3,  directs  that  the  Ordi- 
nary shall  take  surety  of  the  administrator.  By  the  Statute  of  Dis- 
tributions, 22  &  23  G.  2,  c.  10,  s.  1,  it  is  enacted  that  the  Ordinary 
shall  take  bond  of  the  administrator  with  two  sureties ;  and  sect.  2 
prescribes  the  form  of  the  condition :  but  the  form  of  the  obligatory 
part  of  the  bond  is  not  prescribed.  As  far  as  can  be  ascertained,  the 
bonds  have  been  always  taken  '^'in  the  present  form :  the  earliest  r^oAA 
which  has  been  found  is  dated  1718.  Although  the  statute  docs  *- 
not  prescribe  the  form,  it  should  seem  that  the  Ordinary  must  take  it 
either  simply  to  himself  or  to  himself  and  his  executors.  In  Edwards 
V.  Freeman,  2  P.  Wms.  435,  441,  Sir  Joseph  Jekyll,  M.  R.,  says :  <<  The 

(a)  Th«  ttrgament  eommenoed  oa  Xovember  13th  in  this  term,  before  the  same  Jadges. 
{h)  Am  to  the  law  before  this  statute,  and  the  change  effected  by  the  statute,  see  Hensloe'i 
Case,  9  Rep.  36  b,  38  b,  and  Dyke  v,  Walford,  6  Moore's  P.  C.  C.  434,  488-494. 
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occasion  of  making  the  statute  of  distribution,  was  to  put  an  end  to  the 
long  contest  which  had  been  betwixt  the  temporal  and  spiritual  courts, 
for  when  the  spiritual  courts  ordered  any  distribution,  or  bond  to  be 
given  by  the  administrator  for  that  purpose,  the  temporal  courts  sent  a 
prohibition,  being  of  opinion  that  the  administrator  had  a  right  to  al), 
and  that  the  spiritual  court  could  not  break  into  that  right ;  and  so  this 
statute  was  made  in  favour  of  the  practice  of  the  spiritual  court,  which 
proceeded  to  order  distribution  as  often  as  the  common  law  courts  did 
not  prohibit  them.'*  An  instance  of  such  a  prohibition  occurred  in 
Hughes  V,  Hughes,  1  Lev.  233.  The  rights  of  the  Ordinary  were  no 
farther  altered  by  the  statute.  Now,  the  Ordinary  being  a  corporation 
sole,  not  representing  an  aggregate  of  persons,  his  choses  in  action 
would  pass  to  his  executor,  and  not  to  his  successor ;  2  Blackst.  Com. 
431,  Co.  Lit.  46  b.  ;(a)  a  rule  which  prevails  as  to  a  corporation  sole 
though  the  grant  be  expressly  to  the  corporator  and  his  successors, 
except  where  (as  in  the  case  of  the  Chamberlain  of  London)  there  is  a 
special  custom.  The  reason  is,  that  in  the  case  of  a  corporation  sole, 
the  right,  if  it  went  to  the  successor,  would  be  suspended  at  the  corpo- 
rator's death,  and,  when  once  suspended,  would  not  revive.  The  autho- 
*94^1  ^^^^®^  *^®  collected  in  the  margin  of  Ful wood's  *Case,  4  Rep. 
"*  64  b,  65  a.  [Coleridge,  J. — Is  the  rule  applicable  where  the 
archbishop  takes  the  grant  vintute  officii  ?]  Suppose  the  Archbishop 
of  York  were  translated,  after  taking  such  a  bond:  he  would  still  be 
the  person  to  sue :  the  bond  here  is  given,  not  to  the  archbishop  for 
the  time  being,  but  to  William,  Archbishop,  &c.  [Colbridgb,  J. — A 
case  is  mentioned  in  1  Inst,  of  land  being  given  to  <<  George  Bishop  of 
Norwich,"  where  the  bishop's  name  was  John,  and  yet  he  is  said  to 
take  by  his  title. (6)]  That  was  a  mere  case  of  falsa  demons tratio  as  to 
the  person  meant.  In  Arundel's  Case,  Hob.  64,  5th  ed.,  it  is  laid  down 
that  ^«  a  succession  in  one  person  of  chattels  will  not  be  presumed  with- 
out special  allegation,  except  in  case  of  abbot  or  prior,  or  the  like  cor- 
poration known  in  law  to  rest  in  one  person,  as  well  for  chattels  as 
inheritances,  for  otherwise  bishops,  deans,  parsons,  vicars,  and  the  like 
cannot  take  obligation  to  them  and  their  successors,  but  they  will  go  to 
the  executors."  The  question,  whether  successor  or  executor  shall  take, 
is  put  in  an  Anonymous  (c)  case  in  Dyer,  where  opposite  answers  are 
given ;  but  the  right  answer,  as  appears  by  the  note  there,  is  clearly 
that  which  agrees  with  the  rule  in  Arundel's  case,  which  is  also  assumed 
in  Bird  v.  Wilford,  Cro.  Eliz.  464  (bis.)(d)  No  inconvenience  arises 
from  the  rule.  The  executor  will  sue  as  trustee.  The  practice  is  to 
apply  to  the  Ecclesiastical  Court,  in  the  registry  whereof  the  bond 
remains,  to  have  it  << attended  with,"  on  its  being  put  in  suit:  and  this 

(a)  See  also  Tearb.  Pasch.  20  E.  4,  fol.  2  A,  pi.  7. 

{b)  Co,  Lit.  3  a.  (c)  1  Dyer,  48  a.  pi.  (15). 

{d)  See  Graves  o.  Colby,  9  A.  A  E.  356  (S.  C.  L.  R.  vol.  36). 
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18  granted  upon  the  obligee  being  indemnified.  That  was  done  in  the 
present  case.  ^Afterwards  a  bill  is  filed  in  Chancery  to  compel  rn-aAa 
distribution.  There  are  cases  of  other  bonds  given  to  bishops  ^ 
in  the  ecclesiastical  courts ;  which,  however,  show  no  more  than  that 
the  bishop  may  take  a  bond  to  himself  for  the  performance  of  a  duty 
by  the  obligor,  though  not  within  stat.  21  H.  8,  c.  5,  s.  3 ;  Folkes  v. 
Docminique,  2  Str.  1137,  Bishop  of  Carlisle  v.  Wells,  2  Lev.  162,  in 
which  last  case  it  was  questioned  whether  the  bishop,  though  he  could 
take  a  bond  to  himself,  could  take  one  to  himself  and  his  commissary. 
From  the  time  preceding  the  Statute  of  Westminster  the  Second  the 
Ordinary  has  always  been  a  trustee ;  and  the  statutes  make  no  differ- 
ence as  to  this ;  2  Inst.  398.  It  is  true  that  the  Ordinary  takes  virtute 
officii :  but  that  does  not  affect  the  devolution  of  the  chose  in  action  to 
his  executor.  If  an  advowson  belongs  to  a  prebendary  in  right  of  his 
prebend,  and  he  dies  after  there  is  a  vacancy  and  without  presenting, 
hU  execul^or  presents,  not  his  successor ;  Mirehouse  v.  Rennell,  8  Bing. 
490  (E.  C.  L.  R.  vol.  21).(a)  [Wiohtman,  J. — The  prebendary  there  took 
a  beneficial  interest.  Coleridge,  J. — The  vacancy  was  a  fruit  fallen. 
Wiohtman,  J. — Suppose  the  obligor  has  not  accounted  in  the  lifetime 
of  the  Ordinary  who  is  obligee ;  cannot  the  succeeding  Ordinary  call 
the  obligor  to  account  under  sect.  3  of  stat.  22  &  23  C.  2,  c.  10  ?]  That 
may  be  doubted :  but  the  question  here  is  as  to  the  right  on  the  bond. 
A.  bail-bond  taken  by  the  sherifi'  under  stat.  23  H.  6,  c.  10,  s.  1,  does 
not  pass  to  his  successor :  and  the  remedy  upon  it  was  only  by  action 
in  the  name  of  *the  sheriff  or  his  executor,  till  stat.  4  Ann.  c.  r^o^^ 
16,  s.  20,  enacted  that  the  bond  might  be  assigned  to  the  plain-  ^ 
tiff.(6)  So  the  replevin  bond,  under  stat.  11  G.  2,  c.  19,  s.  23,  does 
not  pass  to  the  successor  of  the  sheriff,  though  it  may  be  assigned  to 
the  avowant  or  conusor. 

WiUe$f  contrd.. — The  plea  raises  the  question  whether  a  bond  given 
under  stat.  22  &  23  C.  2,  c.  10,  passes  to  the  successor  or  the  executor 
of  a  deceased  Ordinary.  It  was  not  necessary  that  the  plea  should 
describe  the  bond  more  specially;  Lewis  v.  Parker,  3  M.  &  W.  133.t 
It  is  an  incorrect  statement  of  the  law  to  say  that  the  chattels  of  a 
corporation  sole  pass  to  executors  and  not  to  successors.  The  general 
mle  is  that  a  corporation  sole,  as  such,  cannot  take  chattels  at  all :  but, 
where  there  is  such  power,  they  may  be  purchased  to  the  corporation 
and  successors ;  Com.  Dig.  Capacity  (A  2).  The  Chamberlain  of  Lon- 
don has  power  to  take  by  custom ;  the  Ordinary  by  statute :  in  one  case 
as  well  as  the  other  the  chattel  goes  to  the  successor,  the  corporation 
Bole  being  thus  placed  in  the  predicament  of  a  corporation  aggregate. 
In  Co.  Lit.  8  b,  it  is  said :  <<  A  chantry  priest  incorporate  took  a  lease 

(a)  In  Dom.  Proc.  affirming  the  judgment  of  K.  6.  in  Rennell  v.  Bishop  of  Lincoln,  7  6.  A  C. 
113  ^E.  C.  L.  R.  vol.  14),  which  reversed  that  of  C.  P.  in  Rennell  r.  Biibup  of  Lincoln,  3  Bing. 
223{EC.L.  R.  vol.  11). 

(&)  See  Hange  v.  Manning,  Forteso.  364. 
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to  him  and  his  successors  for  a  hundred  years,  and  after  took  a  release 
from  the  leaser  to  him  and  his  successors ;  and  it  was  adjudged,  that  by 
the  release  he  had  but  an  estate  for  life,  for  he  had  the  lease  m  his 
natural  capacity,  for  it  could  not  go  in  succession,  and  (his  successors'; 
^OAQ-i  g*^6  him  no  estate  of  *inheritance  for  want  of  these  words  (his 

^  heirs)."  Therefore  the  question  was  as  to  his  having  the  power 
to  take  at  all  in  a  corporate  character,  not  whether,  if  he  could  so  take, 
the  chattels  would  go  to  his*  successor  or  his  executor.  And  so  it  is 
explained  in  Hargrave's  note  (1) :  '« The  reason  is,  because  a  chantry 
priest  was  a  corporation  sole,  which  regularly  could  not  take  in  succes- 
sion chattels  real  or  personal,  in  possession  or  action,  though  a  cor- 
poration aggregate  may."  Then,  after  mentioning  the  right  of  the 
Chamberlain  of  London  by  custom,  the  annotator  adds  :  <«Also  in  some 
instances,  particularly  of  chattels  in  action,  the  law  is  the  same  without 
a  custom ;"  referring  to  1  Rol.  Abr.  515,  Corporations  (L),  pi.  3,  5,  and 
6  Vin.  Abr.  294,  Corporations  (L),  in  which  latter  book  many,  authorities 
are  collected.  Among  these  is  the  case  mentioned  in  placitum  6,  from 
Corven's  Case,  12  Rep.  105, 106,(a)  of  the  ornaments  of  the  chapel  of  a 
bishop,  which  go  to  the  successor.  [Coleridge,  J. — That  may  be  on 
the  principle  that  they  belong  to  the  chapel  rather  than  the  bishop,  as 
the  crown  jewels  go  to  the  sovereign's  successor,  according  to  placitum 
9.]  The  crown  jewels  are  heirlooms  of  the  crown  ;  and,  in  the  case  of 
the  crown,  the  successor  has  the  character  of  heir.  But  the  ornaments 
of  the  chapel  can  hardly  fall  within  the  principle  suggested :  if  they  were 
appurtenant  to  the  chapel  they  would  go  to  the  successor  of  course,  and 
the  case  would  not  have  been  mentioned  as  a  special  one.  The  chattels 
of  an  abbot,  belonging  to  him  as  such,  go  to  his  successor.  [Coleridge, 
J. — Not,  as  I  understand  the  authorities,  to  a  successor  properly  so 
^oiQl  *^^^^^^'     ^^^  abbot  holds  for  his  house ;  and  the  house  remains 

-^  one  identical  body.]  That  shows  that  the  Court  are  to  ascertain 
in  what  character,  and  to  what  end,  the  corporation  holds.  In  Thom- 
son's Entries  (Liber  Placitandi),  p.  134,  tit.  Dett  (49),  is  a  precedent 
of  a  declaration  by  the  Chamberlain  of  London  on  a  bond  given  to  his 
predecessor;  and  the  averment  of  the  custom  is:  «<quod  quilibet 
Camerarius  civitatis  prsedictsd  pro  tempore  existens  fuit  et  adhuc  est 
unum  corpus  corporatum  per  nomen  Camerarii  civitatis  London  ac  per 
totum  tempus  praedictum  habuit  et  adhuc  habet  duccessionem  perpe- 
tuam  ac  fuit  et  adhuc  est  persona  habilis  et  capax  in  re  facto  et  nomine 
ad  recipiendum  et  acceptandum  infra  eandem  civitatem  sibi  et  succes- 
soribus  suis  omnes  obligationes  quascunque,"  &c.  In  Termes  de  la  Ley, 
tit.  Corps  politique^  the  reason  of  this  custom  that  obligations  given  to 
the  Chamberlain  of  London  go  to  the  successor  is  thus  given :  ^^Et  tiel 
custome  est  foundue  sur  grand  reason ;  car  les  executors  ou  adminis- 
trators del  Chamberlain  ne  doient  entermeddle  ove  tiels  recognisances, 

(a)  Citing  Tearb.  Mich.  21  B.  3,  fol.  48  B,  pL  73. 
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obligations,  &c.,  queux  per  le  dit  custome  sont  prise  en  le  corporate 
capacity  del  Chamberlain,  et  nemy  en  son  private."  That  applies  to 
the  bonds  given  to  the  Ordinary  under  the  statute.  In  1  Kyd  on  Cor- 
porations, 77,  the  author,  after  adverting  to  a  distinction  suggested  by 
Lord  Coke,  as  to  the  capacity  of  holding  personalty  ia  succession, 
between  corporations  by  prescription  and  corporations  by  custom,  says : 
((But  the  reason  does  not  seem  to  depend  so  much  on  the  corporation 
being  by  prescription  or  by  custom,  as  on  his  being  a  trustee  or  not, 
and  taking  for  his  own  benefit,  *or  for  the  benefit  of  another."  r^o^A 
The  case  of  the  College  of  Physicians  (a)  is  thus  stated  in  1  *- 
Williams  Ex.  714  (4th  ed.).  Part  IL  B.  iii.  ch.  1,  s.  2,  "  By  the  charter 
granted  to  the  College  of  Physicians,  and  confirmed  in  Parliament,  the 
offenders  in  practising  physic  in  London  without  admission  by  the  Col- 
lege of  Physicians,  shall  forfeit  51.  for  every  month,  unum  dimidium 
regi  et  aUerum  dimidium  dicto  preaidenti  et  collegia;  on  this  charter 
it  was  holden  that  if  the  President  of  the  College  recovers  in  debt 
against  an  offender  and  dies,  the  successor  shall  have  a  scire  facias  to 
execute  it,  and  not  the  executor ;  for  the  predecessor  recovered  it  as 
due  to  him  and  the  College."  The  resulting  principle  is  this :  that  a 
corporation  sole  can,  in  that  capacity,  take  chattels  only  for  the  benefit 
of  the  public  at  large  or  of  some  limited  body :  and  that,  when  it  does 
80  take,  they  go  to  the  successor.  The  question  therefore  is,  in  what 
capacity  the  Ordinary  takes  this  bond.  Now  he  has  capacity  to  do  so, 
as  Ordinary,  by  stat.  22  &  23  C.  2,  c.  10.  [WmiiTMAN,  J. — Could  he 
not  do  so  at  common  law  ?]  That  was  matter  of  dispute,  as  appears  from 
the  language  of  Sir  Joseph  Jbkyll,  cited  on  the  other  side.  By  sect.  1  of 
the  statute,  the  Ordinary  is  to  take  the  bond,  by  which  the  commissary 
is  excluded  (though  before  the  statute  it  was  otherwise) :  now  the  Ordi- 
nary, thus  mentioned,  is  the  corporation  sole :  this  is  therefore  a  case 
of  capacitating  a  corporation  sole  to  take  the  chattel.  And  sect.  3 
provides  that  <<the  said  Ordinaries,"  &c.,  may  call  the  administrator 
to  account:  the  ordinary  who  holds  the  bond  is  therefore  to  be  the 
*same  authority  which  can  call  for  the  account :  that  is,  the  r^o^-i 
Ordinary  for  the  time  being.  In  Archbishop  of  Canterbury  v.  *- 
House,  1  Cowp.  140,  it  was  distinctly  laid  down  by  Lord  Mansfield 
that  the  Ordinary,  in  his  private  person,  has  nothing  to  do  with  the 
bond.  The  course  of  proceeding  is  described  by  Sir  John  Nicholl  in 
Younge  v.  Skelton,  3  Hag.  Ecc.  Rep.  780.  It  appears  from  The  Arch- 
bishop of  Canterbury  v.  Tubb,  3  New  Ca.  789,  that  the  Ecclesiastical 
Court  keeps  possession  of  the  bond.  The  Ordinary  has  power,  in  the 
Ecclesiastical  Court,  to  compel  an  account  from  the  principal ;  but,  in 
carrying  out  the  power  which  the  bond  gives  him  over  the  sureties,  he 
exercises  a  discretion  in  that  Court,  compelling  them  to  pay  only  what 
may  appear  to  be  required  by  justice,  but  not  enforcing  the  full  legal 

(a)  Dr.  Atkins  v.  Gardener,  Cro.  Jao.  159. 
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remedy  to  the  extent  to  which  the  priDcipal  is  liable.  Murray  v.  M'Iner- 
heny,  1  Curt.  Ecc.  R.  676,  is  an  instance.  This  discretion  will  be  taken 
out  of  the  hands  of  the  Ordinary,  if  the  executor  of  the  deceased  Ordi- 
nary is  to  enforce  the  boi^d.  As  to  the  word  "  executors,"  in  the  obliga- 
tory part  of  the  present  bond,  that  will  be  rejected  if,  under  the  statute, 
the  bond  cannot  pass  to  the  executors ;  16  Vin.  Abr.  61,  tit.  Obligation 
(M)  pi.  5.(a)  [Coleridge,  J. — That  would  be  so,  undoubtedly,  just  as 
<<  successors"  would  be' rejected  if  it  passed  to  the  executors.  But  is 
it  not  a  strong  circumstance  against  you  that  the  bond  to  the  Arch- 
bishop appears  to  have  been  always  made  in  this  form  ?]  During  the 
vacancy  of  an  archbishopric,  the  Dean  and  Chapter  of  his  diocese  are 
j^QcQi  guardians  of  the  spiritualities,  and  the  bond  *must  be  given  to 

J  thera ;  Jenkins,  202,  Cent.  V.  case  23;  1  Burn,  Ecc.  L.  225,  tit. 
Bishops :  in  that  case  it  must  go  in  succession.  In  2  Wilde's  Suppl. 
to  Barton's  Precedents  in  Conveyancing,  p.  73  (3d  ed.),  the  bond  is 
made  to  the  Ordinary,  "his  executors,  administrators,  successors,  or 
assigns."  [Wightman,  J. — Suppose  the  bond  were  given  to  William 
Howley,  and  it  appeared,  by  proper  averments  in  the  plea,  that  it  was 
a  bond  given  to  him  as  ordinary  under  the  statute  ?]  Then  the  effect 
would  be  the  same  as  if  he  had  been  named  Archbishop  of  Canterbury. 
The  averment  might  easily  be  so  framed  as  to  show  the  fact ;  as,  where 
an  executor  sues  for  rent  due  since  the  testator's  death  on  a  lease  by 
the  testator,  it  ought  to  be  shown  that  the  testator  had  only  a  chattel 
interest ;  1  Williams  Ex.  695  (4th  ed.)  Part  II.  B.  iii.  ch.  1,  s.  2 : 
though,  according  to  Bickerstaff  «.  Purdue,  1  Sid.  218,  that  would  be 
supplied  after  verdict.  The  material  part  of  a  bond  is  the  obligatory 
part,  not  the  solvendum ;  Shepp.  Touchst.  369,  16  Vin.  Abr.  62,  Obli- 
gation (N),  pi.  2,  3.  [Wightman,  J. — Suppose  a  bond  were  made  to  a 
corporation  sole  "  and  his  successors,"  conditioned  to  pay  an  annuity 
for  ninety-nine  years  :  who  would  sue  after  the  corporator's  death  ?] 
The  executors ;  because  the  corporator  had  no  capacity  to  take  as  a 
corporation  at  all,  and  therefore  it  would  be  the  case  of  a  bond  to  a 
common  individual.  It  would  be  a  new  exercise  of  the  jurisdiction  of 
a  Court  of  Equity  to  compel  the  executors  to  sue  on  such  a  bond  as 
this  for  the  purpose  of  effecting  distribution.  At  law,  the  executors 
might  release  the  obligor, 
^^-o-i       *  Whitehursty  in  reply,  was  stopped  by  the  Court. 

^  Coleridge,  J.(i) — Our  judgment  must  be  for  the  plaintiff. 
The  question  is,  whether  the  personal  representative,  or  the  successor, 
of  the  deceased  Ordinary  is  the  proper  party  to  sue  on  a  bond  given 
under  stat.  22  &  23  C.  2,  c.  10.  It  is  admitted,  as  a  general  rule,  that 
a  corporation  sole  cannot  take  personal  property  to  be  held  in  succeis- 
sion.     A  bond  given  to  a  corporation  sole  and  the  successors  would,  if 

(a)  Citing  Langdon  v.  Goole,  3  Ler.  21. 
{b)  Pattbson,  J.,  was  absent. 
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ve  knew  no  more  of  it,  enure  as  a  bond  to  the  corpor^or  and  executors. 
The  exceptions  are  all  known,  as  in  the  case  of  the  King,  or  under  a 
custom.  On  the  other  hand,  property  given  to  a  corporation  aggregate 
does  not  go  to  executors,  but  is  taken  in  succession.  The  principle,  as 
laid  down  by  Blackstone,  in  2  Com.  431,  seems  to  me  reasonable.  In 
the  case  of  a  corporation  sole,  the  property  would  be  in  abeyance  till 
the  successor  existed :  the  corporation  aggregate  always  continues  to 
be  the  identical  grantee  or  purchaser.  According  to  this,  therefore, 
the  executor  would  be  the  proper  person  to  sue  in  the  present  case. 
Bat  Mr.  WUUm  argues  that  this  is  not  the  true  principle,  and  that  the 
rule  rests  on  the  incapacity  of  a  corporation  sole  to  hold  personal  pro- 
perty at  all,  in  the  corporate  character,  save  in  the  excepted  cases. 
Supposing  him  to  be  right,  I  do  not  see  how  his  principle  gets  rid  of 
the  difficulty.  He  would  have  to  show  that  in  the  present  case  there 
has  in  fact  been  a  statute  determining  the  transmission  to  the  successor 
instead  of  the  executor.  Does  the  statute  here  give  a  capacity  to  the 
corporation  sole  *which  would  carry  the  property  to  the  sue-  fn^cyf^ 
cesser  ?  The  material  part  is  very  short ;  it  merely  enacts  (22  ^ 
k  23  C.  2,  c.  10,  s.  1)  "that  all  ordinaries,"  specifying  them,  « shall 
and  may  upon  their  respective  granting  and  committing  of  administra- 
tion of  the  goods  of  persons  dying  intestate,"  "take  sufficient  bonds," 
ic,  "in  the  name  of  the  Ordinary,"  "  of  the  respective  person  or  per- 
sons to  whom  any  administration  is  to  be  committed."  Nothing  is  said 
about  the  successor.  Is  it  necessary  that  the  successor  should  take  the 
bond?  The  answer  is  supplied  by  the  practice  of  the  Ecclesiastical 
Courts,  under  which  the  bond  in  the  hands  of  the  executor  is  com- 
pletely effective.  I  do  not  attach  much  weight  to  the  argument  that 
the  succeeding  Ordinary  has,  by  his  Court,  the  control  over  the  bond. 
And  the  practice  has  in  fact  been  always  to  give  the  bond,  when  the 
Archbishop  is  the  acting  Ordinary,  to  the  Archbishop  himself,  his  exe- 
cutors and  assigns,  as  far  as  it  can  be  traped :  but,  when  the  bond  is 
given  to  the  Dean  and  Chapter,  then  it  is  always  given  to  them  and 
their  successors.  Thus  the  distinction  commonly  laid  down  has  always 
been  acted  upon.  Has  any  inconvenience  resulted  ?  None  appears ; 
and  it  would  be  rather  late  if  we  were  to  discover  one  now.  But  why 
should  there  be  any  ?  Either  way,  the  Judge  whose  Court  has  custody 
of  the  bond  exercises  the  same  jurisdiction ;  the  plaintiff  is  a  mere 
nominal  party,  the  Ecclesiastical  Court  using,  as  its  instrument,  the 
personal  representative  or  the  successor.  The  burthen  of  the  argu- 
ment is  undeniably  thrown  upon  Mr.  Willed;  and  he  has  been  able  to 
do  no  more  than  offer  some  very  ingenious  suggestions,  and  has  found 
it  impossible  to  produce  any  authority. 

*WiQHTMAN,  J. — I  am  of  the  same  opinion.     A  personal  con-  r^oc- 
tract  with  a  corporation  sole,  though  made,  not  for  his  personal  ^ 
benefit,  but  for  that  of  himself  and  his  successors,  would  pass  to  his 

p2 
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executors.  Here  the  bond  is  made  to  a  corporation  sole.  But  it  is 
said  that  a  distinction  arises  from  the  circumstance  that  a  bond  given 
under  the  Statute  of  Distributions  is  to  have  a  permanent  effect,  and 
not  to  be  merely  carried  out  in  the  time  of  the  existing  Ordinary ;  and 
therefore  that,  after  his  death,  contrary  to  the  ordinary  rule,  the  right 
of  action  should  pass  to  the  successor,  not  to  the  executor,  because  of 
the  great  inconvenience  that  would  arise  in  case  of  a  conflict  between 
the  executor  and  the  Court  which  desired  to  give  effect  to  the  bond.  I 
confess  I  do  not  feel  this  difliculty;  nor  can  I  see  why  the  ordinary 
rule  should  not  prevail.  The  bond,  when  taken,  will  be  subject  to  the 
ordinary  rule :  it  is  to  be  presumed  that  it  will  be  put  in  suit ;  and  here 
it  is  in  fact  put  in  suit,  by  the  authority  of  the  Ecclesiastical  Court. 
I  therefore  see  no  reason  for  taking  the  case  out  of  the  ordinary  rule 
of  law. 

Erle,  J. — At  the  time  when  the  Statute  of  Distributions  passed,  a 
bond  in  this  form  passed  to  the  personal  representative.  The  only 
question  is,  whether  the  statute  has  altered  that.  It  is  said  that  we 
must  read  the  statute  as  if  it  directed  the  bond  to  be  given  to  the 
Ordinary  and  his  successors :  but  that  can  be  done  only  by  adding 
words  which  we  do  not  find  there,  for  the  purpose  of  contradicting  the 
ordinary  rule.  The  bond  therefore  passes  to  the  personal  represent- 
ative. Judgment  for  plaintiff. 


^25g-|  ♦ELEANOR  WILSON,  Widow,  v.  Sir  WILLIAM  EDEN, 
-'  Baronet,  and  Others.(a)     Nov.  16. 

Testator  J.  devised  lands  to  his  wife  for  her  life ;  remainder  to  his  daughter  and  onlj  child  E. 
for  her  life;  remainder  to  her  eldest  son  R.  fur  his  life ;  remainder  to  the  first  son  of  the  body 
of  R.  and  the  heirs  of  the  body  of  such  first  son ;  and,  in  default  of  such  issue,  to  the  second, 
third,  and  every  other  son  of  the  body  of  R.,  severally  and  successively,  with  like  remainders 
over :  remainder,  failing  such  issue  of  R.,  to  the  second  son  of  £.  for  his  life,  in  case  he  sboald 
not  become,  or  should  not  continue,  seised  of  the  real  estates  of  M.  D.  deceased,  under  M.  D.'i 
will,  with  like  remainders  over,  subject  to  the  same  condition :  remainder,  failing  such  issae 
of  the  second  son,  to  the  third  and  every  other  son  of  E.,  severally  and  successively,  with  Uke 
remainders  over,  subject  to  the  same  condition. 

It  was  then  declared  by  <i.  s  will  that,  if  the  said  second  son  of  E.  or  any  son  of  the  said  B., 
should  at  any  time  become  seised  of  the  real  estates  of  M.  D.  by  virtue  or  in  consequence  of 
his  will,  such  son  should  not,  nor  should  any  heir  of  his  body,  take,  have,  or  enjoy  any  estate 
or  interest  in  the  now  devised  estates,  so  long  as  he  should  be  so  seised,  bnt  the  same  should 
go  over  to  the  next  in  succession  of  E/s  sons,  and  the  heirs  of  his  body,  as  if  the  son  so  seised 
of  the  estates  of  M.  D.  were  dead  without  issue :  but  that,  if  such  last-mentioned  ton  should 
afterwards  become  disabled  by  any  condition  in  the  will  of  M.  D.  from  continuing  to  bold  bis 
estates,  then,  as  soon  as  be  should  have  quitted  possession  thereof,  he  should  and  might  have, 
hold,  and  enjoy  the  now  devised  estates  according  to  the  above  limitations.  Then  came  the 
following  clause. 

Eh-ovided  that,  if  my  said  daughter  (E.)  "shall  have  no  issue  male  of  her  body  living  at  bet 
death,  or  no  such  issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my  wiU  to  my 


(a)  For  the  rest  of  the  parties,  see  p.  365,  post 
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tmI  estates  hereby  limited  and  settled  u  i^oresMd,  then  and  in  either  of  those  cases  I  derlse 
•11  my  said  real  estates,  subject  respectively  as  aforesaid,  to  all  the  danghters,  if  more  than 
one,  of  the  body  of  my  said  daaghter,  who  shall  be  living  at  her  death,  as  tenants  in  common^ 
aod  their  heirs  respectively,  with  cross  remainders'*  in  case  of  any  one  or  more  of  them  dying 
noder  the  age  of  21  withoat  iseue ;  "  and,  if  there  should  be  but  one  such  daughter  living  at 
my  said  daughter's  decease,  and  no  issue  of  any  other  such  daughter  then  in  being,  then  to 
saeh  only  surviving  daughter  and  her  heirs."  Then  followed  a  provision  for  the  case  of 
daughters  dying  in  E.'s  lifetime,  leaving  issue:  and,  in  case  E.  should  have  no  issue  of  her 
body  living  at  her  death,  devise  to  such  person  and  for  such  estate,  as  E.  should  by  deed  or 
will  appoint  Devise,  for  want  of  such  appointment,  and  subject  thereto,  and  to  the  several 
limitations  and  charges  of  the  will,  to  testator's  right  heirs.  And  all  the  residue  of  his  estate, 
oot  before  effectually  disposed  of,  testator  gave  to  hie  said  wife. 

M.  D.,  by  his  will  (prior  to  that  of  the  above  testator),  devised  his  lands  to  his  nephew  Sir  J.  E., 
Baronet,  the  husband  of  J.'s  daughter  E.,  for  his  life,  remainder  to  the  second  and  all  the 
other  sons  of  Sir  J.  B.  (excluding  the  eldest),  severally  and  successively,  according  to  priority 
of  birth,  and  to  the  heirs  male  of  the  bodies  of  such  sons  (excluding  the  eldest  son,  as  above), 
re«peetively ;  remainders  to  the  other  nephews  of  M.  D.  in  succession,  with  remainders  to  the 
first  and  other  sons  of  each  nephew,  respectively,  and  the  heirs  male  of  the  bodies  of  such 
sons,  respectively :  remainder  to  M.  D.'s  right  heirs.  Proviso,  that,  if  the  Utle  of  Baronet, 
vested  in  Sir  J.  E.,  should  descend  to  his  second  or  other  son,  or  any  person  to  whom  the  lands 
of  M.  D.  were  limited  by  his  will,  before  or  at  the  time  when  such  son  or  person  should  be  in 
possession,  the  whole  estate  and  interest  therein  limited  to  him  by  M.  D.'s  will  should  cease 
as  if  he  were  dead,  and  the  person  next  in  remainder  should  be  entitled  to  enter  npon  and 
hold  such  lands. 

The  wife  of  J.  the  first-mentioned  testator  entered  under  his  will,  and  held  for  her  life.  E.,  his 
daughter,  died  in  his  lifetime,  intestate,  having,  at  the  time  of  her  death,  two  sons  and  several 
daughters  living.  Her  eldest  son  entered  on  the  death  of  the  testator's  widow,  and  died 
without  having  had  issue.  The  other  son  of  E.  was  already  deceased,  not  having  had  issue. 
Several  of  the  daughters  survived,  and  claimed  the  devised  estates  of  J.,  against  a  devisee  of 
the  elder  brother. 

Held  that,  on  a  correct  grammatical  construction  of  the  proviso  in  J.'s  will,  the  devise  to  E.'s 
daaghters  took  effect  if  £.  should  have  no  issue  male  of  her  body  living  at  her  death,  or  if, 
then  or  at  any  subsequent  time,  she  should  have  no  such  issue  male  as  would  be  entitled  under 
J.'s  will ;  the  restrictive  worda  "  living  at  her  death"  not  being  common  to  both  alternatives. 

And  that  this  construction  agreed  with  the  intentions  of  the  testator  J.,  to  be  inferred  from  the 
eontext  of  hia  will,  the  provisions  in  the  will  of  M.  D.,  and  the  other  circumstances  of  the 
family. 

The  Master  of  the  Rolls  sent  the  following  case  for  the  opinion  of 
this  Court.(a) 

Peter  Johnson,  late  of  the  city  of  York,  Esquire,  by  *his  will,  r*«c7 
dated  1st  February,  1779,  duly  executed  and  attested  to  pass  ^ 
freehold  estates  by  devise,  gave  and  devised  to  his  wife  and  her  assigns, 
during  her  life,  in  lieu  of  jointure  and  in  bar  of  dower,  his  manor  of 
Arkendale,  in  the  county  of  York,  and  all  his  hereditaments  and  estate 
whatsoever  at  Arkendale  aforesaid  and  in  Arkendale  Lofthouse  and 
Minskip  in  the  said  county,  without  impeachment  of  waste,  and  with 
power  to  let  leases  without  fines  or  foregift  for  any  term  or  terms  not 
exceeding  seven  years  respectively  in  possession  at  the  best  rents  which 
coald  be  reasonably  obtained.  Also  he  devised  to  his  said  dear  wife 
and  her  assigns,  for  her  life,  his  new  dwelling-house  on  Castle  Hill  at 
York  (and  other  premises  there,  and  certain  closes,  named  in  the  will), 

in)  See  Wilson  v.  Eden,  1  Exch.  772,f  where,  on  a  case  sent  by  Lord  Lanodalb,  Master  of  the 
Rolls,  to  the  Court  of  Exchequer,  that  Court  certified  in  favour  of  the  defendants.  The  Maxtor 
of  the  RoUi,  upon  further  discussion  (Wilson  o.  Eden,  11  Beav.  289),  desired  to  hare  the  opinion 
of  mother  Court:  and  thia  ease  was  accordingly  sent  to  the  Queen's  Bench. 
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without  impeachment  of  waste.  And,  after  giving  several  life  annui- 
ties, all  of  which  have  ceased  and  determined,  and  after  providing  for 
the  payments  in  the  said  will  directed  to  be  made,  and  which  payments 
have  been  made,  and  now  no  longer  exist,  the  testator  devised  to  his 

*of;Qi  ®*^^  ^^^^  ^^^*^'  ^^^  ^^^  ^*^®'  *'^  other  his  *real  estates  whatso- 
-'  ever  and  wheresoever,  which  he  had  power  to  dispose  of,  to  hold 
to  her  and  her  assigns,  without  impeachment  of  waste,  and  with 
like  power  to  let  leases  not  exceeding  seven  years  in  possession,  and 
with  such  restrictions  aforesaid. 

And,  as  to  his  said  manor  of  Arkendale  and  his  estate  and  heredita- 
ments whatsoever,  situate  at  Arkendale  and  Arkendale  Lofthouse  and 
Minskip  aforesaid,  with  all  their  appurtenances,  the  said  testator  de- 
vised the  same  from  and  immediately  after  the  decease  of  his  wife,  and, 
as  to  all  his  other  real  estate  whatsoever  and  wheresoever  which  he  had 
power  to  dispose  of,  whether  freehold  or  copyhold,  from  and  immediately 
after  the  decease  of  his  wife,  the  said  testator  devised  the  same  respect- 
ively to  his  dear  daughter  and  only  surviving  child  Dorothea,  the  wife 
of  Sir  John  Eden,  Baronet,  for  her  life,  without  impeachment  of  waste. 
And,  from  and  after  the  determination  of  that  estate,  he  devised  all  the 
same  premises  to  his  good  friends  Sir  Bellingham  Graham,  of  Norton 
Conyers  in  the  county  of  York,  Baronet,  and  Henry  Willoughby,  of 
Birdsal,  in  the  same  county.  Esquire,  and  their  heirs,  during  the  life 
of  his  said  daughter,  upon  trust  to  preserve  the  contingent  uses  and 
estates  thereafter  limited  from  being  defeated,  and  with  all  necessary 
and  usual  powers  for  that  purpose ;  but  nevertheless  to  permit  and 
suffer  his  said  daughter  to  receive  the  rents  and  profits  of  all  the  same 
estates  to  her  own  use  during  her  life. 

And,  from  and  after  the  decease  of  his  said  daughter,  he  devised  all 
the  same  estates  to  his  grandson  Robert  Eden,  eldest  son  of  his  daughter, 
for  his  life,  without  impeachment  of  waste.  And  from  and  after  the 
^j^.Q,  determination  of  that  estate,  he  devised  the  same  to  trustees  *as 
-'  before,  for  the  life  of  Robert  Eden,  upon  trust  to  preserve  con- 
tingent uses.  And,  from  and  after  the  decease  of  the  said  Robert 
Eden,  he  devised  the  same  to  the  first  son  of  the  body  of  the  said 
Robert  and  the  heirs  of  the  body  of  such  first  son  lawfully  issuing : 
and,  in  default  of  such  issue,  to  the  second,  third,  and  every  other  son 
of  the  body  of  the  same  Robert,  severally  and  respectively,  and  the 
heirs  of  the  respective  bodies  of  such  second,  third,  and  every  other 
son,  the  elder  of  such  sons  and  the  heirs  of  his  body  always  to  be  pre- 
ferred and  to  take  before  the  younger  of  them  and  the  heirs  of  their 
bodies  respectively.  And,  in  default  of  such  issue,  he  devised  all  the 
same  real  estates  and  premises  to  his  grandson  Morton  John  Eden, 
second  son  of  his  said  daughter,  for  his  life,  without  impeachment  of 
waste,  in  case  he  should  not  become,  or  should  not  continue,  seised  of  the 
real  estates  of  Morton  Davison,  late  of  Beamish  in  the  county  of  Dur> 
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ham,  Esquire,  deceased,  by  virtue  or  in  consequence  of  his  will :  and, 
rrom  and  after  the  determination  of  that  estate,  he  devised,  &c. :  as 
before,  to  support  contingent  uses.  And,  from  and  after  the  decease 
of  the  said  Morton  John  Eden,  he  devised  the  same  (upon  the  conditions 
aforesaid)  to  the  first  and  every  other  son  of  the  body  of  the  said  Mor- 
ton John  Eden  severally  and  successively,  and  to  the  respective  heirs 
of  the  bodies  of  such  first  and  every  other  son  lawfully  issuing,  the  elder 
of  such  sons  and  the  heirs  of  his  body  always  to  be  preferred  and  to 
take  before  the  younger  of  them  and  the  heirs  of  their  bodies  respect- 
ively. And,  for  default  of  such  issue,  he  devised  the  same  real  estates 
and  premises,  upon  the  like  condition  as  aforesaid,  to  the  third  and 
every  other  son  of  his  said  daughter,  *begotten  or  to  be  begotten,  r^o^n 
severally  and  successively,  and  the  heirs  of  the  body  and  bodies  *- 
of  such  third  and  every  other  son  lawfully  issuing,  the  elder  of  such 
unborn  sons,  and  the  heirs  of  his  body,  always  to  be  preferred  and 
take  before  the  younger  of  them  and  the  heirs  of  his  or  their  bodies 
respectively. 

And  the  said  testator  declared  and  provided  that,  if  the  said  Morton 
John  Eden,  or  any  son  of  his  the  testator's  said  daughter,  should  at  any 
time  during  his  life  become  seised  of  the  real  estates  of  the  said  Morton 
Davison  by  virtue  or  in  consequence  of  his  will,  then  the  said  Morton 
John  Eden,  or  such  son  of  the  said  testator's  said  daughter  so  becoming 
seised  thereof,  or  any  heir  of  his  body  respectively,  should  not  take, 
have,  or  enjoy  any  estate  or  interest  whatsoever  in  any  of  the  said 
testator's  real  estates  by  virtue  of  his  said  will  so  long  as  he  or  the} 
should  be  so  seised  of  the  real  estates  of  the  said  Morton  Davison,  but 
the  same  should  remain  and  go  over,  after  the  determination  of  the 
particular  estates  thereof  thereby  limited,  to,  and  should  be  taken,  held, 
and  enjoyed  by,  the  next  son  in  succession  of  the  testator's  said  daughter, 
and  the  heirs  of  his  body,  in  the  same  manner  as  if  such  son  so  seised 
of  the  real  estates  of  the  said  Morton  Davison  was  dead  without  issue. 
But,  if  it  should  happen  that  the  said  Morton  John  Eden,  or  any  such 
son  who  could  or  might  become  seised  of  the  said  real  estates  of  the 
said  Morton  Davison,  should  afterwards  become  disabled  by  any  con- 
dition or  proviso  in  his  will  from  continuing  to  hold  and  enjoy  the 
same,  then,  and  as  soon  as  the  said  Morton  John  Eden,  or  any  such 
son  of  the  said  testator's  said  daughter,  should  have  quitted  the 
possession,  and  should  be  no  longer  in  the  receipt  of  the  rents  and 
'profits,  of  the  real  estates  of  the  said  Morton  Davison  in  con-  t-moi 
fonnity  to  any  such  condition  or  proviso  in  his  will,  the  said  ^ 
Morton  John  Eden  and  the  heirs  of  his  body,  or  any  such  son  of  the 
said  testator's  daughter  so  circumstanced,  and  the  heirs  of  his  body, 
should  and  might  have,  hold,  and  enjoy  all  the  said  testator's  real  estates 
thereby  intended  to  be  limited  and  settled  as  aforesaid,  and  according 
to  the  limitations  thereof  thereinbefore  contained. 
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And  then  the  will  of  the  said  testator  contained  certain  provisoes 
and  limitations  which  are  in  the  words  and  figures  following :  that  is  to 
say: 

(<  Provided  always,  that,  if  it  shall  happen  that  my  said  daughter 
shall  have  no  issue  male  of  her  body  living  at  her  death,  or  no  such 
issue  male  as  shall  be  entitled  by  the  true  meaning  of  this  my  will  to 
my  real  estates  hereby  limited  and  settled  as  aforesaid,  then  and  in 
either  of  those  cases  I  devise  all  my  said  real  estates,  subject  respect- 
ively as  aforesaid,  to  all  the  daughters,  if  more  than  one,  of  the  body 
of  my  said  daughter,  who  shall  be  living  at  her  death,  as  tenants  in 
common,  and  their  heirs  respectively,  with  cross  remainders  amongst 
them  in  case  of  any  one  or  more  of  them  happening  to  die  under  the 
age  of  one-and-twenty  years  and  without  issue :  and,  if  there  should 
be  but  one  such  daughter  living  at  my  said  daughter's  decease,  and  no 
issue  of  any  other  such  daughter  then  in  being,  then  to  such  only  sur> 
viving  daughter  and  her  heirs.  Provided  always,  that,  if  any  such 
daughter  or  daughters  of  my  said  daughter  shall  happen  to  die  in  her 
or  their  said  mother's  lifetime  leaving  issue,  then  my  will  is  that  such 
issue  of  each  such  daughter  so  dying,  and  the  heirs  of  such  issue 
*oaoi  f^spectively,  shall  have  and  take  the  same  ^estates,  or  share  or 
'"-*  shares  of  estates,  as  the  parent  or  parents  of  such  issue  respect- 
ively would  have  been  entitled  to  if  she  or  they  had  been  living  at  the 
decease  of  my  said  daughter.  And,  in  case  my  said  daughter  should 
have  no  issue  of  her  body  living  at  her  death,  then  I  devise  all  such  my 
real  estates,  from  and  after  the  determination  of  the  particular  estates 
hereinbefore  thereof  limited  as  aforesaid,  to  such  person  or  persons, 
and  for  such  estate  and  estates  either  in  fee  simple  or  otherwise,  and  in 
such  manner,  as  my  said  daughter,  whether  married  or  sole,  shall  by 
any  deed  or  deeds  executed  in  the  presence  of  two  credible  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing  in  the 
nature  of  a  will,  signed  in  the  presence  of  three  such  witnesses,  direct 
or  appoint.  And,  for  want  of  any  such  appointment,  and  subject 
thereto,  and  to  the  several  limitations  and  charges  in  this  my  will,  I 
leave  all  such  real  estates  to  descend  to  my  own  right  heirs." 

And  all  the  residue  of  his  estate  real  and  personal  not  therein  before 
disposed  of,  or  not  fully  and  effectually  disposed  of,  the  said  testator 
gave  to  his  said  dear  wife. 

*98^1       ^^^  testator  made  several  codicils  to  his  said  wi]],(a)  *but  did 
-*  not  thereby  alter  the  limitations  of  the  real  estates  contained  in 

(a)  The  following  bequest,  in  a  codicil,  dated  1st  February,  1779,  to  the  wiU  of  Peter  Johnson, 
was  not  set  out  in  the  case,  bat  was  noticed  in  argument  for  the  plaintiff  as  showing  the  view 
which  the  testator  himself  took  of  the  effect  of  the  proviso. 

''  And  I  also  give  to  my  dear  wife  for  her  life,  and  at  her  death  to  my  grindson  Robert  Eden» 
the  large  gilt  cap  and  cover  presented  to  me  by  the  Corporation  of  York,  which  I  desire  may  be 
preserved  in  the  Eden  family  and  go  to  the  heir  male  of  that  family  being  descended  from  my 
daaghters  for  the  time  being ;  and  on  failure  of  such  heir  male  to  go  to  my  granddaughters  sue- 
oeesively,  according  to  seniority  of  age,  and  their  issue  respectively,  as  long  as  the  law  wiU 
permit" 
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his  will  above  set  forth ;  and  died  in  the  year  1796,  without  having 
revoked  or  altered  any  of  the  aforesaid  limitations. 

Dorothea  Johnson,  the  wife  of  the  testator  Peter  Johnson,  entered 
into  the  possession  of  the  said  estates  so  devised  to  her  as  aforesaid  for 
her  life,  or  into  the  receipts  of  the  rents  and  profits  thereof,  and  con- 
tinued in  such  possession  or  receipt  until  her  death,  which  took  place  in 
1810. 

Lady  Eden,  the  only  child  of  the  testator^  Peter  Johnson,  died  in  his 
lifetime,  in  June,  1792,  intestate,  having  had  two  sons;  namely.  Sir 
Robert  Eden,  afterwards  Sir  Robert  Johnson  Eden,  Baronet,  her  eldest 
son  and  heir  at  law  and  customary  heir ;  and  who  was  also  the  heir  at 
law  and  customary  heir  of  the  said  testator  Peter  Johnson  at  the  time 
of  his  decease ;  and  the  said  Morton  John  Eden  ;  and  eleven  daughters, 
namely  Dorothea  Eden,  Maria  Eden,  Catherine  Eden,  Elizabeth  Eden, 
Caroline  Eden,  Dulcibella  Eden,  Anne  Eden,  Emmeline  Eden,  Eleanor 
Ellen,  Harriet  Eden,  and  Charlotte  Eden ;  and  no  other  children. 

Elizabeth  Eden,  Caroline  Eden,  and  Harriet  Eden,  all  died  in  the 
lifetiue  of  their  mother,  the  said  Lady  Eden,  under  the  age  of  twenty- 
one  years,  and  without  having  been  married :  but  Lady  Eden's  other 
dnughters  and  her  two  sons  survived  her:  and  Dulcibella  Eden  and 
Anna  Eden,  having  respectively  attained  the  age  of  twenty-one  years, 
(lied  respectively  in  the  year  1805,  intestate  as  to  real  estate,  and  with- 
out having  been  married,  leaving  the  said  Robert  Johnson  Eden,  their 
eldest  brother,  their  heir  at  law  and  customary  heir. 

Upon  or  shortly  after  the  death  of  Dorothea  Johnson,  *the  r^noA 
widow  of  the  said  testator  Peter  Johnson,  Sir  Robert  Johnson  ^ 
£<len.  Baronet  (in  the  said  will  called  Robert  Eden),  entered  into  pos- 
session of  the  freehold  and  copyhold  estates  by  the  said  will  devised  to 
him  for  life,  or  into  the  receipt  of  the  rents  and  profits  thereof,  and 
continued  in  such  possession  or  receipt  until  his  death. 

Morton  John  Eden,  on  the  death  of  his  father  Sir  John  Eden,  be- 
came seised  of  the  estates  of  the  said  Morton  Davison  referred  to  in 
the  will  of  the  said  \estator  Peter  Johnson,  and  died  on  the  28th  of 
June,  1841,  in  the  lifetime  of  his  brother  Sir  Robert  Johnson  Eden, 
and  without  ever  having  had  any  issue. 

Sir  Robert  Johnson  Eden,  Baronet,  died  on  the  4th  September,  1844, 
without  having  had  any  issue. 

Dorothea  Eden,  the  daughter,  intermarried  first  with  Henry  Methold, 
and  secondly  with  Daniel  Seddon,  both  deceased ;  and  she  died  in  the 
year  1830,  leaving  Henry  Methold,  her  eldest  son,  her  heir  at  law  and 
customary  heir.  Maria  Eden  intermarried  first  with  Lord  Aghrin 
(afterwards  Earl  of  Athlone),  and  secondly  with  Sir  W.  J.  Hope,  G.  C. 
B.,  both  deceased :  and  she  is  now  a  widow.  Catherine  Eden  inter- 
married  with,  and  is  now  the  wife  of,  Robert  Eden  Duncombe  Shafto. 
Emmeline  Eden  intermarried  with,  and  is  now  the  wife  of,  Thomas 
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Northmore.  Eleanor  Eden  intermarried  with,  and  is  now  the  widow  of, 
the  Rev.  Thomas  Fourness  Wilson;  and  Charlotte  Eden  intermarried 
with,  and  is  now  the  wife  of,  Robert  Kaye  Greville. 

Sir  Robert  Johnson  Eden,  bj  his  will  dated  in  1815,  and  which  was 
afterwards  republished  by  a  codicil  thereto  in  1841,  gave  and  devised 
all  his  estates,  lands  and  hereditaments  whatsoever  and  wheresoever  in 
*9fKf^l  Durham  and  York,  and  elsewhere  in  Great  Britain,  to  '^'certain 
-*  uses  in  his  said  will  mentioned  (but  which  have  failed  to  take 
effect),  with  an  ultimate  limitation  to  the  use  of  the  said  defendant  Sir 
William  Eden,  his  heirs  and  assigns  for  ever ;  and  the  said  Sir  William 
Eden,  as  such  devisee,  did,  on  the  decease  of  the  said  Sir  Robert  John* 
son  Eden,  enter  into  and  is  now  in  possession  or  receipt  of  the  rents 
and  profits  of  the  estates  devised  by  the  will  of  the  said  Peter  Johnson. 

On  the  20th  February,  1845,  a  bill  was  filed  in  the  High  Court  of 
Chancery  by  the  said  Eleanor  Wilson  against  the  said  Sir  William  Eden, 
Baronet,  Richard  John  Thompson,  Henry  Thompson,  the  said  Robert 
Kaye  Greville  and  Charlotte  his  wife,  Maria  Countess  of  Athlone, 
Robert  Eden  Duncombe  Shafto  and  Catherine  his  wife,  Thomas  North- 
more  and  Emmeline  his  wife,  and  Henry  Methold,  stating  among  other 
things  the  will  of  the  said  Peter  Johnson,  and  praying  equitable  relief 
in  respect  of  matters  connected  with  his  estate.  The  defendants  pat 
in  their  answers  to  this  bill :  and  the  cause,  being  at  issue,  came  on  to 
be  heard  before  his  Lordship  the  Master  of  the  Rolls ;  when  his  Lord- 
ship directed  a  case  to  be  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench  upon  the  following  question : 

Whether  the  daughters  of  Dorothea,  the  wife  of  Sir  John  Eden, 
Baronet,  in  the  pleadings  of  the  said  cause  named,  or  any  and  which 
of  them,  took  any  and  what  estate  or  interest  in  the  estates  devised  by 
the  will  of  Peter  Johnson  deceased,  the  testator  in  the  pleadings  of  this 
cause  named,  or  any  and  which  of  them. 

It  was  agreed  that  the  will  and  codicils  of  Peter  Johnson  and  the 
will  of  Morton  Davison  should  he  considered  as  part  of  this  case. 
*9f5fil  *^orton  Davison,  by  his  will,(a)  dated  9th  November,  1769  (not 
-*  set  out  in  the  case),  devised  all  his  freehold,  copyhold,  and  lease- 
hold manors,  messuages,  lands,  &;c.,  and  hereditaments,  after  certain 
limitations  in  favour  of  his  own  issue,  male  and  female,  if  any,  to  his 
nephew,  Sir  John  Eden,  Baronet,  and  his  assigns,  for  his  life ;  remainder 
in  trust  to  preserve  the  contingent  remainders  after  limited.  And,  from 
and  after  the  decease  of  Sir  J.  Eden,  then,  in  case  he  should  have  more 
than  one  son  of  his  body  lawfully  begotten,  to  the  second  son  of  Sir  J. 
Eden  lawfully,  &c.,  and  the  heirs  male  of  the  body  of  such  second  son, 
and^  for  default  of  such  issue,  to  the  third,  fourth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  Sir  J.  Eden,  lawfully,  &c.,  except 
his  eldest  son,  severally,  successively,  and  in  remainder,  one  after  an- 

(a)  Sea  some  clauMfl  set  out  verbatim  in  the  judgment,  post,  p.  279. 
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other  according  to  prioritj  of  birth,  and  the  respective  heirs  male  of  the 
bodies  of  every  such  third,  &c.,  son  and  sons,  except  his  eldest,  the 
elder  of  such  sons,  and  the  heirs  male  of  his  body,  being  always  pre- 
ferred :  And,  for  default  of  such  issue  of  Sir  J.  Eden,  then  to  testator's 
nephew,  Robert  Eden,  Esquire,  and  his  assigns  during  his  life;  remainder 
tq  preserve,  &c. ;  and,  from  and  after  the  death  of  Robert  Eden,  to  the 
first  son  of  the  body  of  Robert  and  the  heirs  male  of  the  body  of  such 
first  son,  with  subsequent  limitations  to  the  second  and  other  sons  of 
Robert,  as  in  the  devise  to  the  third  and  other  sons  of  Sir  John  Eden ; 
but  omitting  the  exclusion  of  eldest  sons.  And,  for  default  of  such 
issue  of  Robert,  to  testator's  nephew  William  Eden  for  his  life 
(remainder  to  preserve,  &c.) ;  remainder  to  the  first  son  of  William  with 
limitations  over,  as  in  the  last  preceding  devise ;  remainder,  for  default 
of  issue  of  William,  to  testator's  *nephew  Thomas  for  his  life,  r-i^non 
with  the  like  limitations  over ;  remainder,  for  default  of  issue  of  ^ 
Thomas,  to  testator's  nephew  Morton  Eden  for  life,  with  like  limitations 
over :  And,  for  default  of  such  issue,  to  testator's  own  right  heirs  for 
ever.  Then  (after  a  bequest  of  tithes  and  other  property  held  on  lease) 
came  the  following  clause. 

"Provided  nevertheless,  and  my  will  is,  that,  for  and  notwith- 
standing anything  hereinbefore  contained  to  the  contrary  thereof,  in 
case  the  title  of  Baronet,  now  vested  in  my  said  nephew  the  said  Sir 
John  Eden,  shall  descend  and  come  to  the  second,  third,  or  any  other 
the  younger  son  of  Sir  John  Eden,  or  to  any  other  person  or  persons 
to  whom  my  said  manors,  messuages,  lands,  tenements,  coal  mines,  col- 
lieries, tithes,  and  hereditaments  are  by  this  my  will  devised  and 
limited,  before  or  at  the  time  when  he  or  they  or  any  of  them  shall  be 
in  the  actual  possession  of  my  said  manors,  messuages,  lands,  &c.,  by 
virtue  of  the  limitations  in  this  my  will  contained,  then  and  in  such 
case,  and  from  time  to  time  and  when  and  so  often  as  the  same  shall 
BO  happen  or  be,  the  use,  estate,  and  interest  herein  given  and  limited 
to  such  son  or  sons  of  the  said  Sir  John  Eden,  or  to  such  person  or 
persons  as  aforesaid,  on  whom  the  said  title  shall  descend  and  come,  of 
and  in  my  said  manors,  messuages,  lands,"  &c.,  «  shall  from  thenceforth 
cease  and  be  utterly  void  as  if  such  person  was  naturally  dead ;  and 
that  then  and  in  every  such  case  it  shall  and  may  be  lawful  to  and  foi 
the  person  who  by  virtue  of  the  limitations  aforesaid  shall  be  then  next 
entitled  in  remainder  to  the  said  manors,  hereditaments,  and  premises 
to  enter  into,  and  to  hold  and  enjoy  the  same  for  and  during  the 
estate  and  interest  hereby  devised  and  limited  to  him  therein  as  afore- 
said." 

*There  was  a  further  proviso,  that,  from  and  after  the  death  r^opo 
of  testator's  nephew  Sir  John  Eden,  every  person  to  whom  the  ^ 
said  manors,  messuages,  lands,  &c.,  should  come  by  the  limitations  of  the 
will  should,  within  three  calendar  months  next  after  coming  into  posses- 
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sion,  take  the  sarname  of  Davison:  in  case  of  refusal  or  neglect,  the  estate 
of  such  person  in  the  said  manors,  &c.,  to  cease  if  he  were  dead,  and 
the  person  next  entitled  to  take,  he  assuming  the  said  surname. 
The  case  was  argued  on  this  and  a  subsequent  day  of  the  term. (a) 
Humphry^  for  the  plaintiff. — The  will  of  Peter  Johnson  gave  an  estate 
in  fee  to  the  daughters  of  Lady  Eden  who  survived  her  and  the  testa- 
tor, as  tenants  in  common,  from  the  time  when  there  ceased  to  be  issue 
male  of  Lady  Eden  who  could  inherit  the  real  estates.  The  case  is 
peculiar :  but  the  Court  will  adopt  the  principle  of  construction  acted 
upon  in  Doe  dem.  Dacre  v.  Dacre,  1  B.  A;  P.  260,(6)  and  will  hold  that 
the  devise  to  daughters  in  the  proviso  continues  the  previous  limitations 
by  vesting  a  remainder  in  the  daughters,  and  does  not  operate  as  an  exe- 
cutory devise.  The  limitations,  first  to  the  sons  of  Lady  Eden  succes- 
sively, and  then  to  the  daughters,  form  a  regular  series,  interrupted,  it 
is  true,  by  the  provision  in  case  of  the  Davison  estates  devolving 
upon  one  of  the  sons ;  but  this  does  not  change  the  character  of  the 
subsequent  limitations.  It  may  be  suggested  as  a  difficulty  that,  in  the 
commencement  of  the  proviso,  the  word  "male"  is  introduced  :  "Pro- 
vided always  that,  if  "my  said  daughter  shall  have  no  issue  male  of 
*oftQT  ^®^  body  *living  at  her  death,  or  no  such  issue  male  as  shall  be 
-*  entitled,"  &c.  But  this  difficulty  presses  the  defendants  rather 
than  the  plaintiff.  If  by  the  words  "  issue  male"  is  to  be  understood 
issue  of  a  male,  it  means  heirs  of  the  body  of  a  son ;  but  it  makes  no 
difference  to  the  argument  for  the  plaintiff  whether  the  daughters  take 
in  remainder  on  an  estate  tail  so  restricted  or  on  a  general  estate  tail : 
upon  the  facts  of  this  case  they  are  still  entitled.  "Issue  male,"  here, 
cannot  mean  sons ;  for  then,  if  Lady  Eden  had  had  a  son  who  died  in 
her  lifetime  leaving  issue,  the  estate  must  have  been  taken  from  them 
at  her  death,  and  transferred  to  the  daughters.  The  only  effect  of  the 
word  "male"  here  is  to  cut  down  the  estate  tail  general,  given  by  the 
prior  limitations,  to  a  special  estate  tail ;  according  to  the  rule  stated 
in  2  Jarman  on  Wills,  ch.  35,  pp.  232,  3,  236,  7,  and  Fitzgerald  r. 
Leslie,  3  Bro.  P.  G.  154,  cited  in  the  same  volume,  p.  239. 

The  plaintiff's  view  of  the  case  agrees  with  the  established  general 
principles :  That  the  Courts  will  not  construe  that  to  be  an  executory 
devise  which  may  be  a  remainder ;  Fearne,  Cont.  Rem.  267,  385, 
note  (6);  nor  that  as  contingent  which  may  be  vested;  ib.,  p.  378: 
and  thdt  a  remainder  shall  not  be  construed  as  contingent  after  the 
earliest  period  at  which  it  can  vest ;  Stert  v.  Platel,  5  New  Ga.  434 : 
Also  that  words  of  devise  shall  be  construed  in  their  primary  sense, 
unless  there  appear  a  manifest  intention  to  the  contrary ;  Attorney- 
General  V.  Malkin,  2  Phill.  G.  G.  64,  68 ;  Jesson  v.  Doe  dem.  Wright,"2 
Bligh,  1,  56,  judgment  of  Lord  Redesdale  :  that,  in  reasonable  intend. 

(a)  November  16th  and  2l8t     Before  Coleridob,  Wiohthak,  and  Erlb,  Jb. 
(6)  Judgment  affirmed  in  Q.  B.;  Lady  Dacre  v.  Doe,  8  T.  R.  112. 
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menty  '<  a  subsequent  limitation  is  meant  to  take  effect  upon  failure  oi 
the  *prior  gift,  and  is  a  substitution  in  that  event ;"  Malcolm  r.  r^nnf^ 
Taylor,  2  Russ.  k  Mylne,  416,  421 ;  that,  "where  the  general  ^ 
intent  appears  to  make  a  strict  settlement,  though  some  one  limitation 
may,  according  to  the  words,  seem  contingent,  yet  the  general  intent 
shall  prevail;"  Lethieullier  v.  Tracey,  3  Atk.  774,  781:  and  that, 
if  dispositions  in  a  will  appear  contradictory,  the  last  in  order  shall 
prevail,  unless  a  contrary  intention  be  clearly  shown  in  the  context ; 
Morrall  v.  Sutton,  1  Phill.  C.  C.  633,  537,  546.  A  general  rule  relied 
upon  by  the  defendants  is  that  the  heir  shall  not  be  disinherited  unless 
that  intention  be  clearly  expressed.  But  here  the  ultimate  limitation 
to  the  testator's  right  heirs  is  in  itself  a  plain  intimation  of  intent  that 
the  estate  should  not  go  to  them  unless  in  a  specified  event.  In  one 
particular  event  the  heir,  if  he  could  take,  clearly,  was  not  intended  to 
hold.  It  will  be  argued,  also,  that,  if  the  event  on  which  the  succes- 
sion of  the  daughters  is  made  to  depend  may  be  referred  to  a  period 
subsequent  to  the  death  of  the  testator's  da^ughter,  and  a  remainder  is 
to  become  vested  at  that  period,  to  the  exclusion  of  the  heir  at  law,  the 
will  ought  to  show  with  certainty  some  person  or  class  in  whom  the 
remainder  is  then  to  vest.  But,  on  the  terms  of  the  will,  there  can  be 
no  doubt  that,  on  the  supposed  failure  of  issue  male,  the  daughters,  if 
any  were  living  at  the  mother  s  death,  would  take,  and,  if  one  or  more 
were  then  dead  and  had  left  issue,  the  issue  would  take,  in  place  of 
such  daughter  or  daughters ;  if  all  the  daughters  were  dead,  their  issue 
only  would  be  the  class  to  take.  The  contingency  does  not  affect  the 
limitations,  but  only  the  parties  to  be  benefited.  It  cannot  have  been 
meant  *that,  on  failure  of  the  male  issue  subsequently  to  the  ^4,071 
death  of  Lady  Eden,  the  heir  at  law  should  come  in  to  the  ex-  ^ 
elusion  of  the  daughters  and  their  issue,  whose  succession  is  provided 
for  so  circumstantially.  Even  in  the  case  of  Lady  Eden's  having  no 
issue,  male  or  female,  the  will  contemplates  an  exclusion  of  the  heir  at 
law  by  her  will  or  appointment.  The  residuary  clause  in  favour  of 
Lady  Eden  also  furnishes  an  argument  against  the  alleged  intention. 
And  (as  was  before  observed),  though  the  testator  has  made  a  final 
devise  to  right  heirs,  it  is  expressly  subjected  to  all  the  prior  limita- 
tions, and  to  the  power  of  appointment. 

On  a  comparison,  therefore,  of  the  clauses  of  the  will,  there  sufli- 
ciently  appears  a  class  in  which  the  remainder  might  be  intended  to 
vest,  and  will  vest.  A  more  difficult  question  arises  on  the  introductory 
words  of  the  proviso:  If  "my  said  daughter  shall  have  no  issue  male 
of  her  body  living  at  her  deaths  or  no  such  issue  male  as  shall  be 
entitled  by  the  true  meaning  of  this  my  will  to  my  real  estates  hereby 
limited  and  settled,"  I  devise,  &c.,  to  all  the  daughters,  &c.,  of  the 
body  of  my  said  daughter  who  shall  be  living  at  her  death,  &c.  The 
Court  of  Exchequer  has  held,  in  Wilson  v.  Eden,  1  Exch.  772,t  that 
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the  words  <<  living  at  her  death"  are  to  be  understood  in  the  second,  as 
they  are  expressed  in  the  first,  branch  of  the  sentence ;  and  that  the 
condition  on  which  the  daughters  are  to  inherit  is,  that  there  shall  not 
be  any  issue  male  living  at  the  time  of  Lady  Eden's  death,  who  could 
inherit  the  real  estates  under  the  will :  whereas  Lady  Eden's  son.  Sir 
Robert  Johnson  Eden,  outlived  her,  and  succeeded  to  the  devised  estates. 
n^nfrn-i  ^^^9  ^^  ^  strict  ^examination  of  the  sentence,  there  will  be  found 

-*  no  reason  for  carrying  on  the  words  "  living  at  her  death"  to 
the  second  branch  of  it.  Distinct  contingencies  are  contemplated,  one 
including,  the  other  not  including,  this  incident.  (The  grammatical 
construction  of  the  sentence  is  so  amply  discussed  in  the  judgment  of 
the  Court,  which  agrees  with  the  argument  for  the  plaintiff,  that  a  fuller 
report  here  is  unnecessary.  Humphry  referred  to  the  observations  of 
Lord  Lanqdale,  M.  R.,  on  this  subject  in  Wilson  v.  Eden,  11  Beav. 
295,  et  seq.,  in  the  Rolls  Court.  And,  as  to  the  objection  that  one  of 
the  alternatives  mentioned  would  be  ineffective  on  the  suggested  con- 
struction, he  cited  1  Jarman  on  Wills,  244,  c.  9,  s.  2,(a)  Longhead  dem. 
Hopkins  v.  Phelps,  2  W.  Bl.  704. 

Malina,  contrct. — It  is  not  disputed  that  the  will  gave  a  remainder 
to  the  daughters  ;  but  it  was  contingent,  and  the  contingency  has  hap- 
pened so  as  to  carry  the  estates  to  Sir  W.  Eden.  As  to  the  testator's 
intention,  it  is  clear  that  he  did  not  mean  the  daughters  to  take  in  the 
event  of  any  failure  of  issue  male :  if  he  had  had  that  purpose  a  very 
few  words  would  have  expressed  it.  The  proviso  must  have  meant 
more.  A  leading  object  in  the  will  was  to  prevent  a  union  of  the  John- 
son and  the  Davison  estates  in  the  same  hand ;  and,  following  'out  that 
design,  the  testator,  when  he  declares  that  the  daughters  shall  take  if 
Lady  Eden  has  no  issue  male  of  her  body  living  at  her  decease,  adds, 
as  a  contingency  equivalent  to  that,  if  she  shall  have  <'  no  such  issue 
male  as  shall  be  entitled"  to  the  real  estates  according  to  the  provision 
♦97^1  ^^^^^  excludes  an  *inheritor  of  the  Davison  estates.     In  each 

-*  provision  he  looks  to  the  state  of  things  at  the  time  of  Ladj 
Eden's  death :  there  is  no  ground,  either  in  the  circumstances  or  in  the 
words  and  context,  for  Bupposing  a  distinction.  According  to  the 
argument  for  the  plaintiff  on  failure  of  issue  male  of  Lady  Eden,  when- 
ever that  might  happen,  any  daughters  or  even  daughter  of  Lady  Eden, 
or  the  heirs  of  such  daughters  or  daughter,  would  take  the  estate  in 
fee :  whereas  in  the  successive  limitations  to  the  sons  there  is  no  men- 
tion of  daughters.  It  cannot  be  assumed  that,  as  between  the  female 
descendants  of  sons  and  the  female  descendants  of  daughters,  the  tes- 
tator intended  such  a  preference.  Another  circumstance,  which  shows 
that  his  view  in  the  proviso  was  limited  to  the  state  of  things  at  Lady 
Eden's  death,  is  the  power  given  to  her  of  making  an  appointment  to 
take  effect  if  she  should  have  no  issue  living  at  that  time.     The  intro- 

(ri)  "Bat  care  should  be  taken,"  to  "  fuUowing  cases  " 
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duction  of  that  power  does  not  show  an  intention  to  exclude  the  heir  at 
law.^  Had  that  been  intended,  the  will  would  probably  have  made  some 
reference  to  the  daughters  of  Lady  Eden's  sons  therein  named,  or  of  her 
son  or  sons  who  might  yet  be  born.  For  want  of  this,  the  property 
might,  in  some  events,  have  remained  undisposed  of,  on  the  failure  of 
male  issue  after  Lady  Eden's  death.  The  supposed  intention  to  exclude 
the  right  heir  would  not  be  effected  by  the  residuary  clause ;  for,  before 
Stat.  7  W.  4  &  1  Vict.  c.  26,  came  into  operation,  such  a  clause  would 
pass  those  estates  only  which  were  the  testator*s  and  undisposed  of  at 
the  date  of  the  will.  And,  when  the  testator  makes  a  specific  limitation 
of  a  partial  or  contingent  interest,  not  exhausting  the  whole  fee,  and 
then  leaves  the  reversion  in  fee,  or  the  estate  in  fee  on  failure  of  the 
^contingency,  to  his  right  heirs,  a  residuary  clause  does  not  act  r^nnA 
upon  such  an  interest ;  Amesbury  v.  Brown,  2  W.  Bl.  739,(a)  ^ 
Robinson  v.  Knight,  2  Eden's  C.  C.  155. 

Then,  as  to  the  particular  words  of  the  proviso  in  question.  If  the 
testator  has  pointed  out  a  specific  contingency  in  plain  terms,  these 
must  have  their  effect,  and  cannot  be  departed  from  on  a  speculative 
▼iew  of  his  intentions.  That  principle  was  acted  upon  in  Denn  dem. 
Badclyffe  v.  Bagshawe,  6  T.  R.  512,  where  the  material  words  were, 
<«if  living  at  the  time  of  her  death,''  and  Shuldham  v.  Smith,  lessee  of 
Mathews,  6  Dow,  22,  which  turned  upon  similar  expressions.  Other 
cases  to  the  same  effect  (among  which  is  Doe  dem.  Vessey  v.  Wilkinson, 
2  T.  R.  209)  are  cited  in  1  Jarman  on  Wills,  744—752,  c.  25,  s.  8.  Doo 
V.  Brabant,  4  T.  R.  706,  and  Calthorpe  v.  Gough,  4  T.  R.  707,(6)  are 
of  the  same  class.  Here  the  Court  of  Excliequer  has  decided  that,  in 
the  first  sentence  of  the  proviso,  the  words  <Uiving  at  her  death"  apply 
to  both  branches;  and  that  is  the  true  construction.  The  sense  is:  <<If, 
at  the  time  of  my  daughter's  death,  there  is  no  living  issue  male  of  my 
daughter  then  entitled  to  the  estates,  I  devise  them  to  those  of  her 
daughters  who  shall  be  living  at  her  death."  A  contingent  event  and 
a  contingent  class  are  pointed  out :  and  the  whole  proviso  agrees  with 
this  view.  On  the  plaintiff's  construction,  the  second  branch  of  the 
first  sentence  is  nugatory.  [Coleridge,  J. — ^You  make  the  first  branch 
inoperative.  Erle,  J. — Suppose  there  *were  only  one  son  living  rn^onK 
at  the  mother's  death,  and  he  were  entitled  to  the  Davison  ^ 
estates  ?]  That  would  be  the  same  as  if  there  were  none.  [Erle,  J. — 
Then  you  make  the  second  alternative  include  the  first.J  Stert  v.  Platel, 
5  New  Ca.  434,  follows  a  rule  which  the  defendant  is  seeking,  not  to 
impeach,  but  enforce ;  that  a  limitation  shall  take  effect  by  vesting  at 
the  earliest  possible  time. 

Humphry^  in  reply. — Shuldham  v.  Smith,  lessee  of  Mathews,  6  Dow, 

(a)  Cited  in  Smith  dem.  Davis  v,  Saanders ;  6.  C.  2  Eden's  C.  C.  160,  cited  in  Robinson  v. 
KnigfaL 

(b)  Note  {b)  to  Doo  tr.  Brabant 

VOL.  XIV. — 24  Q  2 
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22,  and  the  other  eases  of  that  class  which  have  been  cited,  were  cases 
where  the  contingency,  as  understood  bj  the  Court,  appeared  in  clear 
words.  But,  in  the  section  of  Jarman,  where  some  of  these  are  cited, 
it  is  said,  vol.  i.  p.  748 :  "  Still,  however,  where  the  construing  of  the 
devise  to  be  contingent,  in  accordance  with  the  letter  of  the  will,  would 
have  the  effect  of  rendering  nugatory  a  purpose  clearly  expressed  by 
the  testator,  the  Courts  will  struggle  to  avoid  such  a  construction."  As 
to  the  effect  of  a  residuary  devise ;  the  rule  referred  to  on  the  other 
side  does  not  affect  the  plaintiff's  case.  A  residuary  devise  of  real 
estate  (prior  to  stat.  7  W.  4  &  Vict.  c.  26),  is  "  in  fact  a  specific  dis- 
position of  the  lands  not  before  given,  or,  to  speak  more  accurately, 
not  before  expressed  to  be  given  by  the  will" :  1  Jarman  on  Wills,  587, 
8,  c.  20,  s.  1.  ''Nor,"  as  the  author  observes,  «ms  this  proposition  at 
all  shaken  by  the  rule"  ^^that  a  residuary  disposition  of  real  estate 
will  carry  all  the  contingent  or  reversionary  interests  which  a  specific 
devise  may  leave  undisposed  of."     The  question  still  is,  in  this  case, 


* 
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how  far  the  heir  can  allege  that  any  contingent  or  *rever8ionary 


interests  are  disposed  of  in  his  favour.  Robinson  t*.  Knight,  2 
Eden's  Ch.  Ca.  155,  bears  no  analogy  to  the  present  case.  In  Mr. 
Eden's  note  upon  that  decision,  ib.  p.  161,  it  is  said:  («The  present 
case  and  Amesbury  v.  Brown,  2  W.  Bl.  739,  were  cited  and  approved 
of  by  Db  Grey,  C.  J.,  in  Smith  dem.  Davis  v.  Saunders,  2  W.  Bl.  736, 
789,  where  it  was  laid  down,  that  a  residuary  clause  would  extend  to 
every  latent  reversion  which  the  testator  might  have  in  him,  unless  it 
were  expressly  excluded  by  devise  to  some  other  person ;  that  in  case 
such  latter  devise  be  to  the  testator's  own  right  heirs,  although  they 
cannot  take  as  purchasers,  yet  as  the  whole  is  merely  a  question  of 
intention,  it  will  equally  operate  as  an  exclusion  of  the  residuary  de- 
vise :"  and  the  Editor  cites  further  authorities  on  the  point. 

As  to  the  proviso  itself:  the  two  parts  of  the  first  sentence  must  be 
read  as  distinct  provisions.  If  Lady  Eden  had  any  issue  male  at  the 
time  of  her  death,  it  must  have  been  issue  male  « entitled,"  contin- 
gently at  least,  to  the  testator's  real  estates.  For,  by  the  will  of  Mor> 
ton  Davison,  if  any  son  of  his  nephew  Sir  John  Eden  succeeded  to  the 
Baronetcy,  his  whole  right  in  the  Davison  estate^  was  to  cease  from 
thenceforth ;  but,  by  the  will  of  Peter  Johnson,  the  party  so  disabled 
from  continuing  to  hold  the  Davison  estates  would  become  qualified  to 
hold  the  estates  of  Johnson.  And,  if  the  two  parts  of  the  sentence 
referred  to  have  different  meanings,  they  must  be,  that  the  limitation 
to  daughters  shall  take  effect,  first,  if  Lady  Eden  should  have  no  issue 
male  at  all  living  at  her  death,  and,  secondly,  if  she  shall  not  have  issue 
Min-i  ™&l^  ^^^  ^^^^  or  at  any  subsequent  time  shall  be  entitled  to  the 
-*  Johnson  estates.  ♦This  point  was  not  taken  before  the  Master 
of  the  Rolls,  or  in  the  Court  of  Exchequer.  [Erle,  J. — Does  the 
baronetcy  follow  the  same  course  of  descent  in  the  Johnson  fauiily  as 
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the  Johnson  estates  ?]  It  does.  [Erle,  J. — Johnson  cannot  have  read 
the  will  of  Davison  with  attention ;  for  it  seems  to  be  an  impossible 
supposition  that  the  Johnson  estates  should  come  to  a  person  having 
the  Davison  estates.  Coleridge,  J. — They  would  come  to  such  a  per- 
son de  facto  entitled ;  but  he  would  immediately  lose  them.] 

Cur.  adv.  vulU 

CoLERiDQE,  J.y  in  the  vacation  following  this  term  (December  18th), 
delivered  the  judgment  of  the  Court. 

This  was  a  case  sent  for  the  opinion  of  this  court  by  Lord  Langdalb, 
and  was  elaborately  argued  on  two  days  before  my  brothers  Wigutman 
and  Erlb  and  myself.  The  question  to  be  determined  by  it  depends 
on  the  construction  of  a  single  proviso  in  the  will  of  Peter  Johnson, 
which  we  shall  state  presently  in  terms ;  but  it  is  necessary  first  to  set 
out  the  substance  of  the  previous  limitations. 

By  these  he  devised  the  estates  now  in  question  to  the  use  of  his  wife 
and  his  daughter  Lady  Eden  successively  for  their  respective  lives,  and 
after  their  deaths  to  his  grandson  Robert  Eden,  eldest  son  of  his  said 
daughter,  for  his  life,  and  after  his  decease  to  the  first  and  other  sons 
of  his  said  grandson,  severally  and  successively,  and  the  heirs  of  their 
respective  bodies,  and,  for  default  of  such  issue,  to  his  grandson  Morton 
John  Eden,  second  son  of  his*  said  daughter,  for  his  life,  in  case  he 
should  not  become  or  not  continue  seised  of  the  real  estates  of  Morton 
Davison  by  virtue  of  his  *(Davison's)  will.  And,  after  the  de-  r^cyjQ 
cease  of  Morton  John  Eden,  the  testator  devised  his  said  estates,  ^ 
upon  the  conditions  aforesaid,  to  the  first  and  other  sons  of  the  said 
Morton  John  Eden  severally  and  successively,  and  to  the  heirs  of  their 
respective  bodies,  and,  in  default  of  such  issue,  he  devised  the  said 
estates,  upon  the  like  condition  as  aforesaid,  to  the  third  and  every 
other  son  of  his  said  daughter  to  be  begotten,  severally  and  succes- 
sively, and  the  heirs  of  their  respective  bodies.  And  the  testator 
declared  that,  if  the  said  Morton  John  Eden  or  any  son  of  his  said 
daughter  should  at  any  time  during  his  life  become  seised  of  the  real 
estates,  devised  by  the  said  Morton  Davison,  then  the  said  Morton 
John  Eden,  or  such  son  of  his  said  daughter  so  becoming  entitled,  or 
any  heir  of  his  body,  should  not  take  any  interest  in  any  of  his,  the  said 
testator's  estates,  but  the  same  should  go  over  to,  and  be  enjoyed  by, 
the  next  son  of  his  said  daughter  and  the  heirs  of  his  body ;  with  a 
clause,  however,  for  revesting  the  estates  in  the  son  so  displaced  on 
certain  contingencies  therein  specified.  And  then  comes  the  proviso 
on  which  the  question  for  our  decision  turns:  "Provided  always,"  &c. 
His  Lordship  here  read  the  proviso  set  out  at  p.  261,  ant5,  ending  with 
the  devise  to  testator's  right  heirs  in  default  of  appointment  by  Lady 
Eden  and  subject,  &c. 

It  is  obvious  that  the  testator  framed  his  will  with  reference  to  the 
provisions  in  the  will  of  Morton  Davison.     That  will  is  made  a  part  of 
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the  present  case ;  and  it  may  be  convenient  to  have  before  us  the  two 
clauses  of  it  which  are  material  to  our  present  consideration.  It 
appears  that  Sir  John  Eden,  Bart.,  who  had  married  Miss  Johnson,  was 
the  nephew  of  Morton  Davison ;  and  the  two  wills  show  a  concurrent 
*97QT  ^®®^^®  *^f  ^^^^  testators  to  prevent  the  union  of  their  two  estates 
-*  in  the  same  son  of  Sir  John  and  Lady  Eden.  Morton  Davison 
made  his  will  in  1769  ;  Peter  Johnson  his  in  1779. 

The  former,  after  a  life  estate  to  Sir  John  Eden,  devises  thus:  <<  And 
from  and  after  his  decease,  then,  in  case  my  said  nephew  Sir  John 
Eden  shall  have  more  sons  than  one  of  his  body  lawfully  begotten, 
then  unto  and  to  the  use  of  the  second  son  of  my  said  nephew  Sir  John 
Eden  lawfully  to  be  begotten,  and  of  the  heirs  male  of  the  body  of  such 
second  son  lawfully  issuing :  And,  for  default  of  such  issue,  to  the  use 
of  the  third,  fourth,  and  all  and  every  other  the  son  and  sons  of  the 
body  of  my  said  nephew  Sir  John  Eden  lawfully  to  be  begotten,  except 
his  eldest  son,  severally,  successively,  and  in  remainder  one  after  another 
as  they  and  every  of  them  shall  be  in  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  all  and 
every  such  third,  fourth,  and  other  son  and  sons,  except  his  eldest  son, 
lawfully  issuing ;  the  elder  of  such  sons  and  the  heirs  male  of  his  body 
being  always  preferred  and  to  take  before  the  younger  of  the  same  sons 
and  the  heirs  male  of  his  and  their  body  and  bodies  issuing."  Then 
follow  a  long  series  of  limitations,  concluding  with  an  ultimate  devise 
to  his  own  right  heirs  for  ever.  Then  follows  a  gift  of  tithes,  imma- 
terial to  our  present  consideration ;  and  then  comes  this  proviso :  <«  Pro- 
vided nevertheless :"  His  Lordship  here  read  the  proviso  set  out  at  p. 
267,  ant^,  for  cesser  and  devolution  of  the  estate  in  case  the  baronetcy 
should  come  to  the  second,  third,  or  other  younger  son  of  Sir  John  Eden, 
or  to  any  other  person  taking  under  the  will. 

*9ft01  *Putting,  then,  the  two  wills  together,  it  is  obvious  that  the 
^  being  entitled  to  hold  one  of  the  properties  under  the  former 
was  to  be  an  exclusion  from  the  other  under  the  latter,  and  so  con- 
versely ;  and  further,  that,  if  at  any  period  there  was  but  one  son  of 
Lady  Eden  living  after  the  decease  of  Sir  John  Eden,  as  he  must  be 
the  baronet,  he  would  on  the  one  hand  be  excluded  from  the  Davison 
property,  and  on  the  other,  in  the  words  of  the  proviso  in  question  in 
the  Johnson  will,  would  be  "entitled  by  the  true  meaning  of  that  will" 
to  the  real  estates  thereby  limited  and  settled.  As  then,  at  any  given 
periodj  to  have  no  issue  male  of  Lady  Eden's  body  was  necessarily  to 
have  no  such  issue  male  as  should  be  entitled  to  take  the  estates,  so 
also  to  have  at  the  same  given  period  no  such  issue  male  as  should  be 
entitled  to  take  was  the  same  as  to  have  no  issue  male  at  all. 

Coming  now  to  the  material  part  of  the  Johnson  will,  we  think  it 
was  rightly  contended  on  the  part  of  the  plaintiff  that  the  proviso  in 
question  was  in  substance  only  a  link  in  the  chain  of  limitations  by 


14  ADOLPilUS  &  ELLIS.    N.  S.  280 


which  the  disposition  of  these  estates  was  carefully  provided  for  after 
the  determination  of  the  life  estates  to  the  testator's  widow  and  daughter 
respectively.  This  chain  commences  by  giving  life  estates  to  the  only 
two  then  born  sons,  with  remainders  in  tiul  male  to  their  issue  succes- 
sively,  and  estates  in  tail  general  to  unborn  sons  successively ;  and,  as 
this  would  have  been  a  very  incomplete  provision  had  it  stopped  there, 
and  as  the  daughters  of  Lady  Eden  were  clearly  the  next  objects  in 
the  testator's  mind,  the  will  might  have  been  expected  to  proceed  in 
the  ordinary  form,  providing,  in  default  of  such  issue  as  before  enume- 
rated, for  the  ^daughters,  substantially  as  they  are  now  in  effect  r,|tooi 
provided  for.  Had  that  been  done  there  could  have  been  no  ^ 
doubt  upon  the  construction ;  why  it  was  not  done  seems  sufficiently 
accounted  for  by  the  interposition  of  the  proviso  disabling  and  re- 
enabling  to  take  the  estates  in  case  of  the  Davison  property  coming  to 
or  passing  from  any  younger  son  of  Lady  Eden.  This  interposition 
might  have  seemed  to  the  framer  of  the  will  to  render  the  common 
form  of  reference  improper.  • 

This  brings  us  to  the  proviso  in  question.    Now,  when  it  was  penned, 

Lady  Eden  had  two  sons  living,  and  more  might  be  born ;  the  event, 

therefore,  on  which  the  daughters  were  intended  to  take,  would  not 

unnaturally  present  itself  to  the  testator's  mind  with  reference  to  the 

two  contingencies :  either  both  or  all  might  die  without  issue  in  her 

lifetime,  or,  they  or  some  of  them  surviving  her,  there  might  be  still  a 

failure  of  issue  male  entitled  to  take  at  some  later  period.     It  is  clear 

that  he  did  contemplate  the  failure  in  regard  to  two  contingencies  at 

least ;  for  he  uses  the  unequivocal  words  '<  then  and  in  either  of  those 

cases ;"  and,  those  words  being  used  with  reference  to  what  he  bad 

expressed  immediately  before,  if  the  previous  expressions,  as  they  stand 

without  the  least  alteration,  addition,  or  transposition,  will  in  their 

ordinary  meaning  adequately  describe  two  contingent  events,  and  such 

ordinary  meaning  is  not  repugnant  to  any  intention  of  the  testator 

before  expressed,  upon  every  sound  rule  of  construction  that  ordinary 

meaning  ought  to  prevail.     We  are  therefore  to  examine  the  language 

itself:  and,  in  so  doing,  as  the  same  examination  has  already  been 

made  in  the  Court  of  Exchequer,  and  we  have  been  led  to  an  opposite 

conclusion  from  that  to  which  that  *Gourt  arrived,  it  is  scarcely  r^^ooo 

possible  to  avoid  commenting  upon  the  reasonings  and  observa-  ^ 

tions  on  which  it  is  built ;  for  they  are  in  truth  the  substance  of  the 

argument  on  which  the  case  for  the  defendant  must  rest. 

The  words  are :  <<  Provided  always,  that,  if  it  shall  happen  that  my 
said  daughter  shall  have  no  issue  male  of  her  body  living  at  her  death, 
or  no  such  issue  male  as  shall  be  entitled  by  the  true  meaning  of  this 
my  will  to  my  real  estates  hereby  limited  and  settled  as  aforesaid."  It 
is  said  that  there  is  no  verb  to  the  second  member  of  the  sentence ; 
that  one  must  be  imported  into  it ;  and  that  the  only  question  is  what 
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that  verb  shall  be.  We  think  this  is  a  mistake.  Where  that  which 
follows  a  transitive  verb  is  made  up  of  parts,  either  united  bj  a  con- 
junctive or  divided  by  a  disjunctive  particle,  the  force  of  the  verb 
equally  in  either  case  pa$$e$  into  both  parts,  making  up  the  whole  as 
if  the  whole  had  been  unbroken.  There  is  no  need  in  either  case  of 
any  mental  repetition  of  the  verb.  In  the  Latin  language,  the  verb 
would  have  come  last  in  the  sentence,  and  then  it  would  have  been 
clear,  as  in  that  case  the  mind  of  the  reader  or  hearer  would  have  been 
in  suspense  as  to  what  the  verb  would  ultimately  be  until  all  had  been 
expressed  on  which  the  verb  was  to  operate,  and  could  not  have  applied 
the  verb  to  the  first  branch  before  the  second  was  expressed :  so,  in 
the  English,  the  force  of  the  verb  itself  remains  as  it  were  suspended 
in  his  mind  until  the  whole  is  expressed  on  which  it  is  to  operate.  If 
that  which  is  governed  by  <<  shall  have"  could  in  each  branch  be  expressed 
by  a  single  accusative  case,  what  we  maintain  might  be  clearer ;  but, 
framed  as  the  sentence  is  at  present,  the  principle  is  the  same,  that 
*9ft^l  there  *is  no  mentab  repetition  of  the  verb  in  the  second  branch, 
■^  and  therefore  no  necessity  for  any  written  importation  of  it  to 
make  the  language  strictly  accurate  in  grammar.  We  would  gladly 
have  avoided  this  grammatical  minuteness ;  but,  at  whatever  hazard, 
the  examination  must  be  gone  into,  if  the  construction  of  the  sentence 
is  to  depend  on  it.  If  we  are  right,  the  whole  sentence  has  an  adequate 
meaning  without  the  alteration  or  addition  of  a  letter ;  and  that  meaning 
gives  us  two  contingencies ;  for  the  same  contingency,  limited  to  deter- 
mine at  two  different  periods,  is  in  fact  thereby  made  two.  And,  as  so 
to  read  the  will  is  quite  consistent  with  the  testator's  intention,  it  is  no 
argument  against  it,  that,  had  he  been  more  clear-sighted,  he  might 
have  expressed  his  intention  in  a  single  branch  of  the  sentence :  he  has 
clearly  contemplated  the  providing  for  two  cases :  the  contingency  on 
which  he  meant  the  daughters  to  take  so  presented  itself  to  his  mind ; 
and  he  has  framed  his  language  accordingly. 

But,  if  it  be  necessary  to  import  a  verb  into  the  second  branch  to 
make  the  grammar  complete,  we  cannot  agree  in  the  argument  for  the 
defendant  as  to  what  is  to  be  imported.  We  take  it  that  the  only  safe 
rule  can  be  to  import  so  much  as  is  necessary  to  make  the  grammar 
complete,  and  no  more.  The  course  for  the  defendant  has  been  to 
transpose  the  words  «'  living  at  her  death"  in  the  first  clause,  to  which 
there  is  no  objection  there,  because  there  it  makes  no  difference  in  the 
meaning ;  and  then  to  introduce  the  verb  with  those  words,  so  trans- 
posed, annexed  to  it  and  made  to  form  a  part  of  it,  into  the  second, 
whereby  a  new  sense  is  given  to  that  part :  taken  as  a  whole,  therefore, 
*9f^di  ^^^  *sense  of  the  sentence  is  altered  by  the  transposition,  which 
-^  seems  to  us  a  fatal  objection  to  it,  it  not  being  necessary  to 
effectuate  any  clearly  expressed  intention  of  the  testator.  If  the 
transposition  would  have  altered  the  meaning  of  the  first  clause,  it 
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clearly  could  not  have  been  made ;  why  then  should  it  be  allowed  when 
it  alters  the  meaning  of  the  second  ?  If,  indeed,  the  defendant  is  right 
in  contending  that  «'  living  at  her  death"  is  part  of  the  verb  which 
governs  the  sentence,  we  admit  that  this  argument  fails :  it  is  not  then 
properly  a  transposition,  but  rather  a  bringing  together  the  divided 
parts  of  the  idea  which  the  verb  represents ;  and  that  verb  will  cer- 
tainly govern  both  members  of  the  sentence :  this  would  follow  from 
our  own  argument.  But  (Jiving  at  her  death"  is  a  qualification  of 
the  '<  issue  male  ;*'  it  shows  what  sort  of  issue  male  the  testator  had  in 
his  mind ;  and,  wherever  placed,  it  is  no  more  a  part  of  the  verb  than 
the  issue  male  itself.  It  is  not  a  part  of  the  verb  governing,  but  of 
that  which  is  governed  by  it.  What  is  proposed  to  be  done,  therefore, 
remains  a  transposition,  and  no  more ;  and,  if  unnecessary,  it  is  not 
allowable,  because  it  works  an  alteration  of  the  sense.  It  is  to  be 
observed,  moreover,  that  the  words  «'  living  at  her  death,"  in  the  place 
in  which  the  testator  has  placed  them,  are  not  only  neither  senseless 
nor  contradictory  (which  are  the  true  grounds  on  which  transposition 
is  allowable),  but  they  stand  just  where  any  ordinary  or  even  accurate 
writer  would  have  placed  them,  who  desired  to  convey  the  idea  which 
the  first  member  of  the  sentence  was  clearly  intended  to  convey :  to 
move  them  as  the  defendant  desires  to  do,  only  makes  that  clause 
awkward  and  unusual  in  phraseology. 

*But  considerations  are  suggested,  why  the  transpositions  r^t^of- 
should  be  made ;  and  with  these  it  is  incumbent  on  us  to  deal.  ^ 
In  the  first  place  it  is  said  that,  unless  the  construction  be  adopted, 
«'the  first  member  of  the  proviso  is  wholly  nugatory  and  inoperative. "(a) 
To  this  it  might  be  enough  to  answer,  that,  if  it  be  adopted,  the  same 
consequence  immediately  follows.  «« If  my  daughter  shall  have  living 
at  her  death  no  such  issue  male  as  shall  be  entitled,  &c.,"  she  can  have 
no  issue  male  of  her  body  living  at  her  death.  For,  if  but  one  only 
son  were  then  living,  nothing  would  disentitle  him  from  taking,  but  the 
possession  of  the  Davison  estates :  but,  as  Sir  John  Eden,  the  father, 
took  a  life  estate  in  these  under  the  Davison  will,  such  son,  though  not 
disqualified  by  being  the  Baronet,  yet  could  not  take  them  during  the 
father's  life,  and,  upon  the  death  of  his  father,  he  would  be  disqualified 
by  the  descent  of  the  baronetcy.  But  this  is  not  the  only  answer. 
As  the  words  now  stand,  coupled  with  the  provision  which  follows  for 
the  granddaughters,  the  substance  is  this :  <«  if  there  shall  be  a  total 
failure  of  issue  male  at  the  time  of  my  daughter's  death,  or  an  indefinite 
failure  of  such  issue  male  at  any  time,  living  any  granddaughter  who 
survived  my  daughter,  or  the  issue  of  such  daughter  predeceased,  then 
over.*'  These  are  surely  two  contingencies:  and,  although  the  happen- 
ing of  the  first  may  involve  the  second,  yet,  the  first  not  happening, 
the  second  may ;  and  then  the  remainder  to  the  daughters  would  take 

(a)  1  Exch.  790.t 
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effect.  If  the  testator  had  said :  « if  either  at  my  daughter's  death,  or 
at  some  later  period  named,  there  should  be  a  failure  of  issue  male, 
♦«^ftfi1  ^^®  estate  shall  go  over  to  my  *granddaughters,"  no  doubt  the 
^  language  would  have  been  redundant ;  but  it  would  be  a  redun- 
dancy so  ordinary  in  the  language  of  ordinary  men  that  it  would  not 
have  furnished  an  adequate  ground  for  a  transposition  of  words  such 
as  is  here  insisted  on. 

But  it  is  further  said  that,  as  the  power  of  appointment  given  to 
Lady  Eden  was  to  be  exercised  by  way  of  substitution  for  the  gift  to 
the  daughters  or  their  issue,  it  must  be  taken  to  have  reference  to  the 
happening  of  the  same  events,  there  being  no  daughter,  as  would  have 
entitled  the  daughters  to  take  if  there  had  been  any.  And,  as  it  is 
clear  that  the  power  of  appointment  could  only  arise  on  the  failure  of 
issue  male  and  female  both  living  Lady  Eden,  so  it  is  reasonably  to  be 
inferred  that,  whether  daughters  should  take  or  not,  must  be  determined 
before  her  death.  Much  stress  is  not  laid  on  this  argument  in  the 
judgment  of  the  Court  of  Exchequer :  and  it  is  to  be  considered  that 
this  was  a  power  clearly  capable  of  being  exercised  contingently  before 
the  event  arose  on  the  happening  of  which  only  the  exercise  could  take 
effect.  Up  to  the  last  hour  of  Lady  Eden's  life,  sons  or  daughters, 
living  till  then,  might  die ;  and  she  might  be  unable  to  exercise  the 
power  at  all,  although  the  event  had  arisen  on  which  it  was  given  to 
her,  unless  during  their  life  she  had  contingently  exercised  it.  It  is 
therefore  in  truth  no  more  than  a  cautious  provision  by  the  testator  to 
interpose  one  more  let  in  the  way  of  the  estates  coming  under  the  ulti- 
mate remainder  to  the  heir  at  law. 

The  result  of  our  examination  is,  therefore,  that  both  branches  of  the 
proviso  have  a  clear  meaning  as  they  stand  in  terms ;  that  it  is  unne- 
cessary, and  therefore  improper,  to  make  any  the  slightest  alteration  in 
*9ft7l  *^^^^^  language ;  but  that,  if  it  should  be  thought  that  a  verb 
-^  must  be  introduced  into  the  second  branch,  that  introduction 
must  be  confined  to  the  words  «  shall  have,"  and  that,  neither  as  part 
of  the  verb  nor  by  way  of  transposition,  ought  the  words  « living  at 
her  death"  to  be  so  introduced. 

We  conclude  that  the  event  has  happened  under  which  the  gift  over 
to  the  daughters  arises.  And  although  we  cannot  come  to  this  conclu- 
sion without  that  degree  of  doubt  as  to  its  correctness  which  the  con- 
trary opinion  of  the  Court  of  Exchequer  must  create  in  our  minds,  yet, 
entertaining  it  as  we  do  after  careful  investigation,  we  shall  certify  to 
that  effect  to  the  Master  of  the  Rolls. 

A  certificate  was  sent  accordingly.(a) 

(a)  Lord  LanodalKi  M.  R.,  decided  in  conformity  to  the  above  certificate,  on  March  6th,  1S50 : 
Wilson  o.  Eden,  12  Bear.  454.  But  the  House  of  Lords,  on  appeal,  December  14th,  1862,  re- 
rened  the  decree  of  Lord  Laxcidil*,  with  a  declaration  that  the  danghters  took  no  estate  under 
Johnson's  wiU :  Eden  e.  Wilson,  4  H.  Lords'  Gases  (not  yet  pnbUshed). 
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THE  QUEEN  v.  THE  INHABITANTS  OF  WIGAN.     Nov.  17. 

The  clerk  to  the  Qaardiana  of  W.  Union,  comprising,  among  other  placeci,  the  township  of 
Wigan,  wrote  to  the  Oaardians  of  L.  Union,  stating  that  he  was  directed  to  request  them  to 
relieve,  on  account  of  the  W.  Union,  certain  paupers  resident  in  the  Union  of  L.  and  charj^c- 
able  there.  The  clerk  added  a  schedule,  stating,  among  other  particulars,  that  the  paupers 
were  settled  in  Wigan.  The  L.  Union  thereupon  advanced  money  to  the  paupers,  and  the  sum 
was  repaid  to  them  by  the  clerk  of  W.  Union. 

Held,  on  appeal  ngainet  an  order  of  remoral  to  Wigan,  that  these  faet4  were  primi  facie  evidence 
of  an  acknowledgment  by  Wigan  that  the  paupers  were  settled  there,  without  proof  of  a  writ- 
ten order  by  the  W.  Guardians,  and  without  further  evidence  of  the  circumstances  under 
which  the  clerk  was  directed  to  write. 

On  appeal  against  an  order  of  justices  for  removing  Mary  Bamber 
and  her  children  from  the  township  of  Leyland  to  the  township  of 
Wigan,  both  in  the  county  of  Lancaster,  the  Sessions  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  upon  a  special  case. 

*The  case  incorporated  the  examinations,  order  of  removal,  r^ooo 
and  notice  and  statement  of  grounds  of  appeal.  ^ 

The  examination  of  the  pauper,  Mary  Bamber,  was  as  follows :  <<  I 
ftm  about  34  years  of  age.  I  have  never  been  married.  I  am  the  illegiti- 
mate child  of  Jane  Bamber.  I  was  born  in  Wigan,  as  I  have  always 
been  told  and  believe,  where  my  mother *s  settlement  was.  I  was  living  in 
Leyland  in  this  county  in  or  about  the  month  of  January,  in  the  year 
1846.  I  have  two  illegitimate  children"  (stating  names  and  ages). 
"In  or  about  the  month  of  January,  in  the  year  1846,  having  become 
chargeable  to  Leyland,  in  the  county  of  Lancaster,  I  was  sent  to  the 
township  of  Wigan,  in  the  county  of  Lancaster,  to  which  township  1 
belonged,  to  apply  for  relief  there.  I  went  to  Wigan  aforesaid  with 
my  youngest  child,  and  saw  Mr.  Robert  Halliwell,  the  relieving  officer 
of  Wigan  aforesaid.  I  told  him  I  belonged  to  Wigan,  and  applied  to 
be  taken  into  the  workhouse.  He  knew  me,,  as  I  had  received  relief 
from  the  said  township  of  Wigan  before ;  and  he  sent  me  and  my  said 
youngest  child  into  the  Wigan  workhouse,  where  I  remained  23  weeks. 
I  am  now  receiving  relief  from  the  said  township  of  Leyland ;  which 
relief  is  made  necessary,''  &c.     (The  rest  is  not  material.) 

The  examination  of  Thomas  Jones,  attorney  at  law,  partner  of  Mr. 
Stanton,  Clerk  to  the  Board  of  Guardians  of  the  Chorley  Union,  in 
the  county  of  Lancaster,  stated  the  receipt,  at  Messrs.  Jones  and 
Stanton's  office,  of  a  letter  signed  «  Thomas  Bullock,  for  Clerk  to  the 
Wigan  Union ;"  and  added  "  Many  letters  on  the  business  of  the  Wigan 
Union,  signed  'Thomas  Bullock,  for  the  Clerk  to  the  Wigan  Union,' 
and  appearing  to  be  in  the  same  handwriting  as  the  signature  to  the 
*8aid  letter  marked  B,  have  been  received  by  the  Clerk  to  the  r^ooq 
Board  of  Guardians  of  the  Chorley  Union,  in  reply  to  letters  '* 
addressed  to  the  Clerk  to  the  Wigan  Union ;  and  I  believe  the  said 
letter,  marked  B,  to  be  signed  by  Thomas  Bullock,  Clerk  to  Mr.  Wil- 
HamAckerly,  who  is  Clerk  to  the  Guardians  of  the  Wigan  Union." 

YOL.  XIV.— 26  B 
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The  deponent  further  stated  that  he  received  19a.  6d.,  the  amount 
authorized  to  be  paid  to  Marj  Bamber  by  the  said  letter,  about  the  7th 
of  November,  1847,  from  the  Clerk  to  the  Guardians  of  the  Wigan 
Union,  on  account  of  the  said  township  of  Lejland. 

The  letter  marked  B  was  as  follows : 

«•  To  the  Guardians  of  the  Poor  of  the  Chorley  Union. 

"  Wigan,  5th  day  of  March,  1847. 

"  Gentlemen,  I  am  directed  to  request  that  you  will,  through  your 
relieving  officer,  relieve,  on  account  of  this  Union,  the  undermentioned 
pauper,  residing  at  Leyland  in  your  Union,  with  the  relief  and  for  the 
period  stated  below.     I  am,"  &c. 

"  Thomas  Bullock ;  for  Clerk  to  Wigan  Union." 


Pauper's  Family. 

Age. 

Occapation. 

Where 
settled. 

Relief  to  be  giren. 

For  what 
Period. 

Mary  Bamber     ) 
and  child.         | 

S4. 

Weaver. 

Wigao. 

1#.  M,  weekly. 

3  months. 

The  examination  of  Thomas  Gaskell  was  as  follows.  « I  am  one  of  the 
relieving  officers  of  the  Chorley  Union  in  the  county  of  Lancaster,  for 
that  district  in  which  the  said  township  of  Leyland  is  situate.  I  re- 
ceived the  said  letter,  marked  B,  from  the  Clerk  to  the  Chorley  Board 
♦oQm  ^^  Guardians,  and  I  paid  the  sum  of  *19«.  6d.,  as  such  reliev- 
-'  ing  officer,  to  the  said  Mary  Bamber,  now  present,  whilst  she 
was  residing  in  Leyland  aforesaid,  in  obedience  to  the  said  order  or  let- 
ter, marked  B,  on  account  of  the  said  township  of  Wigan."  The  exa- 
mination went  on  to  verify  a  certificate  of  chargeability  to  Leyland, 
granted  by  the  Guardians  of  the  Chorley  Union  under  their  common 
seal. 

The  ground  of  appeal  was  :  <<  That  the  examinations  upon  which  the 
said  order  is  founded  are,  and  each  and  every  of  them  is,  informal,  defect- 
ive, and  bad  on  the  face  thereof,  and  insufficient  in  law  to  justify  the 
making  of  the  said  order.*' 

The  case  stated  that  the  appeal  came  on  for  hearing  at  the  Preston 
Quarter  Sessions,  on  5th  April,  1848,  when  on  the  part  of  the  appel- 
hants  it  was  objected  that  the  examinations  were  bad  and  insufficient  in 
law :  (( First,  because  they  contain  no  legal  evidence  of  a  settlement  of 
the  paupers  in  the  appellant  township :  and  secondly,  because  they 
contain  no  direct  or  legal  evidence  showing  that  the  appellants  had 
acknowledged  a  liability  by  granting  relief  to  the  pauper,  as  pretended 
in  the  examinations."  The  Sessions  overruled  the  objections,  held  the 
examinations  sufficient,  and  confirmed  the  order,  subject  to  the  opinion 
of  this  Court  on  the  sufficiency  of  the  examinations.  If  this  Court 
should  be  of  opinion  that  the  examinations  were  sufficient,  the  orders 
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of  justices  and  of  sessions  were  to  be  confirmed ;  otherwise  to  be  set 
aside. 

P(uklei/y  in  support  of  the  order  of  Sessions. — It  mast  be  admitted 
that  the  pauper*s  examination  furnishes  no  legal  evidence  as  to  birth. 
As  to  acknowledgment,  the  relief  in  1846  is  some  evidence  against 
Wigan.  Relief  to  *a  pauper,  being  in  the  parish,  is  inconclusive ;  p^oot 
but,  under  the  circumstances  here  stated,  it  may,  in  the  nature  ^ 
of  an  admission,  have  some  effect ;  Regina  v.  Sow,  4  Q.  B.  98  (E.  C.  L. 
R.  vol.  45).  The  main  question,  however,  is,  whether  the  Clerk  to  the 
Board  of  Guardians  of  a  Union  is  competent  to  admit  a  settlement  in  a 
parish  within  such  Union,  the  question  being  between  that  and  another 
Union.  The  admission  here  is  by  a  kind  of  communication  which  paro- 
chial bodies  are  in  the  habit  of  making  to  each  other,  and  which  is  of 
daily  mutual  convenience,  and  not  of  such  a  nature  as  to  require  the 
common  seal.  The  act  of  the  Clerk  in  making  it  may  fairly  be  deemed 
the  act  of  the  Guardians.  The  term  «  Clerk'*  in  itself  imports  that  he 
is  an  officer  employed  to  keep  their  minutes  and  to  write  such  docu- 
ments as  do  not  require  the  common  seal.  This  is  shown  by  the 
explanations  of  the  word  «  Clerk"  in  Cowel's  Interpreter  and  Tomlins's 
Law  Dictionary,  and  <<  Clerici*'  in  Ducange,  where  it  is  said  (vol.  2,  p. 
394,  ed.  Paris,  1842)  that  «  Clerici'*  are  <<  Scribe,  actuarii,  et  amanuen- 
ses judicum,  vel  officialium  regiorum,  aut  qui  sumptus  quotidianos  ad 
officia  ac  munera  spectantes,  in  acta  referunt,  aliaque  obeunt  munia,  quad 
sine  qualicunque  doctrinft  praestari  nequeun^t.'*  [Erlb,  J. — Does  any 
statute  define  the  duties  of  the  Clerk  to  Guardians  ?]  Pashley  referred 
to  Btat.  4  &  5  W.  4,  c.  76,  s.  46,  but  admitted  that  no  specification  of 
the  Clerk's  duties  appeared  to  have  been  made  by  the  Commissioners 
under  that  clause :  also  to  stat.  5  &  6  Vict.  c.  57,  s.  17,  and  stat.  7  & 
8  Vict.  c.  101,  ss.  5,  12,  16,  68,  69. 

As  to  the  authorities :  it  was  indeed  held  in  Regina  *v.  Brad-  p^^Qoo 
ford,  8  Q.  B.  571  (E.  C.  L.  R.  vol.  55),(a)  that  a  statement,  by  the  ^ 
relieving  officer  of  a  Union,  that  he  had  relieved  paupers  on  account  of 
a  particular  township  in  it,  did  not  prove  chargeability  to  that  township. 
It  was  assumed,  on  the  statement  of  the  officer,  that  he  could  not  know, 
unless  from  some  written  document,  whether  the  relief  was  on  behalf 
of  one  township  of  the  Union  or  another.  But  it  is  not  clear  that  he 
might  not  have  known  by  a  verbal  order.  And  in  Regina  v.  Hartpury, 
8  Q.  B.  566  (E.  C.  L.  R.  vol.  55),  decided  a  year  later,  the  Court  adopt- 
ed a  less  rigid  construction  of  facts.  Regina  t^.  Little  Mar  low,  10  Q. 
B.  223  (E.  C.  L.  R.  vol.  59),  decided  nothing  in  favour  of  the  appet 
lants.  That  was  a  case  simply  of  relief  given  by  the  relieving  officer 
of  a  Union ;  there  was  no  evidence  that  the  relief  was  in  fact  given  on 
behalf  of  the  parish,  or  that  the  parish  were  cognisant  of  it.  But  in 
Regina  v.  Crondall,  10  Q.  B.  812  (E.  C.  L.  R.  vol.  59),  the  Court  drew 

(a)  Note  (A)  to  Regina  r.  Hartpury. 
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i  distinction  between  the  act  of  the  Guardians  and  the  mere  act  of  an 
officer,  sajing :  (<  Where  an  application  for  such  relief  has  been  made  to 
the  relieving  officer  of  a  Union,  whose  duty  it  is  to  examine  into  the 
merits  of  the  case,  and  to  report  thereon  to  the  Board  of  Guardians, 
and  when  he  has  brought  the  application  before  that  board,  whose  duty 
it  is  to  inquire  into  the  settlement,  and  to  order  such  relief  only  in  case 
of  being  satisfied  that  the  settlement  is  in  one  of  the  parishes  of  the 
Union,  and  relief  has  been  ordered  by  that  board  on  account  of  one  of 
the  parishes,  and  given  by  the  relieving  officer  according  to  such  order, 
all  the  steps  now  required  by  the  law  have  been  taken,  and  such  relief 
is  legally  given."     And  the  Court  thought  that  the  authority  of  the 


* 
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parish  *might  be  inferred  from  the  act  of  the  Guardians,  as  the 


parish  would  have  a  representative  at  the  Board,  and  the  Board 
was  at  all  events  bound  to  take  care  of  the  interests  of  the  parish. 
Any  authorized  act  of  relief,  to  a  pauper  not  in  the  parish,  would  be 
some  evidence  of  settlement ;  Rex  v.  Edwinstowe,  8  B.  fc  G.  671  (£. 
G.  L.  R.  vol.  15).  . 

Whighamj  contr^. — The  allegation  of  birth-settlement  is  futile.  The 
other  statements  in  the  examinations  are  only  corroborative  of  that, 
and  all  depend,  for  their  efficacy,  on  the  letter  of  March  5th*  The 
clerk  there  merely  says,  "  I  am  directed  to  request  that  you  will" 
*'  relieve,  on  account  of  this  union."  It  does  not  appear  who  gives  the 
direction.  If  the  Guardians  gave  it,  that  would  appear  by  the  books, 
properly  signed  and  counter-signed,  and  show  ing  the  particulars.  That 
evidence  was  given  in  Regina  v.  Grondall,  10  Q.  B.  812  (E.  C.  L.  R.  vol. 
59).(a)  The  present  case,  therefore,  is  not  brought  within  that  decision, 
even  assuming  the  letter  to  be  authorized  by  the  Board ;  and,  in  princi- 
ple, it  is  the  same  as  Regina  v.  Little  Marlow,  10  Q.  B.  223  (E.  G.  L. 
R.  vol.  59),  and  Regina  v.  Bradford,  8  Q.  B.  671,  note  (A),  (E.  G.  L.  R. 
vol.  55).  In  the  first  of  these  two  cases,  Lord  Demman,  G.  J.,  said : 
«  We  cannot,  therefore,  take  notice  of  any  charge  on  the  one  parish, 
or  the  other,  which  the  relieving  officer  might  have  made  in  his  books  ; 
for  they  were  not  produced;  nor  is  there  any  statement,  if  they  had 
been,  of  their  ever  having  been  shown  to  or  brought  within  the  cogni- 
sance of  the  overseers  of  Wooburn  parish.**(6)     [Wightman,  J. — Sup- 

(a)  See  also  Regina  v.  PoU  Shrigley,  12  Q.  B.  143  (E.  C.  L.  R.  toI.  64). 

(b)  WMffham  also  rcffeited  to  Regina  v.  Sbitlington,  Q.  B.  Mich.  T.  (November  19tla)  1846, 
where,  to  prove  chargeability,  the  relieving  officer  of  the  parish  of  Whitley  Upper  in  the  Had- 
dersfleld  Union  (the  complaining  parish)  stated  at  the  sessions  that  he  had,  as  such  officer,  given 
tg.  a  week  to  the  pauper  **hj  order  of  the  Board  of  Gnardians;"  "that  such  order  was  ia 
writing ;"  and  that  such  orders  were  entered  in  a  book  called  the  Order  book.  Neither  the  book 
nor  any  written  evidence  of  the  order  was  produced,  nor  was  there  any  further  proof  of  its  torma. 
It  was  objectod  that,  the  order  being  proved  to  be  in  writing,  it  ought  to  be  prodnced ;  and  that, 
without  the  prodnction,  it  did  not  even  appear  that  the  Gaardians  had  ordered  the  relief  to  be 
given  out  of  the  funds  of  Whitley  Upper.  The  Sessions  received  the  evidence,  subject  to  the 
opinion  of  this  Court  on  a  case,  and  confirmed  the  order  of  removal.  The  Court  (Lord  Dkkmak, 
C.  J.,  WrLLiAXa  and  WiaHTVAN,  Js.)  stopped  the  argument  (after  having  heard  H.  Hall  and 
Pickering  in  support  of  the  order  of  sessions,  and  PaBhleyt  with  whom  was  OvereHtl,  contrA) : 
Lord  Dsim AN,  C.  J.,  merely  observing  that,  withont  the  book,  the  Court  had  nothing  to  refer  to 
Wfiigknm  cited  the  case  from  1  New  Mdgistmtct'  Cases  422. 
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po«e  *it  had  appeared  that  this  letter  was  written  with  the  express  r^^oq^ 
authority  of  the  Guardians.]  It  would  still  not  be  sufficient,  *- 
without  some  proof  of  the  steps  of  inquiry  pointed  out  in  the  judgment 
of  the  Court  in  Begina  v.  Crondall.  The  only  specific  acknowledgment 
in  the  letter  is  by  the  words  "Where  settled.  Wigan:"  but  those  do 
not  show  that  <<  Wigan"  is  the  same  with  the  township  of  Wigan,  to 
which  the  present  removal  is  made  ;  nor  does  it  appear  that  the  Clerk 
had  any  knowledge  on  the  subject. 

Coleridge,  J. — I  am  of  opinion  that  the  rule  for  quashing  this  order 
must  be  discharged.  The  whole  question  is  of  agency.  It  cannot  be 
denied  that,  if  the  Guardians  of  a  Union,  proceeding  in  a  regular  course, 
order  relief  to  be  given  to  a  pauper  on  behalf  of  a  particular  parish  in 
the  Union,  and  it  is  given,  those  facts  together  are  evidence  against  the 
parish.  But  it  is  urged  here :  First,  that  there  is  no  evidence  of  the 
^justices  having  given  such  an  order :  and.  Secondly,  that  the  r^^nqc 
steps  are  not  shown  to  have  been  regular.  Now  the  letter  from  ^ 
the  Clerk  to  the  Guardians  of  the  Wigan  Union  asks  relief  for  a  pauper, 
not  resident  in  their  Union,  from  the  Guardians  of  the  Chorley  Union  : 
and  there  is  appended  to  that  letter  a  schedule  with  the  words  <<  Where 
settled.  Wigan."  It  is  argued  that  this  is  an  expression  to  which  we 
cannot  attach  much  importance ;  but,  if  it  is  once  established  that  the 
letter  is  an  admission,  it  must  be  taken  most  strongly  against  the  party 
making  it.  And  the  letter  desires  relief  on  account  of  the  WMgan 
Union,  and  fixes  on  a  parish  within  it :  the  Chorley  Union  does  in  fact 
pay  the  money ;  and  the  W^igan  Union  repays  it.  But  it  is  contended 
that,  admitting  the  Clerk  to  be  the  agent  of  the  Wigan  Guardians, 
there  is  no  proof  that,  in  the  present  instance,  his  act  was  theirs, 
bebaose  their  books  are  not  produced  to  show  an  order  duly  counter- 
signed. Supposing,  however,  that  the  proceeding  was  not  taken  regu- 
larly, but  that  the  Guardians,;  at  a  meeting,  gave  the  direction,  and  the 
Chairman  neglected  to  sign  and  have  it  countersigned,  it  would  be 
strong  to  say  that  the  letter  written  under  such  an  order  was  no  evi- 
dence in  this  case.  And,  if  the  order  was  given,  we  must,  on  principle, 
assume  that  a  guardian  representing  the  township  of  Wigan  was  there, 
because  it  was  his  duty.  Therefore  the  regularity  of  The  proceeding  is 
shown  sufficiently,  if  the  Clerk  was  agent  to  the  Guardians.  It  has 
been  observed  that  we  have  no  order  of  Commissioners  before  us,  under 
Stat.  4  &  5  W.  4,  c.  76,  s.  46.  But  the  statutes  which  have  been 
referred  to  justify  us  in  treating  the  Clerk  as  a  recognised  officer  of  a 
Union.  And  certain  duties  *attach  to  officers  of  a  certain  name  r^gofi 
ex  vi  termini.  One  of  the  duties  of  a  clerk  to  Guardians,  which  *- 
we  may  thus  infer,  is  the  making  communications  to  other  Boards.  He 
would  naturally  be  the  channel  for  these,  and  for  making  arrangements 
as  to  the  sending  of  small  sums  of  money.  And  in  this  case  I  think 
the  nature  and  subject  of  the  communication  are  alone  sufficient  to  raise 
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the  inference  of  agency.  We  have,  therefore,  the  Guardians  of  a  Union, 
of  which  Wigan  is  one  member,  sending  relief  to  a  pauper  as  belonging 
to  Wigan,  while  resident  in  the  Chorley  Union. 

WiOHTMAN,  J. — It  could  not  be  contended,  since  the  case  of  Rcgina 
V.  Grondall,  that  this  letter,  if  it  had  proceeded  directly  from  the 
Board  of  Guardians,  would  not  have  been  sufficient.  Then  the  ques- 
tion is,  whether  enough  was  shown  here  to  raise  the  presumption  that 
the  letter  had  their  authority.  It  was  written,  in  fact,  by  a  person 
named  Bullock,  but  must  be  treated  as  written  by  the  Clerk  himself; 
the  only  question  is,  whether  he  was  authorised.  I  think  he  was  so 
authorized,  as  an  officer  recognised  by  the  statutes,  and  appointed  with 
certain  duties,  among  which  is  that  of  carrying  on  the  correspondence 
of  the  Guardians  with  the  persons  who  are  presumptively  parties  to 
a  transaction  of  this  kind.  The  letter,  therefore,  was  prim&  facie 
evidence. 

Erle,  J. — The  question  is,  not  whether  a  distinct  settlement  was 
shown,  but  whether  there  was  proof  of  an  admission.  The  Guardians 
*0Q71  ^^^  ^^^  authorized  ^agents  of  all  the  parishes  and  townships  to 
^  decide  whether  relief  shall  be  given  or  not.  If  they  decide  that 
it  shall,  and  it  is  given  accordingly,  Regina  v.  Grondall  shows  that  this 
is  evidence  against  a  township  on  behalf  of  which  the  relief  is  pro- 
fessedly given.  Here  is  not  only  an  admission  of  that  kind,  but  an 
actual  repayment  by  the  Union  to  those  who  have  advanced  the  money. 
It  must  be  presumed,  primfi  facie,  that  the  Clerk  was  their  agent  in 
writing  the  letter,  though  it  was  not  written  by  his  hand,  but  by  that 
of  a  person  habitually  employed  by  him  for  the  purpose.  There  was, 
therefore,  some  evidence  of  an  admission  by  the  township  of  Wigan. 

Order  of  Sessions  confirmed. 


^QQo-i       *[It  has  been  thought  convenient  that  the  six  following  cases, 
-'  all  relating  to  orders  respecting  lunatics,   should   be   placed 
together.]  • 

The  QUEEN  v.  The  CHURCHWARDENS  and  Overseers  of  the 
Poor  of  HATFIELD  PEVEREL.     [July  6.] 

Wben  a  pauper  Innatio  bas  been  removed  to  an  asylnm  hy  an  order  under  stat  8  A  9  Vict  e.  100, 
8.  48,  juBtioes  may  adjodioate  upon  the  setUementy  under  stat  8  4(  0  Vict  e.  130,  ■.  68,  and  an 
order  may  be  made  upon  the  parish  of  the  settlement,  under  itat.  8  A  0  Vict,  c  126,  s.  62,  for 
payment  of  expenses. 

Buoh  order  of  removal  cannot  be  brought  up  by  certiorari. 

If  it  be  so  brought  up,  the  objection  to  the  certiorari  may  be  taken  on  the  return. 

It  is  no  valid  objection,  that  Uie  order  Ibr  payment  of  expenses  sets  forth  the  order  of  removaU 
and  the  adjndicntion  of  the  settlement,  by  way  of  reeital,  without  finding  that  the  ttatemcuca 
in  such  order  and  adjudication  are  true. 
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The  order  maj  be  for  pay  men  t  of  a  eum  specified  as  reasonable  at  the  time  of  the  order,  "or 

such  other  weekly  sam  as  the  proprietor  of  the  said  bouse  shall  hereafter,  and  from  time  to 

tirae»  reasonably  charge/' 
The  order  for  payment  being  brought  ap  by  certiorari,  it  is  no  valid  objection,  that  the  order  of 

remoral  appears  by  affidavit  to  have  been  given  by  a  clergyman  who  was  not  the  officiating 

clergyman  of  the  parish  from  which  the  removal  was  made. 
Kor  that  it  does  not  appear  by  the  order  of  adjudication  that,  before  adjudioation,  any  notice 

was  given  to  the  parish  in  which  it  \»  adjudged  that  the  pauper  ia  settled. 
Nor  that  the  order  for  payment  recites  an  adjudication  that  the  parish  *'  was  the  place  of  the  last 

}€gaX  settlement''  of  the  lunatic,  without  further  stating  the  time  of  the  settlement 
Nor  that  such  order  does  not  state  the  pauper  to  have  been  chargeable  to  the  parish  from  which 

he  was  removed. 
Nor  that  the  removal  is  to  a  private  licensed  asylum,  but  It  does  not  appear  that  there  is  no 

eoon^  asylum  or  that  such  asj'lum  is  full. 

Pashley,  in  Hilary  term  1848,  obtained  a  rule  calling  upon  the  pro- 
secutors to  show  cause  why  the  after-mentioned  orders  of  December 
Ist,  1846,  and  May  10th,  1847,  brought  into  this  Court  by  certiorari,^ 
should  not  be  quashed  for  the  insufficiency  thereof;  on  notice  to  the 
Rev.  William  Buswell  and  Jeremiah  Suckling,  and  to  Samuel  James 
Skinner  and  Edmund  Round,  Esquires,  the  persons  (respectively)  by 
whom  the  orders  were  signed,  and  to  the  churchwardens  and  overseers 
of  the  parish  of  Little  Baddow  in  Essex. 

The  first-mentioned  order  was  as  follows. 

"  8  &  9  Victoria,  c.  100.  By  the  officiating  clergyman  and 

Schedule  (D)  sect.  48.  relieving  officer  or  overseer. 

We,  the  undersigned,  having  called  to  our  assistance  Mr.  John  Thomas  Qilson,  a 
surgeon,  not  being  the  medical  officer  of  the  parish  or  union  *to  which  the  r^eOQQ 
said"  (sic)  "  Sarah  Sampson  belongs,  and  having  personally  examined  Sarah  1- 
Sampson,  a  pauper,  and  being  satisfied  the  said  S.  S.  is  a  lunatic,  and  a  proper  person 
to  be  confined,  hereby  direct  you  to  receive  the  said  S.  S.  as  a  patient  into  your  house. 
Subjoined  is  a  statement  respecting  the  said  S.  S. 

W.  Buswell,  Chaplain  to  the  Chelmsford 
Union  House,  officiating  clergyman  of 
the  parish. 
Jerkmiah  Suckling,  Overseer  of  Little 
Baddow." 

Then  followed  a  statement  under  the  heads  given  in  the  above- 
mentioned  schedule,  specifying  that  S.  S.  was  of  the  age  of  31  years, 
single,  a  servant,  had  been  insane  12  days,  &c.     The  order  concluded : 

"  I  certify  that,  to  the  best  of  my  knowledge,  the  above  particulars  are  correctly 
stated.  "  Jeremiah  Suckling.    Dated  the  1st 

day  of  December,  1846." 
"  To  Mr.  Edward  Byas,  proprietor 

of  Grove  Hall,  Bow,  Middlesex." 

A  medical  certificate  was  added,  certifying,  in  the  form  given  by  the 
scliedule,  that  Sarah  Sampson  was  a  lunatic  and  a  proper  person  to  be 
confined. 

The  first  order  of  May  10th,  1847,  was  as  follows. 

**  Essex  (to  wit).    Whereas  heretofore,  to  wit,  on  the  1st  day  of  December,  1846, 
by  a  certain  order  of  the  Revd./'  &c.,  "an  officiating  clergyman/'  &c.,  "and  Jeremiah 
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Suckling,  overseer,"  &c.,  "  bearing  date,"  &c.,  "  directed  to  Mr.  E.  Byas,  the  propri- 
etor of  a  house  duly  licensed  for  the  reception  of  lunatics,  called,"  &c.,  '*  reciting," 
&c.,  **  they  therefore  thereby  directed,"  Ac.  (stating  the  order  above  set  forth) :  **  and 
whereas  a  statement  respecting  the  said  Sarah  Sampson  was  duly  made  and  certified 
by  the  said  Jeremiah  Suckling,  such  overseer  as  aforesaid.  And  whereas  a  medical 
certificate  respecting  the  said  S.  S.  was  duly  made  by  the  said  J.  T.  Gilson,  such 
surgeon  as  aforesaid.  And  whereas,  in  pursuance  of  the  said  order,  the  said  S.  S. 
wiis  therefore  afterwards,  on  the  2d  day  of  December  in  the  year  aforesaid,  conveyed 
to  the  said  house  of  the  said  £.  Byas,  who  then  accepted  and  received  the  said  S.  S. 
into  his  said  house.  And  whereas  the  said  S.  S.  hath  ever  since  been,  and  still  is, 
^oA/-,-]  kept  and  confined  as  a  lunatic  in  the  said  house.  And  whereas  *we,  Samud 
-1  James  Skinner  and  Edmund  Round,  Esquires,  whose  names  are  hereunto 
subscribed  and  seals  affixed,  being  two  of  Her  Majesty's  justices  of  the  peace  in  and 
for  the  county  of  Essex,  wherein  the  said  parish  of  Little  Baddow,  from  which  the 
said  S.  S.  was  sent  to  the  said  house,  is  situate,  having  now,  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and  on  the  complaint  and  application  of  the 
churchwardens  and  overseers  of  the  said  parish  of  Little  Baddow,  inquired  into  the 
last  legal  settlement  of  the  said  S.  S.,  and  it  now  being  satisfactorily  proved  before 
us,  as  well  by  the  oaths  of  William  Sampson,  Charles  Worraker,  Caroline  Hone, 
Jeremiah  Suckling,  and  Edward  Byas  as  otherwise,  that  the  parish  of  Hatfield 
Peverel,  in  the  said  county  of  Essex,  is  the  place  of  the  last  legal  settlement  of  the 
said  S.  S. :  Wc,  the  said  S.  J.  Skinner  and  E.  Round,  such  justices  as  aforesaid,  do 
hereby  adjudge  that  the  said  parish  of  Hatfield  Peverel  is  the  place  of  the  last  legal 
settlement  of  the  said  S.  S.  Given  under  our  hands  and  seals,  at  Chelmsford,  in  the 
said  county  of  Essex,  the  10th  day  of  May,  1847. 

*'  Sait.  J.  Skinner,  (l.  s.) 
"Edmund  Round,  (l.  s.)." 

The  second  order  of  May  10th,  1847,  was  as  follows. 

"Essex  (to  wit).  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Hatfield  Peverel,"  "  in  Essex,  and  to  the  treasurer  of  the  guardians  of  the  poor 
of  the  Witham  Union,  in  the  said  county  of  Essex. 

*'  Whereas  heretofore,  to  wit,  on  the  1st  day  of  December,  a.  d.  1846,  by  a  certain 
order  of  the  Revd.,"  &c.  (reciting  the  order  of  December  1st,  the  statement  certified 
by  Suckling,  the  medical  certificate,  and  the  subsequent  proceedings,  as  was  done  in 
the  previous  order  of  May  10th,  down  to  the  words  "  confined  as  a  lunatic  in  the 
said  house") :  "  And  whereas  by  a  certain  other  order  of  us,  S.  J.  Skinner  and  E. 
Round,  Esquires,  whose  names  are  thereunto  subscribed  and  seals  affixed,  being 
two,"  &c.,  "  in  and  for,"  Ac.,  "  wherein,"  &c.  (as  in  the  last  preceding  order),  **  beal^ 
ing  even  date  with  this  order,  but  made  and  signed  previously  to  the  making  and 
signing  hereof,  after  reciting  the  first-mentioned  order,  and  reciting  that  we,  the  said 
S.  J.  Skinner  and  E.  Round,  had,  in  pursuance  of  the  statute  in  such  case,"  &c., 
"  and  on  the  complaint,"  &c.,  "  inquired  into  the  last  legal  settlement  of  the  said  S. 
S.,  and  it  having  been  satisfactorily  proved  before  us,  as  well  by  the  oaths  of  William 
Sampson,"  «fcc.,  "  as  otherwise,  that  the  parish  of  Hatfield  Peverel  in  the  siad  county 
of  Essex  was  the  place  of  the  last  legal  settlement  of  the  said  S.  S.,  we  the  said  S. 
J.  Skinner  and  E.  Round,  such  justices  as  aforesaid,  did  thereby  adjudge  that  the 
said  parish  of  Hatfield  Peverel  was  the  place  of  the  last  legal  settlement  of  the  said 
S.  Sampson :  And  whereas  the  said  parish  of  Hatfield  Peverel  is  one  of  the  parishes 
rt/v-i-i  included  and  comprised  in  the  Witham  *Union  as  aforesaid:  And  whereas 
J  the  said  parish  of  Hatfield  Peverel  is  a  parish  different  from  the  parish  from 
which  the  said  Sarah  Sampson  was  sent  to  such  house  as  aforesaid :  And  whereas 
complaint  has  been  made  unto  us,"  the  said  S.  J.  Skinner  and  E.  Round,  whose 
i>ames,"  &c.,  "  being  two,"  &c.,  "  w^herein,"  &c.  (as  above),  **  by  the  churchwardens 
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and  overaeera  of  the  said  parieh  of  Little  Baddow,  that  she  the  said  S.  Sampson  has 
become  and  now  is  actually  chargeable  to  the  said  parish  of  Little  Baddow,  and  that  sho 
is  DOW  receiving  relief  therefrom,  and  that  they  on  behalf  of  the  said  parish  have  in- 
curred great  expense  in  and  about  the  examination  of  the  said  S.  S.,  and  in  and  about 
her  conveyance  to  the  said  house,  and  that  they  have  paid  divers  sums  of  money -to 
the  proprietor  of  the  said  house  for  the  lodging,  maintenance,  clothing,  medicine, 
and  care  of  the  said  S.  S.,  where  she  hath  ever  since  been  kept  and  confined  at  the 
charge  and  expense  of  the  said  parish  of  Little  Baddow,  and  the  said  churchwardens 
and  overseers  of/'  &c.,  "  therefore  having  now  made  application  unto  us  the  said  jus- 
tices for  an  order  upon  the  treasurer  of  the  guardians  of  the  poor  of  the  said  Witham 
Union,  in  which  the  said  parish  of  Hatfield  Peverel  is  comprised  as  aforesaid,  for  pay- 
ment to  the  said  churchwardens  and  overseers  of,"  Ac,  "of  the  amount  of  the  said 
expenses,  and  of  the  moneys  so  paid  by  them  to  the  proprietor  of  the  said  house  as 
aforesaid ;  and  it  being  now  satisfactorily  proved  unto  us,  the  said  justices,  upon 
oath,  that  the  said  churchwardens  and  overseers  of,"  &c.,  "have  heretofore  and 
within  twelve  calendar  months  before  the  making  of  this  order  paid  the  following 
sums  in  respect  of  the  said  pauper  lunatic  S.  S.  (that  is  to  say) :  the  sum  of  41,  Os. 
Id.,  being  the  reasonable  expenses  incurred  by  the  said  parish  of  Little  Baddow  in 
and  about  the  examination  of  the  said  S.  S.,  and  the  conveying  of  her  to  the  said 
house,  and  also  the  further  sum  of  121.  lU.  lid.,  being  the  amount  of  the  several 
sums  which  by  the  said  churchwardens  and  overseers  of  the  said  parish  of  Little 
Baddow  have  been  hitherto  paid  to  the  proprietor  of  the  said  house  for  the  reasonable 
charges  of  the  lodging,  clothing,  medicine,  maintenance,  and  care  of  the  said  S.  S., 
during  her  confinement  in  the  said  house  :  We  do  therefore  order  you,  the  treasurer 
of  the  guardians  of  the  poor  of  the  Witham  Union  aforesaid,  to  pay  forthwith  unto 
the  said  churchwardens  and  overseers  of,"  &c.,  "  the  said  several  sums  of,"  &c„ 
"  making  in  the  whole,"  Ac.  "And  we  do  further  order  you,  the  treasurer  of,"  Ac.,  "to 
paj  also  weekly  and  every  week  unto  the  proprietor  of  the  said  house  the  sum  of 
11«.;  which  said  weekly  sum  of  11^.  appears  to  us,  the  said  justices,  to  be  a  reason- 
able charge  in  that  behalf;  or  such  other  weekly  sum  as  the  proprietor  of  the  said 
house  shall  hereafter,  and  from  time  to  time,  reasonably  charge  for  the  future  lodg- 
mg,  clothing,  medicine,  maintenance,  and  care  of  the  FaiJ  S.  S.,  during  such  time  as 
she  shall  be  confined  as  a  lunatic  in  the  said  house.  Given,"  Ac,  "at  Chelmsford," 
4c.,  "  this  10th  day  of  May,  a.  d.  1847.  "  Sam.  J.  Skinner,  (l.  s.) 

"Edmund  Round,  (l.  s.)" 

♦The  rule  to  quash  was  obtained  on  two  affidavits,  sworn  by  r^oAft 
<<  James  Corder  of  Witham  in  the  coanty  of  Essex,  gentleman."  ^ 
The  first  stated :  That  the  Rev.  W.  Baswell,  by  whom  the  order  of 
December  1st  was  signed,  <«is  not,  and  was  not  at  the  time  of  the 
making  and  signing  such  order,  either  rector,  vicar,  curate,  minister,  or 
officiating  clergyman  of  the  parish  of  Little  Baddow,"  from  which  the 
pauper  waa  sent  to  the  licensed  house  under  the  order ;  '<nor  did  the  said 
W.  Bttswell,  at  the  time  of  the  making  and  signing  of  such  order,  hold 
or  fill  any  clerical  office  or  appointment,  or  perform  any  clerical  duties 
or  functions  in  the  said  parish  of  Little  Baddow ;  but  that  the  said  W. 
B.  then  was  and  still  is  the  rector  of  the  parish  of  Widford  in*'  Essex, 
and  chaplain  to  the  workhouse  of  the  Chelmsford  Union ;  <«  and  that 
his  duties  as  chaplain  to  such  union  workhouse  then  were,  and  still  are, 
confined  to  the  interior  of  such  union  workhouse,  which  union  work- 
house then  was  and  still  is  wholly  situate  within  the  parish  of  Chelms- 
ford in  the  said  county."     That   the  said  Chelmsford   Union   then 

VOL.  XIV. — 26 


302  REGINA  i;.  HATFIELD  PEVEREL.    [T.  V.  1849.] 


comprised  and  still  doth  comprise  twenty-nine  parishes  in  the  said 
county,  of  which  Little  Baddow  is  one.  That  Jeremiah  Suckling,  by 
whom  the  said  order  was  signed,  as  overseer  of  Little  Baddow,  was  not, 
at  the  time  of  the  making  and  signing  of  such  order,  one  of  the  over- 
seers of  the  poor  of  Little  Baddow,  nor  an  inhabitant  of  the  said 
parish ;  but  that  George  Taylor  and  Henry  White  Joslyn  of  the  said 
parish,  farmers,  then  were  the  only  overseers  of  the  poor  of  that 
parish ;  and  that  the  said  J.  Suckling,  at  the  time  of  the  making  and 
signing,  &c.,  was,  and  still  is,  a  paid  assistant-overseer  for  certain 
parishes  in  the  said  county  of  Essex,  of  which  Little  Baddow  then 


* 
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'''was,  and  still  is,  one ;  and  that  he,  at  the  time  of  the  making 
and  signing,  &c.,  resided,  and  still  doth  reside,  in  the  parish  of 
Sandow  in  the  said  county.  And  further,  that  at  the  time  of  the 
making  of  such  order  there  was  not,  nor  is  there  now,  any  county  or 
principal  asylum  for  pauper  lunatics  in  the  said  county."  Corder's 
second  affidavit  stated.  That  the  order  of  adjudication  of  settlement 
dated  May  10th,  1847,  was  made  by  the  two  justices  therein  named 
without  the  knowledge  of  the  churchwardens  and  overseers  of  Hatfield 
Peverel,  or  either  of  them,  of  any  application  for  such  order  being 
intended:  and  that  neither  the  said  churchwardens  and  overseers  of 
Hatfield  Peverel,  nor  the  Treasurer  of  the  Witham  Union,  received 
any  notice  in  writing  or  otherwise  of  any  intention  to  apply  to  the 
said  justices  for  a  certain  other  order,  &c.  (the  second  order  of  May 
10th). 

Notice  was  given  that  the  following  points  would  be  relied  upon  in 
support  of  the  rule  to  quash.  1.  That  it  appears  by  the  affidavits  that 
the  Rev.  W.  Buswell  and  J.  Suckling  had  not  either  of  them  any  autho- 
rity to  make  the  order  of  Ist  December,  1846 :  and  that  order  fails  to 
show  of  what  parish  the  said  W.  Buswell  was  the  officiating  clergyman. 
2.  That  the  said  order  of  1st  December,  1846,  being  void  as  above,  the 
orders  of  10th  May,  1847,  are  also  void  on  that  account,  and  on  account 
of  Mr.  Buswell  and  Mr.  Suckling  not  having  had  authority,  &c.  3. 
That  the  first  order  of  10th  May,  1847,  was  made  without  notice  either 
to  any  overseer  of  Hatfield  Peverel,  or  to  the  guardians  or  treasurer 
of  the  Witham  Union,  and  is  therefore  void,  the  law  not  giving  any 
appeal  against  such  order.     4.  That  the  second  order  of  10th  May, 

^^041  ^^'^^'  ^^  ^^^'  iQ^™u<^h  ^  it  *fails  to  state  facts  which  show  the 
jurisdiction  of  the  justices,  and  also  inasmuch  as  it  fails  to  show 
at  what  time  the  settlement  of  the  pauper  lunatic  was  in  Hatfield 
Peverel.  5.  That  the  last-mentioned  order  is  bad  as  to  all  future  pay- 
ments, inasmuch  as  it  is  not  direct  and  positive,  but  gives  an  option  to 
the  proprietor  of  the  licensed  house  to  vary  the  charge  for  future  lodg- 
ings, &c.,  from  time  to  time,  so  long  as  the  said  Sarah  Sampson  may 
be  confined  as  a  lunatic  in  that  house.  6.  That  the  said  last-mentioned 
order,  instead  of  averring  facts,  sets  out  former  instruments  which 
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merely  recite  those  facts.  7.  That  the  said  last-mentioned  order  is 
made  on  the  churchwardens  and  overseers  of  the  parish  of  Hatfield 
Peverel,  although  that  parish  is  in  an  union.  8.  Th^t  the  said  orders 
of  10th  Ma  J,  1847,  severally  fail  to  show  whether  Sarah  Sampson  was 
ever  chargeable  to  or  resident  in  Little  Baddow,  and  whether  there  was 
any  asylum  for  the  county  of  Essex,  and  also  severally  omit  to  state 
the  various  facts  necessary  to  authorize  the  making  of  such  orders 
respectively. 

Mr.  Buswell  and  Mr.  Suckling  made  affidavit,  in  oppositfon  to  the 
rule,  that  no  notice  was  given  to  either  of  them  of  an  application  for  a 
certiorari  to  remove  the  order  of  December  1st,  184&.  Affidavit  was 
also  made  that,  on  that  day  there  was  not  in  Essex  any  county  asylum 
for  pauper  lunatics.     In  last  Easter  term,(a) 

Bovill  showed  cause. — It  is  a  novel  course  to  include  three  distinct 
orders  in  one  certiorari.  [Coleridge,  J. — Is  not  it  a  common  form  of 
certiorari  to  bring  up  <«all  *and  singular  the  indictments,*'  &c.,  r^q/xf- 
«« with  all  things  touching  the  same  ?'']  The  writ  has  been  ^ 
obtained  on  a  rule  absolute  in  the  first  instance,  without  notice.  And 
no  notice  of  the  present  application  has  been  given  to  Byas;  nor  does 
the  rule  call  on  him  to  an8wer.(6)  [Coleridge,  J. — It  would  be  hardly 
just  that  we  should  decide  behind  his  back  that  an  order  on  which  he 
has  been  acting  is  illegal.]  Then,  the  first  document  in  question  is  not 
such  an  order  as  can  be  brought  up  by  certiorari.  Stat.  8  &  9  Vict.  c. 
100,  under  which  it  is  made,  provides  for  the  removal  and  protection 
of  lunatics,  enacting,  in  sect.  48,  as  to  paupers,  that  none  ('shall  be 
received  into  or  detained  in  any  licensed  house,  or  any  hospital,  with- 
out an  order  and  statement  according  to  the  form,  and  stating  the  par- 
ticulars required  in  schedule  (D.)  annexed  to  this  act,  under  the  hands 
of  one  justice  or  an  officiating  clergyman,  with  the  relieving  officer,  or 
one  of  the  overseers  of  the  union  or  parish  from  which  such  pauper 
shall  be  sent;"  «' nor  without  a  medical  certificate  according  to  the  form 
in  the  said  schedule :"  <*  and  every  person  who  shall  receive  any  pauper 
into  any  such  house  or  hospital  as  aforesaid,  without  such  order  and 
medical  certificate  as  last  aforesaid,  shall  be  guilty  of  a  misdemeanor." 
The  document  is  called  an  order ;  but  it  is  only  a  compliance  with  cer- 
tain directory  provisions.  The  act  does  not  confer  power  to  remove 
or  detain  a  lunatic ;  that  might  be  done  at  common  law :  it  merely  im- 
poses a  penalty  on  the  keeper  of  a  licensed  house  if  he  receives  a  lunatic 
without  certain  preliminaries :  and  the  order,  with  the  annexed  rii,oc\(i 
♦certificate,  is  a  protection  to  the  housekeeper  against  the  penalty.  ^ 
The  order  itself  is  merely  a  direction,  or  rather  a  permission ;  and  no 
person,  except  Byas  and  the  lunatic,  has  any  concern  in  quashing  or 

(a)  April  25fch,  1849.    Beforo  Pattksoit,  Coleridok,  and  Erlk,  Js.    Colbridok,  J.,  left  the 
Coart  Dear  the  close  of  the  argument  aj^ainat  the- rule. 

{h)  Bociil  itated  that  he  was  not  in:itruoted  on  behalf  of  Byai. 
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upholding  it :  no  parish  is  interested.  In  Shuttleworth's  Case,  9  Q.  B. 
651  (E.  C.  L.  R.  vol.  68),  this  Court  evidently  was  of  opinion  that  the 
clauses  of  the  statute  respecting  lunatics  who  were  not  paupers  (sects. 
45,  46)  were  directory  as  to  the  statements  to  be  made  in  the  order. 
Byas  is  called  upon,  many  months  after  the  making  of  the  order  on 
him,  to  resist  a  motion  which  would  render  him  liable  to  punishment 
for  a  misdemeanor.  Though  there  is  no  statutory  limitation  of  time 
as  to  such  orders,  the  rule  ought  to  be  the  same  as  that  which  is  laid 
down  for  removing  orders  of  justices,  by  stat.  18  G.  2,  c.  18,  s.  5.  Then, 
if  the  first  order  is .  not  removable,  the  parties  supporting  the  orders 
are  entitled  to  judgment  as  to  that :  the  second  and  third  are  not  con- 
nected with  it.  [Patteson,  J. — They  are  by  recital.]  The  first  is  an 
order  under  stat.  8  &  9  Vict.  c.  100,  independent  of  the  subsequent 
ones,  which  are  under  stat.  8  &  9  Vict.  c.  126.  It  is  the  authority,  and 
the  only  one,  under  which  the  keeper  of  the  licensed  house  is  entitled 
to  charge  the  parish  for  maintenance.  The  orders  of  May  10th  do  not 
depend  upon  the  first ;  they  recite  a  previous  order  as  a  correct  one ; 

*^n7T  *"^  *^  ^^^'  ^^^  ^^  assumed  that  a  bad  order  is  intended.(a)  [Pat- 
■*  TESON,  J. — *I8  there  any  provision  making  it  obligatory  on  the 
keeper  of  the  house  to  receive  a  lunatic  under  such  an  order  and  certi- 
ficate ?]     None  in  this  statute. 

The  Court  then  called  upon  counsel  on  the  other  side  to  argue  the 
question  whether  or  not  the  first  order  was  removable  by  certiorari. 

Whitehurst  and  Pashley,  contrsL. — The  motion  should  have  been  to 
quash  the  certiorari  as  improvidently  issued :  that  is  the  constant  prac- 
tice ;  Regina  v.  Rotherham,  3  Q.  B.  776,  788  (E.  C.  L.  R.  vol.  43), 
Regina  v.  Fordham,  11  A.  &  E.  73,  79,  80  (E.  C.  L.  R.  vol.  39),  Regina 
V.  Cartworth,  5  Q.  B.  201  (E.  C.  L.  R.  vol.  48).  [Erlb,  J.— Suppose 
a  certiorari  had  issued  to  bring  up  a  bill  of  exchange,  and  a  motion  were 
made  to  quash  the  bill ;  would  not  the  course  be  to  discharge  the  rule  ! 
Coleridge,  J. — Is  not  it  good  cause  for  not  quashing  an  order,  that, 
if  we  did  so,  we  should  exceed  our  jurisdiction  ?  Erle,  J. — In  Rex  r. 
Lloyd,  Cald.  309,  where  this  Court  held  that  a  certain  order  of  quarter 
sessions  was  not  removable,  the  Court,  after  motion  to  quash  the  order, 
discharged  the  rule  and  quashed  the  certiorari  at  the  same  time. 
Coleridge,  J. — In  Regina  v.  Coles,  8  Q.  B.  75  (E.  C.  L.  R.  vol.  66), 
the  objection  to  the  certiorari  was  taken  in  showing  cause  against  a 
motion  to  quash  the  order :  and  it  was  contended,  but  not  with  success, 
that  the  objection  to  the  writ  came  too  late :  there,  however,  the  Court 
held  the  order  to  be  judicial.  Erle,  J. — The  Master  of  the  Crown 
Office  says  that  the  precise  point,  as  to  the  time  of  taking  the  objection, 
was  made,  and  the  suggestion  overruled.] 

(a)  Bovill  likewise  argued  that  the  objectiona  to  the  order  of  December  1st  were  grouiidlej^?  : 
and  that,  at  aU  events  it  was  conformable,  in  every  material  respect,  to  schedule  (D)  of  stat.  ^ 
A  9  Vict  c.  100.  Pattesok,  J.,  observed  that  the  words  of  that  form,  ''officiating  clerg^tman 
of  the  pariiib,"  Ic,  were  not  pursued.  But,  as  the  Court  held  the  document  not  remu>ablc,  iL« 
argument  is  not  further  reported. 
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♦The  first  document  is  either  framed  under  stat.  8  &  9  Vict.  rn,o(\Q 
c.  100,  and  invalid  under  that  statute ;  or  is  a  bad  order  under  ^ 
rtat.  8  &  9  Vict.  c.  126.  [Patteson,  J. — In  the  form,  schedule  (D.) 
to  the  first  statute,  the  expression  is  "we"  "hereby  request  you  to  re- 
ceive;" in  schedule  (E.)  No.  1,  to  stat.  8  &  9  Vict.  c.  126,  it  is  "we" 
"hereby  direct  you  to  receive."]  In  the  order  of  December  1st,  1846,  the 
word  is  "direct."  [Coleridge,  J. — If  there  is  a  disagreement  as  to  the 
weekly  sum,  is  the  keeper  compellable  to  receive  the  pauper  ?  And,  if 
Dot,  is  the  document  addressed  to  him  an  order  ?  Is  not  the  transaction  a 
contract  ?]  If  he  obeys  the  instrument,  he  makes  it  an  order.  [Cole- 
ridge, J. — Tou  must  contend  that  the  minister  and  overseer  are  a  court 
of  inferior  jurisdiction.]  They  are,  for  this  purpose,  at  lea«t  under 
stat.  8  &  9  Vict.  c.  126,  s.  48.  The  effect  of  the  clause  is  to  make 
those  who  act  under  it  public  ofiicers,  where  a  pauper  is  concerned. 
[Coleridge,  J. — It  is  clear,  from  the  language  used,  that  the  present 
proceeding  has  not  been  taken  under  that  clause,  but  under  stat.  8  &  d 
Vict.  c.  100,  8.  48.]  Stat.  8  &  9  Vict.  c.  126,  s.  48,  repeals  the  prior 
enactment,  or  engrafts  on  it  a  new  form  of  procedure.  Were  this  not 
so,  the  justice  or  clergyman,  and  overseer,  might  send  a  pauper  to  a 
licensed  house,  though  there  were  a  lunatic  asylum  in  the  county  or 
borough,  not  full.  [Patteson,  J. — The  affidavits  do  not  show  that  in- 
formation was  given  by  an  overseer  or  medical  officer  to  the  justice,  or 
that  the  justice  called  a  medical  officer  to  his  assistance,  conformably  to 
stat.  8  &  9  Vict.  c.  126,  s.  48.  In  the  prior  statute,  sect.  48  puts  the 
justice  or  clergyman  and  the  parish  officer  into  the  same  situation  in  which 
private  *friends  of  the  lunatic  are  under  sect.  45.  If  we  might  r^oAQ 
remove  orders  under  sect.  48  we  might  also  remove  orders  under  ^ 
sect.  45.]  The  order  of  December  1st  is  before  the  Court,  either  fls  a 
judicial  act  in  itself,  or  as  auxiliary  to  a  judicical  act :  and  the  former 
appears  to  be  the  more  correct  view.  The  words  "  being  satisfied"  are 
equivalent  to  an  adjudication;  Regina  v.  Lewis,  8  A.  &  E.  881  (E.  C. 
L  R.  vol.  35).(a)  The  power  to  receive  and  detain,  under  stat.  8  &  9  Vict. 
c.  100,  s.  48,  and  schedule  (D.)  is  based  upon  the  declaration  that  the 
clergyman  or  justice  is  so  satisfied.  That  is  a  strong  interference  with 
the  liberty  of  the  subject ;  and  the  foundation  of  it  must  be  something 
judicial.  «<  Wherever  a  power  is  given  to  examine,  hear,  and  punish,  it 
is  a  judicial  power;"  per  Holt,  C.  J.  in  Qroenwelt  v.  Burwell,  1  Salk. 
144,  200,  396,  where  it  was  held  that  a  certiorari  would  lie  to  bring  up 
a  condemnation  by  the  College  of  Physicians  for  mala  praxis.  In  Rex 
V,  Lediard,  Sayer's  Rep.  6  (which  may  be  cited),  the  act  done  was 
merely  ministerial ;  a  mandamus  would  have  gone  to  compel  the  justice 
to  issue  the  warrant.  The  order  here  is  at  least  the  foundation  of  the 
orders  of  10th  May,  and  therefore  affects  theh*  validity ;  Regina  t;.  Mar- 

(a)  And  ace  Caie  of  the  Sheriff  of  Middlesex,  11  A.  A  B.  273,  287  (E.  C.  L.  R.  vol.  39). 
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tin.(()  And,  if  the  Court  will  look  at  the  first  order  in  examining  into 
the  validity  of  the  others,  the  question  whether  or  not  the  first  should 
have  been  brought  up  by  certiorari  becomes  unimportant. 

The  Court  then  called  upon 
*Qim       *Bovillj  in  support  of  the  orders  of  10th  May. — ^Notice  should 

-*  have  been  given  to  Byas,  the  proprietor  of  the  asylum.     And 
there  should  have  been  separate  rules  to  quash  the  several  orders. 

As  to  the  objections  to  the  orders.  Stat.  8  &  9  Vict.  c.  100,  contains 
provisions  affecting  the  management  of  private  lunatic  asylums.  The 
statute  of  the  same  session,  8  &  9  Vict.  c.  126,  must  be  taken  in  con- 
nexion with  it.  The  latter  statute  is  especially  directed  to  the  case  of 
pauper  lunatics,  and  to  providing  asylums  for  counties  and  boroughs. 
It  empowers,  by  sect.  48,  the  overseer,  with  the  clergyman  or  justice, 
to  act  in  certain  cases,  as  the  previous  statute  does :  and  it  gives  juris- 
diction, by  sect.  58,  to  two  justices  of  the  county  in  which  the  asylum 
or  the  parish  from  which  the  pauper  is  removed  is  situate  to  inquire  into 
and  adjudicate  upon  the  settlement  of  any  pauper  lunatic  confined,  or 
ordered  to  be  confined,  in  the  asylum.  There  is  nothing  tp  restrict  this 
enactment  to  the  case  of  lunatics  sent  to  the  asylum  under  the  provi- 
sions of  chapter  126.  Therefore,  the  removal  is  good  under  sect.  48 
of  chapter  100.  Nor  would  the  jurisdiction  of  the  justices  be  affected 
by  the  fact  that  the  lunatic  had  been  sent  irregularly:  the  jurisdiction 
arises  upon  the  fact  of  the  lunatic  being  confined  or  ordered  to  be  con- 
fined. Now,  on  the  face  of  the  two  orders  of  10th  May,  it  appears 
that  the  justices  are  justices  of  Essex,  in  which  is  situate  the  parish  of 
Little  Baddow,  whence  the  pauper  is  sent.  They  recite  a  good  order 
by  the  clergyman  and  overseer.  If  the  orders  are  bad,  they  may  be 
coiRested  by  appeal  against  the  order  of  maintenance ;  Ex  parte  Monk- 
^g^^^  leigh,  5  Dowl.  &  L.  404.     The  first  and  ^second  points  do  not 

-*  arise  except  upon  the  afiidavits :  but,  the  jurisdiction  to  make 
the  orders  existing,  the  afiidavits  cannot  be  looked  at.  The  third  point 
is,  that  the  first  order  of  10th  May  was  made  without  notice  to  the 
parish  of  Hatfield  Peverel,  or  the  union  in  which  it  is.  [Patteson,  J. 
— There  is  nothing  in  that.(a)]  As  to  the  fourth  point :  the  jurisdiction 
to  order  payment  arises  under  sect.  62  of  stat.  8  &  9  Vict.  c.  126,  as 
the  jurisdiction  to  adjudicate  on  the  settlement  arises  under  sect.  58. 
It  is,  however,  contended  that  the  order  of  maintenance  is  bad,  because 
the  recital  of  the  earlier  order  of  10th  May  does  not  show  when  the 
pauper  was  settled  in  Hatfield  Peverel.  But  the  statute  does  not  re- 
quire this.  It  is  sufficient  that  the  settlement  at  the  time  of  the  adjudi- 
cation should  be  stated ;  because  that  must  be  the  same  as  the  settlement 
at  the  time  of  the  order  for  payment,  inasmuch  as  no  settlement  could 
be  acquired  while  the  pauper  was  in  the  asylum.     The  fifth  point  is  that 

(a)  Note  (a)  to  Taylor  o.  Clemson,  2  Q.  B.  1037  (B.  C.  L.  R.  toI.  42). 
(5)  8«e  Ex  parte  Monkleigh,  6  DowL  A  L.  404. 
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the  order  as  to  future  charges  is  uncertain.  Sect.  62  requires  the  jus- 
tices to  order  payment  <<  of  the  reasonable  charges  of  the  future  lodg- 
ing/' &€.  The  order  finds  that  11«.  per  week  appears  to  the  justices  a 
reasonable  charge  in  that  behalf,  and  directs  payment  of  that  sum,  «  or 
such  other  weekly  sum  as  the  proprietor  of  the  said  house  shall  here* 
after,  and  from  time  to  time,  reasonably  charge."  The  justices  could 
do  no  more  than  fix  the  sum  which  appeared  reasonable  at  the  time 
being :  they  could  not  foresee  the  price  of  provisions,  and  other  circum- 
stances, which  might  make  what  was  now  reasonable  ^unreason-  p^ieq-io 
able  hereafter.  If  the  proprietor  demanded  a  sum,  and  the  ^ 
parish  officers  were  indicted  for  refusal  to  pay  it,  it  would  be  for  a  jury 
to  say  whether  thb  sum  demanded  was  reasonable.  Even  if  this  were 
a  good  objection,  it  would  only  make  the  order  bad  for  part ;  the  residue 
would  nevertheless  be  valid ;  Rex  v.  Maulden,  8  B.  &  G.  78  (E.  G.  L. 
R.  Yol.  15).  The  sixth  point  is  not  borne  out  by  the  order :  the  instru- 
ments referred  to  stated  the  facts ;  and  the  order  is  founded  on  the 
instruments.  [The  counsel  supporting  the  rule  abandoned  the  seventh 
poiQt.(a)]  As  to  the  eighth  point :  First,  the  statute  does  not  require 
chargeability  or  residence :  it  is  enough  that  the  pauper  lunatic  is  found 
in  the  parish  from  whence  he  is  removed.  Secondly,  it  was  not  neces- 
sary to  negative  the  existence  of  a  county  asylum :  the  jurisdiction 
attaches  upon  the  pauper  being  found  in  the  private  asylum,  whether 
there  was  a  county  asylum  or  not.  If  the  afiidavits  are  resorted  to, 
they  show  that  in  fact  there  is  no  county  lunatic  asylum  in  Essex. 

Whitehurnt  and  PaafUey^  contrft. — It  was  not  necessary  to  give  notice 
to  the  keeper  of  the  asylum,  the  only  question  being,  which  of  the  two 
parishes  is  to  pay.  One  rule  is  sufficient :  that  is  the  opinion  of  the 
officers  of  the  Grown  Office.  But  it  is  sufficient  that  the  last  order  is 
properly  brought  up :  the  others  are  brought  up  merely  ex  abundanti 
cautel&. 

As  to  the  first  two  points :  the  question  being  entirely  one  of  juris- 
diction, affidavits  as  to  the  facts  necessary  to  raise  the  jurisdiction  may 
be  received ;  '^Regina  v.  Bolton,  1  Q.  B.  66  (E.  G.  L.  R.  vol.  41).  p^„^  » 
They  show  that,  even  under  stat.  8  &  9  Vict.  c.  100,  s.  48,  the  ^ 
removal  is  without  jurisdiction,  there  having  been  no  order  either  by  a 
justice  or  a  clergyman  officiating  in  the  parish.  As  to  the  fourth  point. 
The  order  of  maintenance  ought  to  show  jurisdiction  on  the  face  of  it. 
Now,  if  it  be  defended  as  warranted  by  stat.  8  &  9  Vict.  c.  100,  s.  48, 
ilie  answer  is  that  under  that  statute  there  is  no  power  to  order  payment 
at  all.  The  question  therefore  is  whether  jurisdiction  is  shown  under 
c.  126.  For  this  purpose,  it  ought  to  appear  that  the  pauper  was 
placed  in  the  asylum  under  the  provisions  of  that  statute.  Now,  sect. 
48  of  stat.  8  &  9  Vict.  c.  126,  requires  the  order  of  a  justice,  except  in 
the  case  where  the  lunatic  cannot  be  taken  before  the  justice ;  and  then 

(a)  See  Regina  v.  Tyrwhitt,  12  Q.  B.  202  (B.  C.  L.  R.  vol.  04). 
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the  justice  or  clergyman,  being  satisfied  by  personal  examination,  may, 
subject  to  certain  other  regulations,  make  the  order.  But  here  no  order 
of  a  justice  appears ;  and  there  is  no  finding  that  the  lunatic  could  not 
be  taken  before  a  justice.  In  sect.  57  of  stat.  8  &  9  Vict.  c.  126,  the 
case  of  lunatics  <<  confined  under  the  provisions  of  this  act"  is  alone 
contemplated ;  sect.  58  is  a  continuance  of  sect.  57,  and  gives  the  power 
to  inquire  into  the  settlement  in  the  same  case  only:  and  sect.  62 
authorizes  the  order  of  maintenance  only  <<  in  such  case,"  that  is,  where 
there  has  been  an  adjudication  under  sect.  58.  This  is  a  fatal  objection 
on  certiorari,  as  much  as  if  it  did  not  appear  that  the  right  parties  had 
applied :  the  objection  prevailed  on  certiorari  in  Regina  v.  Smith,  7  Q. 

*^1d1  ^'  ^^'^  (      ^'  ^'  ^'  ^^^*  ^^)'  ^^^^S^  ^^  ^^  ^^^  suggested  *that 
-*  the  application  was  not  properly  made  in  fact,  and  though  a 

previous  case,  Regina  v.  Ardsley,'  5  Q.  B.  71  (E.  C.  L.  R.  vol.  48), 
appeared  at  first  sight  adverse  to  the  decision.  The  words  of  sect.  62 
of  Stat.  8  &  9  Vict.  c.  126,  «  after  any  lunatic  shall  have  been  sent  to 
an  asylum,"  must  be  read  as  if  the  words  were  « legally  sent ;"  Regina 
V.  Justices  of  Cornwall,  2  Dowl.  &  L.  775  (under  the  former  statute, 
9  G.  4,  c.  40,  s.  42).  So  a  plea  of  no  award  means  No  legal  award : 
Fisher  v.  Pimbley,  11  East,  188.(a)  It  should  have  been  shown  when 
the  pauper  was  settled  in  Hatfield  Peverel.  [Erle,  J. — It  is  shown  ; 
the  time  spoken  of  is  the  time  of  adjudication :  change  the  tense,  and 
the  words  become  unintelligible.]  As  to  the  fifth  objection :  it  is  sug- 
gested on  the  other  side  that  the  reasonableness  of  such  sums  as  the 
proprietor  may  hereafter  demand  may  be  inquired  into  by  a  jury  on  the 
trial  of  an  indictment  for  non-payment.  This  would  be  very  incon- 
venient, and  inconsistent  with  general  principles.  In  Regina  v.  Long, 
1  Q.  B.  740  (E.  C.  L.  R.  vol.  41),  it  was  held  that  an  order  made  for 
costs  of  an  appeal  by  the  Quarter  Sessions  could  not  be  enforced  unless 
the  Court  fixed  the  sum  during  its  sittings :  Sellwood  v.  Mount,  1  Q. 
B.  726  (E.  C.  L.  R.  vol.  41),  is  to  the  same  eflfect.  The  sum  to  be  paid 
on  a  filiation  order  must  be  specified  therein ;  2  Nol.  P.  L.  303  (4th 
ed.).  It  has  been  held  that,  if  the  Sessions  order  a  sum  manifestly 
unreasonable  to  be  paid  upon  a  filiation  order,  this  Court  may  quash  it : 
but  no  other  authority  than  the  Sessions  can  fix  the  sum ;  Rex  v.  Per- 
kasse,  1  Sid.  363.  A  similar  point  seems  to  have  arisen,  but  not  to 
^o-(.-l  have  *been  decided,  in  Sherman's  Case,  1  Vent,  210.  What  is 
-*  a  reasonable  time  for  tenant  at  will  to  remove  his  goods  after 
the  determination  of  the  will,  is  matter  of  law ;  Co.  Lit.  56  b ;  and  so, 
according  to  the  same  authority,  is  the  reasonableness  of  fines,  customs, 
and  services.(()  [Patteson,  J. — It  does  appear  that  an  order  framed 
in  this  way  may  provoke  continual  litigation ;  on  the  other  hand,  what 
is  reasonable  at  one  time  may  cease  to  be  so  afterwards.]     The  difficulty 

(o)  See  Regina  v.  Grants  antd,  p.  43. 

(6)  See  Startup  v.  Macdonald,  6  M.  A  G.  593,  606  (E.  C.  L.  R.  toL  46). 
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may  be  avoided  bj  directing  a  specific  sum  to  be  paid  till  it  shall  be 
otherwise  ordered  by  competent  authority.  The  visiters,  under  sect. 
40  of  Stat.  8  &  9  Vict.  c.  126,  may  fix  the  weekly  expenses  of  each 
pauper.  [Patteson,  J. — Perhaps  it  may  be  said  that  this  is  the  mean- 
ing of  the  words  <<  reasonable  expenses."  Erlb,  J. — Is  not  the  remedy 
for  non*p4yment  rather  distress  or  an  action,  under  sect.  68,  than 
indictment?]  There  might  be  indictment  also;  note  (4)  to  Rex  v. 
Dickenson,  1  Wms.  Saund.  135  6.  And  the  distress  under  sect.  68 
must  be  for  a  specified  sum,  for  "the  money  so  ordered  to  be  paid." 
There  is  no  process  prescribed  for  afiearing  the  amount :  the  avowry 
under  such  a  distress  must  state  a  particular  sum.  As  to  the  sixth 
point,  Day  v.  King,  5  A.  &  E.  359  (E.  G.  L.  R.  vol.  31),  is  a  conclusive 
authority  against  the  validity  of  the  order.  As  to  the  eighth  point, 
sect.  48  of  Stat.  8  &  9  Vict.  c.  126,  shows  that  such  pauper  lunatics 
only  as  are  chargeable  are  the  subject  of  the  statute.  And  the  sending 
to  a  private  asylum  is  permitted,  by  sect.  54,  only  where  there  is  no 
county  asylum,  or  under  special  circumstances,  to  be  stated  in  the  order : 
whereas  there  is  *no  such  statement  here;  and  that  this  makes  r^^a-ir^ 
the  order  of  removal  bad  appears  from  Regina  v.  Ellis,  6  Q.  B.  ^ 
501  (E.  C.  L.  R.  vol.  51).  [Patteson,  J. — That  was  a  decision  upon 
an  appeal  against  the  order  of  removal:  but  can  we  entertain  that 
objection  on  a  certiorari  bringing  up  the  order  of  maintenance  ?  BovilL — 
Regina  v.  Ellis  was  decided  on  stat.  9  G.  4,  c.  40,  s.  88,  the  provisions 
of  which  are  much  more  limited  than  those  of  stat.  8  &  9  Vict.  c.  126, 
8.  54.]  Our.  adv,  vult, 

Pattbson,  J.,  in  Trinity  vacation  (July  5th),  1849,  delivered  the 
judgment  of  the  Court. 

In  this  case  the  substantial  question  was,  whether  an  order  for 
expenses  under  stat.  8  &  9  Vict.  c.  126,  s.  62,  is  valid  in  respect  of  a 
pauper  lunatic  received  into  a  licensed  house  for  the  reception  of  luna- 
tics under  an  order  of  a  clergyman  and  overseer  pursuant  to  stat.  8  & 
9  Vict.  c.  100,  s.  48,  without  an  application  to  a  justice  under  stat.  8 
&  9  Vict.  c.  126,  s.  48.     We  are  of  opinion  that  it  is. 

As  the  two  statutes  were  passed  nearly  at  the  same  time,  they  ought 
to  be  construed  as  intended  to  come  into  operation  together :  and  in 
that  case  the  legislature,  in  passing  the  later  act,  had  under  its  notice 
that  pauper  lunatics  might  be  sent  to  a  licensed  house  under  stat.  8  & 
9  Vict.  c.  100,  s.  48.  The  enactment  of  the  later  act,  in  sect.  62,  is 
general,  applying  in  terms  to  any  lunatic  that  shall  have  been  sent, 
whether  under  the  later  statute  or  any  other,  and  repeats  a  description 
which  had  been  used  in  many  sections  of  the  *same  staitute,  r^o^-j 
comprising  two  classes ;  viz.  paupers  sent  from  a  pjEtrish,  and  '- 
paupers  sent  at  the  instance  of  some  clergyman  or  officer  of  a  parish, 
within  which  latter  class  the  pauper  in  question  clearly  falls. 
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This  question  being  disposed  of  in  the  affirmative,  the  questions  of 
form  remain. 

As  to  the  instrument  under  which  the  pauper  was  sent,  it  appears  to 
be  in  the  nature  of  a  certificate  equivalent  to  that  which  is  given  by  a 
friend  or  relation  in  the  case  of  a  lunatic  not  chargeable,  and  not  of 
such  a  judicial  nature  as  to  be  lemovable  bj  certiorari :  and  it  further 
appears  to  us  that  this  objection  to  the  issuing  of  the  writ  is  available 
in  showing  cause  against  quashing  an  instrument  brought  up  bj  it. 
Even  if  it  was  before  us  regularly  by  affidavit,  it  would  be  sufficient  to 
render  valid  an  order  of  maintenance  in  as  far  as  it  is  requisite  to  show 
that  the  pauper  was  sent  at  the  instance  of  some  clergyman  or  officer 
of  the  parish.  With  respect  to  its  sufficiency  as  a  compliance  with  stat. 
8  &  9  Vict.  c.  126,  s.  48,  it  is  not  necessary  to  decide. 

As  to  the  objection  that  the  facts  essential  to  authorize  an  order  for 
expenses  are  stated  by  way  of  recital,  that  is  a  sufficient  statement ; 
and  the  decision  that  the  recital  of  a  complaint  containing  the  essential 
facts  is  not  a  recital  of  the  essential  facts  has  no  application. 

As  to  the  objection  that  the  order  is  for  the  payment  of  11«.  per 
week,  as  the  reasonable  charges  at  present,  or  such  sum  as  may  be 
reasonably  charged  hereafter,  it  should  be  borne  in  mind  that- the 
reasonable  charge  for  the  maintenance  may  probably  vary;  that,  in 
^q-io-i  respect  of  lunatics  in  the  county  asylum,  provision  is  made  by 
^  *this  statute  for  altering  the  charge  from  time  to  time;  that 
under  stat.  9  6.  4,  c.  40,  s.  81,  provision  was  also  made  for  orders 
varying  the  charge  from  time  to  time ;  and  that  the  form  of  enactment 
is  here  altered,  and  the  power  to  make  subsequent  orders  is  not  expressly 
given.  There  is  therefore  reason  for  providing  for  a  variation  in  the 
charge.  The  order  decides  the  amount  that  is  reasonable  under  present 
circumstances,  and  gives  a  power  for  future  variation.  The  suggested 
evil,  of  raising  the  question  of  reasonableness  by  indictment,  does  not 
press,  as  the  68th  section  provides  for  the  recovery  of  the  money 
ordered,  either  by  distress  or  action:  and,  if  either  party  chooses  to 
raise  the  question  by  action,  there  would  be  no  particular  inconvenience 
in  settling  by  a  verdict  the  reasonable  expenses  of  a  lunatic. 

Rule  discharged  with  co8ts.(a) 

.  (a)  See  the  next  five  caees. 
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Sect.  58  of  Btat  8  A  9  Vioi.  e.  126,  which  empowers  justices  to  inquire  into  and  adjadicate  opon 
the  aettleinent  of  **  any  panper  lunatic  confined  or  ordered  to  be  confined"  in  a  lanatie  asylnn, 
authorizes  the  proceeding  only  during  the  time  while  the  panper  remains  in  oonfiDementy  and 
tiie  time  between  the  order  for  his  being  confined  and  the  beginning  of  his  confinement. 

And,  if  an  order  for  maintenance,  under  sect  62,  be  made  on  a  parish  as  the  last  place  of  a  pau- 
per lonatic's  settlement,  and  the  adjudication  has  taken  place  after  the  pauper  was  discharged 
from  the  asylum,  the  order  is  bad,  though  the  discharge  was  within  twolre  months  from  the 
beginning  of  the  confinement. 

Semble^  per  Colbrii>gr,  J.,  that  an  order,  under  sect  62,  directing  payment  of  the  expenses  of 
esj&miniog  and  conveying  the  lunatic  to  the  asylum,  may  be  made  more  than  twelve  months 
after  those  expenses  have  been  incurred. 

HuDDLBSTON,  in  last  Hilary  term,  obtained  a  rule  calling  on  the 
prosecutors  to  show  cause  why  an  original  order  made  by  two  justices 
of  *Lanca8hire,  on  8th  July,  1847,  and  an  order  of  the  Sessions,  r^o-iQ 
hel<l  at  Salford,  in  and  for  Lancashire,  on  25th  October,  1847,  ^ 
confirming  the  said  original  order,  should  not  be  severally  quashed  for 
the  insufficiency  thereof.  The  two  orders  had  been  brought  up  by 
certiorari. 

The  original  order  was  as  follows. 

• 

*'  County  of  Lancaster,  to  wit."  "  At,"&c.,  "  in  Salford,  in  the  county  of  Lancas- 
ter, the  8th  day  of  July,  a.  d.  1847. 

''Whereas  heretofore,  to  wit,"  14th  May,  1846,  "one  Samuel  Wedge,  a  pauper 
lunatic,  was,  pursuant  to  the  statute  in  such  case  made  and  provided,  sent,  to  wit, 
frum  the  township  of  Manchester,  in  the  county  of  Lancaster,  to  an  asylum,  regis- 
tered hospital,  or  licensed  house,  to  wit,  to  the  asylum  situate  at  Lancaster,  in  the 
s.aid  county,  and  was  then  received  into  the  said  asylum,  and  was  confined  therein, 
from  the  jsaid  lith  day  of  May  to  the  5th  day  of  January  last :  And  whereas  after- 
wards, by  an  order  bearing  date  this  Hth  day  of  July^  a.  d.  1847,  and  made  on  the 
some  day  and  year  last  aforesaid,  to  wit,  at  Salford,  in  the  same  county,  under  the 
bands  and  seals  of  James  Ileywood  and  John  Qibson  Whitaker,  Esquires,  two  of  Hei 
Majesty 'h  justices  of  the  peace  in  and  for  the  said  county,  within  which  said  county 
the  said  asylum  then  was  and  still  is  situate:  reciting  that  they,  the  said  last-men- 
tioned justices,  had,  on  the  day  and  year  and  at  the  place  last  aforesaid,  inquired 
into  the  last  legal  settlement  of  the  said  Samuel  Wedge,  such  pauper  lunatic  as  afore- 
said, and  had  obtained  satisfactory  evidence  as  to  the  said  settlement  of  the  said  S. 
W.;  they,  the  said  last-mentioned  justices,  did  thereby,  in  due  form  of  law,  find  and 
adjudge  that  the  last  legal  settlement  of  the  said  S.  W.  was  in  the  parish,  town- 
ship, or  place  of  Wolverhampton,  in  the  county  of  Stafford.  And  whereas  the  said 
parish/'  ke.,  "  of  Wolverhampton,  in  the  said  recited  order  mentioned,  was  and  is  a 
township  different  from  the  township  from  which  the  said  S.  W.  was  sent  to  the  said 
asylum :  Now  we,  the  undersigned,  two  of  Her  Majesty's  justices  of  the  peace  of  and 
for  the  said  county  of  Lancaster,  from  a  part  of  which  said  county,  to  wit,  the  town- 
ship of  Manchester,  the  said  S.  W.  was  sent  to  the  said  asylum  as  aforesaid,  upon 
due  proof  upon  oath  before  us  now  here  had  and  taken,  and  upon  production  before 
us  of  the  Kald  recited  order.  Do  find  and  adjudge  that  all  and  singular  the  premises 
are  true,  and  that  The  Manchester  Union,  in  the  said  county  of  Lancaster  (which 
said  la<--ni(;ntioned  Union  includes  within  it  the  said  township  of  Manchester,  from 
which  tlin  siiid  S.  W.  was  sent  to  the  said  asylum  as  aforesaid),  has  paid  and  incurred 
the  sum  «'f  9/.  \0f.  'id.  for  expenses  in  and  about  the  examination  of  the  said  S.  W., 
an  J  his  (.oiiveyancu  to  the  i^aid  asylum  :  and  that  the  treasurer  of  the  Guardians  of 
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^  q^A-i  the  said  Manchester  Union  has  paid  to  the  treasaref  of  tiie  *8aid  asylam  the 
-1  sum  of  12/.  lbs.  6d.  for  the  reasonably  charges  (incurred  witliin  tweWe 
calendar  months  previous  to  the  date  and  making  of  this  our  order)  for  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of  the  said  S.  W.  in  the  said  asylum.  We 
do  therefore,  pursuant  to  the  statute  in  such  case  made  and  provided,  hereby  order 
and  direct  that  the  treasurer  of  the  Guardians  of  The  Wolverhampton  Union,  in  the 
county  of  Stafford  (which  said  last-mentioned  Union  includes  vrithin  it  the  said 
township  of  Wolverhampton,  in  which  said  township  the  said  S.  W.  has  been  adjudged 
to  be  settled  as  aforesaid),  do  forthwith  pay  unto  the  treasurer  of  the  Guardians  of 
the  said  Union  of  Manchester  the  said  sum  of  9/.  I9a.  4d.  for  all  expenses  incurred 
by  and  on  behalf  of  the  said  last-mentioned  Union  in  and  about  the  examination  of 
the  said  Samuel  Wedge,  and  his  conveyance  to  the  said  asylum,  and  do  also  forth- 
with  pay  unto  the  said  treasurer  of  the  said  Manchester  Union  the  said  further  sum 
of  12/.  15«.  6d.f  the  amount  of  all  moneys  paid  as  aforesaid  by  the  said  Isst-men- 
tioned  treasurer  to  the  treasurer  of  the  said  asylum  for  the  reasonable  charges  of  the 
lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said  S.  W.;  which  said 
charges  have  been  incurred  within  twelve  months  previous  to  the  date  and  making 
of  this  our  order." 

The  order  of  the  Sessions,  held  by  adjournment  on  25th  October, 
1847,  for  Lancashire,  confirmed  the  said  original  order. 

Pashley  now  showed  dause. — The  first  question  is,  whether  an  order 
for  the  payment  of  the  expenses  of  maintaining  a  lunatic  pauper  in  an 
asylum  to  which  he  has  been  removed  can  be  legally  made  on  the  parish 
of  his  settlement,  not  being  the  parish  whence  he  was  removed,  when 
he  has  been  discharged  from  the  asylum  within  twelve  months  of  his 
being  removed  to  it,  and  the  settlement  has  not  been  adjudged  till  after 
the  discharge.  Under  stat.  17  6.  2,  c.  5,  s.  20,  a  lunatic  might,  by 
order  of  two  justices,  be  confined  in  the  county  or  precinct  wherein  he 
was  found,  if  he  was  settled  in  any  place  in  the  county ;  if  not,  he  was 
to  be  sent  to  the  place  of  his  last  legal  settlement,  and  confined  in  the 
^^911  ^^^^^7  ^^  precinct  wherein  it  was  situate ;  *and,  if  his  own  estate 
-*  was  insufficient  to  defray  the  charges  of  removal  and  mainte- 
nance, two  justices  were  to  make  an  order  for  payment  upon  the  parish 
officers  of  the  place  of  settlement.  Stat.  48  G.  3,  c.  96,  s.  17,  made  a 
similar  provision  for  the  maintenance  of  the  lunatics  in  county  asylums. 
This,  in  cases  where  no  county  asylum  had  been  established  under  the 
laat-mentioned  act,  was  extended  to  licensed  lunatic  asylums  by  stat. 
59  G.  3,  c.  127,  s.  1.  Stat.  5  G.  4,  c.  71,  s.  3,  authorized  two  justices, 
in  cases  where  a  lunatic  "  shall  be  by  the  order  of  two  justices  confined 
in  any  lunatic  asylum,"  to  inquire  into  and  adjudicate  upon  the  place 
of  last  legal  settlement,  and  forthwith  to  make  an  order  on  the  parish 
officers  of  such  place  for  payment  of  weekly  maintenance.  This  enact- 
ment did  not  enable  justices  to  make  a  retrospective  order ;  Rex  v. 
Maulden,  8  B.  &  C.  78  (E.  C.  L.  R.  vol.  15).  Stat.  9  G.  4,  c.  40,  a.  1, 
repealed  the  statutes  before  mentioned.  By  sect.  88  of  this  statute, 
one  justice  might  order  the  overseers  of  a  parish  wherein  was  a  charge- 
able lunatic  to  bring  him  before  two  justices,  who  were  authorized  to 
remove  him  to  the  county  lunatic  asylum  if  there  was  one,  but  other- 
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wise  to  a  licensed  asylum ;  and  they,  or  any  other  two  justices  of  the 
county,  might  make  an  order  on  the  parish  officer  of  the  place  where 
the  last  legal  settlement  should  be  adjudged  to  be,  for  payment  of  all 
reasonable  charges  of  conveying  the  lunatic  to  the  asylum,  and  of  a 
weekly  sum  for  maintenance.  Sect.  42  authorized  an  inquiry  at  any 
time  into  the  last  legal  settlement  of  a  pauper  confined  in  a  lunatic 
asylum.  Sect.  44  placed  dangerous  lunatics,  unless  their  estates 
*were  more  than  sufficient  to  maintain  their  families,  on  the  r^cooo 
footing  of  chargeable  lunatics.  These  provisions  also  gave  no  ^ 
power  to  make  a  retrospective  order ;  Rex  v.  St.  Nicholas,  Leicester,  3 
A.  &  E.  79  (E.  C.  L.  R.  vol.  30),  Regina  v.  Darton,  12  A.  &  E.  78  (E. 
C.  L.  R.  vol.  40).  In  the  former  of  these  two  cases  the  pauper  appears 
to  have  been  in  the  asylum  when  the  order  of  maintenance  was  made. 
Afterwards  stat.  8  &  9  Vict.  c.  126,  passed ;  under  which  the  question 
now  arises  The  intention  of  the  legislature  clearly  was  to  enlarge 
the  powers  before  given.  Sect.  27  shows  that  they  had  under  con* 
sideration  the  cases  of  curable  lunatics.  The  general  policy  of  all  the 
enactments  has  been  that  the  parish  in  which  the  lunatic  is  found  shall 
not,  unless  it  be  the  place  of  settlement,  be  burthened  with  the  charge 
of  maintenance :  and,  in  further  pursuance  of  this  policy,  it  has  been 
recently  enacted,  by  stat.  12  &  13  Vict.  c.  103,  s.  5,  that,  even  where 
the  lunatic  is  irremovable  under  the  ordinary  poor  law  from  the  parish 
in  which  he  is  found  by  reason  of  a  five  years*  residence  within  stat.  9 
k  10  Vict.  c.  66,  8.  1,  the  parish,  if  in  an  union,  shall  not  bear  the 
charges  alone,  but  such  charges  shall  be  thrown  on  the  common  fund 
of  the  union.(a)  Then  sect.  58  of  stat.  8  &  9  Vict.  c.  126  (so  far  as 
regards  the  circumstances  of  this  case)  makes  it  lawful  for  any  two  justices 
for  the  county  <<from  any  part  of  which  any  pauper  lunatic  shall  have 
been  sent,  at  any  time  to  inquire  into  the  last  legal  settlement  of  any 
pauper  lunatic  confined  or  ordered  to  be  confined  therein,'*  and  to  adjudi- 
cate on  the  settlement.  If  this  were  to  be  so  construed  as  to  make  it  the  in- 
terest of  the  removing  parish  or  the  county  to  have  the  pauper  detained  till 
*his  settlement  could  be  inquired  into,  the  effect  would  be  directly  r^eOQo 
against  the  intention  of  the  legislature.  Every  facility  for  in-  '• 
quiring  into  the  settlement,  before  the  county  is  burthened,  is  given  by 
sect.  59 :  it  cannot  be  supposed  that  this  power  was  intended  to  cease 
by  the  mere  departure  of  the  pauper  from  the  asylum.  The  language 
of  sect.  62  is  general:  "if,  after  any  lunatic  shall  have  been  sent  to  an 
asylum,"  &c.,  "  it  shall  be  adjudged  that  such  lunatic  is  settled  in  a 
parish  different  from  the  pajrish  from  which,  or  at  the  instance  of  some 
clergyman  or  officer  of  which,  he  was  sent  to  such  asylum,**  &c.,  "  then 
and  in  such  case  it  shall  be  lawful'*  for  two  justices  to  make  the  order 
for  payment.  Sect.  65  enables  the  visiters  to  discharge  a  lunatic  on 
the  undertaking  of  his  friends  that  he  shall  be  no  longer  chargeable  tc 

(a)  See  Overeeerf  ?f  Wigton  v.  Overseen  of  Snaitb,  16  Q.  B.  496  (B.  C.  L.  R.  vol.  71). 
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any  union,  &c.,  a  provision  inconsistent  with  the  doctrine  that  the  mere 
discharge  releases  from  previous  liability  if  the  settlement  has  not  yet 
been  adjudicated  upon.  Sect.  61  shows  the  primary  liability  imposed 
on  the  parish  from  which  the  removal  is  made,  until  there  is  an  adjudi- 
cation. To  meet  the  inference  arising  from  the  words  "  at  any  time" 
in  sect.  58,  it  will  be  argued  that  this  case  is  excluded  by  the  words 
i<  confined  or  ordered  to  be  confined  therein."  But  that  is  not  a 
description  of  the  status  in  which  the  pauper  is  required  to  be,  for  the 
purpose  of  jurisdiction,  at  the  time  of  the  inquiry  into  the  settlement: 
it  describes  merely  what  preliminary  circumstances  must  have  occurred 
before  the  inquiry  can  take  place.  Even  admitting  that  the  word 
«<  confined"  limits  the  time  to  the  continuance  of  the  confinement,  the 
words  <(or  ordered  to  be  confined"  must  be  applicable  to  all  the  time 
**^941  ^^^^^  ^^®  order.  It  is  true  that  *the  words  are  not  "  who  shall 
-*  have  been  confined :"  but  that  is  the  obvious  meaning ;  and,  in 
80  construing  them,  the  Court  will  be  acting  on  the  principle  of  con- 
struction adopted  as  to  stat.  9  &  10  Vict.  c.  66,  s.  1,  in  Regina  v. 
Christchurch,  12  Q.  B.  149  (E.  C.  L.  R.  vol.  64).  Among  other  in- 
stances of  constructions  put  upon  statutes,  enlarging  the  words  in  order 
to  meet  the  intention  of  the  legislature,  are :  in  the  case  of  stat.  8  Ann. 
c.  14,  s,  1,  Dixon  v.  Smith,  1  Swanst.  457 ;  of  stat.  29  C.  2,  c.  7,  s. 
1,  Regina  v.  Justices  of  Middlesex,  5  Dowl.  &  L.  580 ;  of  stat.  6  &  7 
W.  4,  c.  88,  8.  3,  M'Kenna  v.  Pape,  1  H.  L.  Ca.  6.  (He  also  cited 
Butler  and  Baker's  Case,  3  Rep.  25  a,  27  6,  Eyston  v.  Studd,  Plowd. 
459,  467.) 

Secondly,  it  is  objected  that  the  order  is  bad,  for  not  showing  that 
the  expenses  of  examining  the  pauper  and  conveying  him  to  the  lunatic 
asylum  were  "  incurred  within  twelve  calendar  months  previous  to  the 
*q9f;i  ^**'®"  ^^  ^^®  order.     But  those  words,  in  sect.  62,(a)  *refer  only 

**  -^  to  the  subject-matter  immediately  preceding,  the  moneys  paid 
by  the  treasurer  or  overseers  to  the  treasurer  of  the  asylum.  The 
legislature  merely  meant  to  limit  the  extent  to  which  the  parish  of  the 
settlement  should  be  liable  for  charges  of  maintenance.  The  word 
"and"  joins  the  words  "incurred  within,"  &c.,  to  the  word  "paid." 

(a)  Stat  SAO  Vict  o.  126,  s.  62,  enacts  that,  where  the  lunatic  is  a4judged  to  be  settled  in  a 
parish  other  than  that  from  which  he  was  sent  to  the  asylum,  registered  hospital,  or  licensed 
house,  it  shall  be  lawful  for  two  justices  to  make  an  order  upon  the  treasurer  of  the  union  com- 
prising the  settlement  parish,  or  upon  the  overseers  of  that  parish,  **  for  payment  to  the  trea- 
surer of  the  guardians  or  overseers  of  the  first-mentioned  union  or  parish"  (Sic;  but  evidently 
meaning  the  parish  secondly  mentioned)  **  of  all  expenses  incurred  by  or  on  behalf  of  such  union 
or  parish  in  or  about  the  examination  of  such  lunatic,  and  his  conveyance  to  the  asylum,  hos- 
pital, or  house,  and  of  all  moneys  paid  by  the  treasurer  of  the  guardians,  or  the  overseen  of  such 
first-mentioned  union  or  parish,  to  the  treasurer,  oflBcer,  or  proprietor  of  the  asylum,  registered 
hospital,  or  licensed  house  for  the  lodging,  maintenance^  medicine,  clothing,  and  care  of  such 
Innatio,  and  incurred  within  twelve  calendar  months  previous  to  the  date  of  such  order,  and  also 
for  payment  to  the  treasurer,  officer,  or  proprietor  of  the  asylum,  registered  hospital,  or  licensed 
bouse,  of  the  reasonable  charges  of  the  future  lodging,  maintenance,  medicine,  clothing,  and 
eare  of  such  Innatio." 
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HuddleUon^  coDtrit. — The  order  does  not  turn  upon  the  pauper  hav- 
ing been  "ordered  to  be  confined;"  these  words  are  not  used.  The 
finding  is,  merely,  that  he  was  in  actual  confinement,  which  was  termi- 
nated at  the  date  of  the  adjudication  ;  so  that  he  was  not  then  confined. 
No  power  is  given  to  adjudicate  afterwards :  the  hardship,  if  it  be  one, 
has  arisen  from  laches  in  not  inquiring  earlier  into  the  settlement.  The 
legislature  intended  that,  as  soon  as  the  lunatic  pauper  was  sent  to  the 
asylum,  it  should  be  ascertained  where  he  was  settled,  or  else  ascer- 
tained that  this  could  not  be  discovered;  in  which  latter  case  the  order 
would  be  made  on  the  county  treasurer,  by  sects.  59,  63.  (He  was  then 
stopped  by  the  Court.) 

Coleridge,  J. — I  think  that,  giving  the  words  of  stat.  8  &  9  Vict. 
c.  126,  a  reasonable  interpretation,  this  order  is  not  authorized  by  it. 
The  case  may  be  put  as  depending  on  sect.  58 ;  for,  if  the  order  of 
adjudication,  which  is  recited,  be  not  warranted  by  that  section,  the 
whole  order  of  maintenance  is  clearly  baa.  It  is  almost  admitted  that, 
if  the  case  stood  merely  on  the  word  "confined,"  the  order  could  not 
be  sustained,  because  that  would  limit  the  power  of  adjudication  upon 
the  settlement  to  the  time  during  which  the  confinement  *lasts.  i-j^ooft 
The  question  then  arises  upon  the  words,  "or  ordered  to  be  ^ 
confined."  Do  these  designate  the  time  following  the  order  and  pre- 
ceding the  actual  confinement,  or  do  they  designate  the  whole  time  sub- 
sequent to  the  order  ?  If  the  latter,  they  comprehend  all  subsequent 
time,  however  remote :  no  limit  is  imposed :  the  settlement  may  be 
examined  into  at  any  time,  though,  it  is  true,  only  one  year's  expenses 
can  be  ordered  to  be  paid.  On  that  construction,  what  would  be  the 
use  of  the  previous  word  '/confined,"  which  would  specify  a  part  only 
of  the  whole  time  comprehended  in  the  words  following  ?  We  must, 
therefore,  limit  those  following  words  to  the  time  preceding  the  actual 
confinement ;  and  we  must  hold  that  the  magistrates  had  no  power  to 
inquire  into  the  settlement  after  the  pauper  had  been  discharged  from 
confinement.  It  is  said  that  inconvenience  will  follow  from  this  con- 
struction. I  own  I  see  none :  but  at  any  rate  we  cannot  make  the  law. 
As  to  the  second  point,  I  have  heard  only  Mr.  PaBhley:  at  present  I 
think  his  construction  is  right.(a) 

WiQHTMAR,  J. — I  am  of  the  same  opinion.  If  there  be  any  doubt, 
it  must  be  founded  on  the  words  "ordered  to  be  confined;"  whether 
these  Wurds  authorize  an  inquiry  into  the  settlement  at  any  time  what- 
ever which  is  posterior  to  the  order.  I  think  that  construction  cannot 
be  put  on  the  words,  any  more  than  it  could  be  said  that  the  power  of 
examining  into  the  settlement  of  a  chargeable  pauper  extends  to  all  the 
time  posterior  to  any  moment  of  chargeability.  The  words  seem  to  me 
to  apply  to  no  time  later  than  the  pendency  of  the  order. 

(a)  Soo  Regina  v.  Winsfcer,  p.  344,  post 
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♦^271  *Erle,  J. — The  question  is,  whether,  after  a  pauper  has  been 
-'  discharged  from  a  lunatic  asjium,  he  answers  to  the  words  «<  con- 
fined or  ordered  to  be  confined."  Is  he  confined?  It  appears  that  he 
is  not :  it  seems  that  he  is  neither  lunatic  nor  chargeable.  He  has  once 
been  in  confinement ;  but  he  is  not,  therefore,  properly  described  now 
as  "  confined."  The  sa^ie  observation  is  applicable  to  the  words 
"ordered  to  be  confined:?  they  relate  to  an  order  still  existing  as  an 
order,  and  not  executed.  The  necessary  facts,  therefore,  did  not  exist 
at  the  time  when  the  settlement  was  adjudicated  upon :  and  the  rule 
for  quashing  the  order  of  maintenance  must  be  made  absolute. 

Rule  absolute.(a) 

(a)  See  the  preceding  and  the  next  four  cases. 


The  QUEEN  v.  The  Inhabitants  of  RHYDDLAN.     \_Feb.  15,  1850.] 

On  appeal  against  an  order  for  maintenance  of  a  lanatic  pauper,  under  stat  8  A  9  Vict,  c  121^ 
B.  02,  by  a  parish  adjudged  to  be  the  la^t  place  of  legal  settlement,  the  grounds  of  appeal 
stated  a  settlement  bj  reason  of  the  pauper's  mother  being  entitled  to  and  in  pouenion  of  a 
freehold  tenement  situate  in  the  respondent  parish,  and  having  resided  there  for  forty  days  up 
to  and  at  the  time  of  the  order,  the  pauper  being  uncmancipated.  It  was  not  stated  whether 
the  estate  was  purchased,  or  how  acquired.  Held  that,  upon  grounds  so  generally  stated,  the 
appellantu  could  not  prove  that  the  mother  had  purchased  a  freehold  estate  in  the  parish,  and 
resided  thereon. 

On  such  an  appeal,  it  is  not  a  good  objection  to  the  order,  that  the  Innatio  pauper  was  net 
brought  before  the  justice  by  warrant  from  him  after  notice  from  the  relieving  officer,  accord- 
ing to  stat.  8  A  9  Vict,  c  126,  s.  48,  the  enactments  in  that  respect  being  directory  only,  and 
the  justice  having  jurisdiction,  in  whatever  way  such  lunatic  pauper  is  brought  before  him. 

On  appeal,  by  the  overseers  of  the  parish  of  Llanengan  in  Carnar- 
vonshire, against  an  order  of  two  justices  made  upon  the  Treasurer 
of  the  Guardians  of  The  Pwllheli  Union,  the  Sessions  quashed  the 
order,  subject  to  the  opinion  of  this  Court  upon  a  case  substantially  as 
follows. 

^qoo-i       *0^  t^©  trial  of  the  appeal,  the  following  four  orders  were 
^  proved. 

First : 

'*  I,  WilHam  Shipley  Conwy,  Esquire,  one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  county  of  Flint,  having  called  to  my  assistance  a  surgeon,  and  huving 
personally  examined  Dinah  Jones,  a  pauper,  now  chargeable  to  the^parish  of  Rhyd- 
dlan,  in  the  county  of  Flint,  and  I  being  satisfied  that  the  said  D.  J.  is  an  insane 
person,  and  a  proper  person  to  be  confined :  I  hereby  direct  you  to  receive  the  said 
£.  J.,  as  a  patient,  into  your  asylum,  hospital,  or  house  (there  being  no  county  or 
borough  asylum  within  the  said  county  of  Flint).  Subjoined  is  a  statement  respect- 
ing the  said  D.  J.  Dated  at  Rhyddlan,  in  the  county  of  Flint,  the  11th  day  of  July, 
1846."  (The  statement  followed.)  Directed  "to  the  proprietor  of  Haydock  Lodge 
licensed  house  or  lunatic  asylum,  in  the  county  of  Flint.'' 
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Second : 

**  County  of  Flint,  to  wit.  To  the  oyerseers  of  the  poor  of  the  parish  of  Rhjddlan, 
in  the  oountj  of  Flint  Whereas  Dinah  Jones,  a  pauper,  residing  in  the  parish  of 
Rhyddlan,  in  the  county  of  Flint,  having  been  deemed  insane,  was  this  day  brought 
before  me,  William  Shipley  Conwy,  Esquire,  whose  name  is  hereto  set  and  seal 
affixed,  being  one  of  Her  Majesty's  justices  of  the  peace  for  the  said  county  of  Flint, 
in  pursuance  of  my  order  for  that  purpose,  by  Richard  Qerard,  relieving  officer  for 
the  said  parish  of  Rhyddlan,  to  be  examined  touching  the  sanity  of  her  mind,  and, 
having  called  to  my  assistance  a  surgeon  (not  being  the  medical  officer  of  such 
parish),  and  having  also  personally  examined  the  said  D.  J.,  I  was  satisfied  that  the 
said  D.  J.  was  an  insane  person,  and  a  proper  person  to  be  confined ;  and  I  did,  by 
an  order  under  my  hand,  direct,"  Ac.  (reciting  the  former  order) :  *'  And  the  said  D. 
J.  has  been  confined,  and  is  now  confined,  in  such  asylum,  pursuant  to  such  order, 
accompanied  with  the  surgeon's  certificate,  and  relieving  officer's  statement,  required 
by  the  statute  in  such  case  made  and  provided :  These  are  therefore  to  order  yovi,  the 
said  overseers  of  the  poor  of  the  said  parish  of  Rhyddlan,  to  pay  to  the  treasurer,  officer, 
or  proprietor  of  the  said  asylum  the  reasonable  charges  of  the  lodging,  maintenance, 
medicine,  clothing,  and  care  of  the  said  D.  J.  in  the  said  asylum,  so  long  as  she  shall 
be  confined  therein.  Given  under  my  hand  and  seal  at  Rhyddlan,  in  the  county  of 
Flint,  the  11th  day  of  July,  1846." 

Third  : 

*'  County  of  Flint,  to  wit.  To  the  overseers  of  Rhyddlan,"  in,  &c., ''  and  to  the 
overseers  of  the  poor  of  the  parish  of  Llanengan,  in  the  county  *of  Carnar-  tiicqoq 
von.  Whereas  Dinah  Jones,  a  single  woman  and  a  pauper  lunatic,  residing  1- 
in  and  chargeable,"  &c.:  stating  the  removal  of  the  lunatic  under  the  first  order,  and 
that  the  pauper  was  still  confined  in  the  asylum,  and  that,  the  undersigned,  W.  S. 
Conwy  and  Edward  Lewis  Richards,  justices  of  the  peace  for  Flint,  on  the  complaint 
of  the  churchwardens  and  overseers  of  Rhyddlan,  having  inquired  into  the  place  of 
her  last  legal  settlement,  the  justices  did  thereby,  pursuant  to  the  statute,  &c.,  adjudge 
the  same  to  be  in  the  parish  of  Llanengan,  in  the  county  of  Carnarvon.  Dated  8th 
June,  1848,  and  signed  and  sealed  by  the  two  justices. 

Fourth : 

"  To  the  Treasurer  of  the  guardians  of  The  St.  Asaph  Poor  Law  Union,  in  the 
county  of  Flint,  in  which  union  the  parish  of  Rhyddlan  is  situate ;  and  to  the  Trea- 
surer of  the  Guardians  of  The  Pwllheli  Poor  Law  Union,  in  the  county  of  Carnarvon, 
in  which  union  the  parish  of  Llanengan  is  situate ;  and  to  the  overseers  of  the  poor 
of  the  said  parish  of  Llanengan.  County  of  Flint,  to  wit.  Whereas  Dinah  Jones, 
a  single  woman,"  &c,  (reciting  the  removal  of  the  lunatic  under  the  first  order,  and 
also  the  second  and  third  orders) :  "  These  are  therefore  to  order  you.  the  treasurer 
of  the  Guardians  of  The  Pwllheli  Poor  Law  Union,  in  which  union,"  &c.,  "to  pay  to 
the  Treasurer  of  the  Guardians  of  the  St.  Asaph  Poor  Law  Union,  in  which  union," 
Ac.,  62.  4».  Gd.,  expenses  of  examination  and  conveyance,  and  26/  15«.  6^.,  paid  by 
the  overseers  of  Rhyddlan  to  the  treasurer,  &c.,  of  the  asylum,  for  lodging,  main- 
tenance, &c.,  and  to  pay  to  the  treasurer,  &c.,  of  the  asylum  the  reasonable  charges 
of  lodging,  Ac,  from  the  date  of  the  order,  so  long  as  the  pauper  should  be  confined. 
Bated  8th  June,  1848.    Signed  and  sealed  by  the  same  two  justices. 

The  notice  and  Beveral  of  the  grounds  of  appeal  were  set  out  in  the 
case.    The  fortieth  and  forty-first  were  as  follows. 

Fortieth.  Because  the  said  Ruth  Jones,  the  mother  of  the  said 
Dinah  Jones,  is  legally  settled  in  the  said  parish  of  Rhyddlan ;  and 
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because  the  said  Dinah  Jones  is  legally  settled  in  the  said  parish  of 
Rhyddlan,  her  mother's  said  settlement  therein  being  legally  commoni* 
cated  to  her. 

Forty-first.  Because,  at  the  time,  and  for  forty  days  next  previous 
*^^m  ^^  ^^^  time,  of  the  making  of  the  *said  first-mentioned  order  of 
-'  W.  S.  Conwy  (if  any  such  order  hath  been  made),  the  said  Ruth 
Jones  was  legally  entitled  to,  and  in  possession  of,  a  certain  freehold 
tenement)  situated  in  the  said  parish  of  Rhyddlan,  and  because  the  said 
Ruth  Jones  has  been  resident  in  the  said  parish  of  Rhyddlan  for  forty 
days  next  previous  to  and  up  to  the  time  of  the  making  of  the  first- 
mentioned  order  of  W.  S.  Conwy  (if  any,  &c.),  and  because  the  said 
Dinah  Jones  then  was  and  now  is  unemancipated  from  her  said 
mother. 

On  the  hearing  of  the  appeal,  it  appeared  that  the  respondent  parish 
was  included  in  the  St.  Asaph  Poor  Law  Union  at  the  time  of  the  mak- 
ing of  the  order  of  W.  S.  Conwy,  dated  11th  July,  1846,  for  the  con- 
finement of  the  said  lunatic  pauper.  And  it  also  appeared  that  the 
lunatic  pauper  was  brought  before  W.  S.  Conwy  at  the  instance  and 
by  the  authority  of  the  relieving  officer  of  the  said  union.  But  it  was 
not  proved  that  any  previous  order  had  been  made  by  W.  S.  Conwy 
requiring  the  said  relieving  officer  to  bring  her  before  him. 

It  was  contended  by  the  appellant  parish,  under  certain  grounds  of 
appeal, (a)  that  the  order  of  W.  S.  Conwy,  for  confining  the  lunatic,  was 
bad,  because  it  did  not  appear,  on  the  face  of  that  order  or  the  exa- 
mination, that  the  lunatic  pauper  had  been  brought  before  W.  S. 
Conwy  by  the  relieving  officer  of  the  St.  Asaph  Poor  Law  Union  by 
virtue  of  a  previous  order  under  the  hand  and  seal  of  the  said  W.  S. 
^oqi-i  Conwy,  requiring  such  relieving  officer  to  bring  her  before  *him 
-'  in  pursuance  of  the  provisions  contained  in  the  Act,  &c. 

And  it  was  also  contended,  under  another  ground  of  appeal,  that  the 
said  order  for  the  confinement  of  the  lunatic  was  bad,  because  it  did 
not  appear,  on  the  face  of  the  examination,  that  legal  evidence  had 
been  given  before  W.  S.  Conwy,  before  he  made  his  said  order,  that  she 
was  chargeable  to  the  respondent  parish  at  the  time  of  the  making  of 
the  last-mentioned  order. 

And  it  was  also  contended,  under  other  grounds  of  appeal,  that  the 
said  order  was  bad  on  the  face  of  it,  because  it  was  not,  as  they  con- 
tended, made,  signed,  and  directed  according  to  the  form  of  the  Sche- 
dule (E)  No.  1,  annexed  to  stat.  8  &  9  Vict.  c.  126. 

And  it  was  further  contended,  under  other  grounds  of  appeal,  on 
behalf  of  the  appellants,  that,  inasmuch  as  the  last-mentioned  order  of 
W.  S.  Conwy  was  (as  the  appellants  contended)  bad  for  all  or  some  or 
one  of  the  reasons  or  grounds  above  mentioned,  all  the  other  orders 

(o)  Theae  raised  the  disputed  points  in  Turions  forms.    It  has  not  been  thought  necessarj  to 
■et  out  any  but  the  40th  and  41st 
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above  set  out  and  made  subsequent  thereto,  or  founded  thereon,  iivere 
also  null  and  void  in  law,  as  being  made  without  jurisdiction  or  founda- 
tion to  make  the  same. 

The  Sessions  overruled  the  said  several  objections,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  validity  of  the  objec- 
tions. 

It  was  further  contended,  on  behalf  of  the  appellants,  under  other 
grounds  of  appeal,  that  the  order  of  W.  S.  Conwy  and  E.  L.  Richards, 
of  maintenance,  dated  8th  June,  1848,  was  bad  in  law  on  the  face 
thereof,  because  the  complaint,  stated  in  the  last-mentioned  order  to 
have  been  made  by  the  churchwardens  and  overseers  of  the  poor  of  the 
respondent  parish,  *was  insuflScient  in  law  to  warrant  the  making  p^eoqo 
of  the  last-mentioned  order.  ^ 

The  Sessions  overi^uled  the  said  objection  to  the  last-mentioned  order, 
and  held  that  the  same  was  good  in  law  on  the  face  thereof,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  on  the  said  objection  thereto. 

The  Sessions  then  proceeded  to  hear  the  merits  of  the  settlement  of 
the  lunatic ;  and  it  was  proved  before  them,  by  the  respondents,  that 
the  pauper  was  born  in  July,  1811 :  that  she  was  then  settled  in  the 
appellant  parish  (under  a  derivative  settlement  from  her  father),  and 
retained  such  settlement  up  to  the  time  of  her  removal  to  the  lunatic 
asylum  as  hereinafter  mentioned,  unless  the  Sessions  were  warranted  in 
adjudging  that  she  had  lost  the  same,  and  acquired  a  new  settlement, 
under  the  circumstances  hereinafter  mentioned.  And  it  was  also  proved 
that,  from  the  time  of  her  birth  until  her  removal  to  the  lunatic  asylum 
as  hereinafter  mentioned,  she  resided  with  her  mother  Ruth  Jones, 
widow,  her  father  having  died  in  1817 :  and  that,  in  1846,  the  pauper, 
having  become  lunatic,  was  removed  to  Haydock  Lodge  lunatic  asylum, 
under  the  order  of  the  said  W.  S.  Conwy,  of  11th  July,  1846,  herein- 
before mentioned. 

In  answer  to  this  case  of  the  respondents,  the  appellants,  under  the 
fortieth  and  forty-first  grounds  of  appeal,  undertook  to  show  that  the 
derivative  settlement  of  the  lunatic  from  her  father  had  been  superseded 
by  a  subsequent  derivative  settlement  under  her  mother,  acquired  after 
the  father's  death.  And  they  proposed  to  prove,  by  the  verbal  cross 
examination  of  the  said  Ruth  Jones,  the  pauper's  mother,  that,  in 
*1841f  the  said  Ruth  Jones  acquired  a  settlement  by  the  pur-  rn^ooo 
chase  of  a  freehold  estate  in  the  respondent  parish,  and  a  resi-  ^ 
dence  thereunder ;  and  that  the  said  lunatic  also  acquired  such  settle- 
ment in  right  of  her  mother.  It  was  contended,  on  behalf  of  the 
respondents,  that  the  appellants  were  not  at  liberty,  under  the  fortieth 
and  forty-first  grounds  of  appeal,  to  give  evidence  of  the  suid  alleged 
settlement  by  purchase  of  the  said  estate,  inasmuch  as  the  last-mentioned 
grounds  of  appeal  were  not  sufficiently  explicit,  and  did  not  furnish  the 
respondents  with  sufficient  information  as  to  any  such  settlement.     And 
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it  was  also  objected  that  the  evidence  offered,  being  the  parol  evidencr 
of  the  pauper's  mother,  was  inadmissible  without  producing  or  account- 
ing for  the  deed  or  deeds  of  conveyance  of  the  said  freehold  estate. 

The  Sessions  were  of  opinion  that  the  fortieth  and  forty-first  grounds 
of  appeal  were  suflSciently  explicit  to  entitle  the  appellants  to  give  in 
evidence  the  subsequent  settlement  by  estate,  and  that  the  parol  evi- 
dence of  Ruth  Jones  was  admissible  for  this  purpose  :  and  they  received 
the  evidence,  and  held,  upon  the  verbal  statement  of  Ruth  Jones,  that 
she  had  acquired  an  estate  by  the  purchase  of  a  freehold  house  and 
premises  in  the  respondent  parish  for  a  sum  exceeding  30/.,  and  by  a 
residence  in  the  parish ;  and  that  the  pauper  was  settled  in  the  respon- 
dent parish  by  a  derivative  settlement  from  her  mother.  And  thej 
quashed  the  order  of  maintenance,  upon  the  merits  of  the  said  settle- 
ment, subject  to  the  opinion  of  the  Court  on  this  case. 

If  this  Court  should  be  of  opinion  that  the  appellants  were  not  enti- 
^oo^-i  tied,  under  the  fortieth  and  *forty-fir8t  grounds  of  appeal,  to 
^  give  in  evidence  the  said  subsequent  settlement  by  estate  in  the 
respondent  parish,  then  the  said  order  of  maintenance  was  to  be  con- 
firmed, upon  the  merits  of  the  said  settlement,  and  the  said  order  of 
Sessions  quashed ;  unless  the  Court  should  be  of  opinion  that  the  said 
order  of  maintenance  appealed  against  was  bad  by  reason  of  any  of  the 
objections  which  had  been  previously  taken  by  the  appellants  to  the 
said  first-mentioned  order  of  the  said  W.  S.  Conwy,  or  by  reason  of  the 
said  objection  to  the  statement  of  the  complaint  in  the  said  order  of 
maintenance ;  in  which  case  the  said  order  of  maintenance  was  to  be 
quashed,  by  reason  of  such  objection  or  objections  so  invalidating  the 
same,  and  the  said  order  of  Sessions  to  stand  confirmed. 

Totonsendy  in  support  of  the  order  of  Sessions. — The  objections  to 
the  preliminary  proceedings  will  be  immaterial,  if  the  Sessions  were 
right  in  going  into  the  merits  of  the  settlement  under  the  fortieth  and 
forty-first  grounds  of  appeal.  Those  grounds  were  sufiicient.  The 
fortieth  ground  shows  that  a  derivative  settlement  from  the  mother  was 
relied  on :  and  the  forty -first  shows  the  nature  of  that  settlement  with 
sufficient  clearness,  and  that  it  was  intended  to  prove  a  settlement  by 
the  ownership  of  a  freehold  estate.  The  forty-first  ground  alleges  resi- 
dence.    No  greater  precision  was  necessary;  Regina  v.  Melksham.((z) 

(a)  Wednesday,  June  4th,  1845.  The  Sessions  had  in  this  case  confirmed  an  order  for  the 
removal  of  a  pauper  to  the  parish  of  Melksham  in  Wiltshire,  subject  to  a  ease.  By  the  exami- 
nations, it  appeared  that  the  settlement  in  Melksham  was  insisted  upon,  on  the  grounds,  first,  of 
settlement  by  estate,  secondly,  of  relief.  The  second  ground  became  immaterial.  As  to  the 
first,  the  pauper  in  his  examination  stated  that  his  father  was  settled  in  Melksham,  by  having 
Inherited  a  cottage  from  his  (the  father's)  father,  where  the  pauper's  father  had  resided  for  seve- 
ral years  previous  ^nd  up  to  his  death,  on  which  the  cottage  descended  to  the  pauper  as  bis 
eldest  son ;  and  that  the  pauper  had  never  occupied  the  cottage  nor  resided  forty  days  in  Melk- 
sham.    The  question  reserved  was,  whether  the  examinations  showed  a  settlement  in  Melkrham. 

Pa»hleyt  in  support  of  the  order  of  Sessions. — The  value  is  immaterial,  and  so  is  the  residence, 
the  settlement  being  by  an  estate  inherited. 

Jffodget,  contrik. — The  nature  of  the  tenure  should  have  been  shown.    If  the  mere  possession 
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It  does  not  appear  that  the  ""estate  was  purchased :  no  deed  is  r^^oq^ 
shown.     An  equitable*  estate  would  be  sufficient  for  the  settle-  *- 
inent. 

The  Court  then  called  on 

Q-,  Hayes  and  ^.  Beavan^  contri. — The  fortieth  and  forty-first 
grounds  of  appeal  are  insufficient ;  for  they  omit  to  state  the  essential 
particulars  of  the  settlement  to  be  relied  on,  and  afford  the  respondents 
no  sufficient  means  of  inquiry.  A  settlement  by  estate  may  arise  by 
the  act  of  the  party,  or  by  act  of  law.  In  the  former  case,  by  stat.  9 
G.  1,  c,  7,  8.  5,  purchase-money  to  the  amount  of  802.  must  be  actually 
paid :  in  the  latter  case,  the  value  is  immaterial.  The  grounds  ought 
to  have  shown  that  in  the  present  case  it  was  intended  to  rely  on  a 
settlement  by  purchase,  and  on  payment  of  the  requisite  purchase- 
money,  as  one  of  the  essential  ingredients  of  that  description  of  settle- 
ment, or  to  have  *alleged  that  the  estate  came  by  act  of  law.  ri^c^oo 
It  has  been  established  by  many  decisions  that  all  the  essential  ^ 
ingredients  of  the  settlement  must  be  expressly  stated ;  Begina  v.  Old 
Stratford,  2  Q.  B.  613  (E.  C.  L.  B.  vol.  42),  Begina  v.  Bovey,  2  Q.  B. 
600  (E.  C.  L.  B.  vol.  42),  Begina  v.  Stoneleigh,  2  Q.  B.  680  (E.  C.  L. 
R.  vol.  42),  Begina  v.  Stowford,  2  Q.  B.  626  (E.  C.  L.  B.  vol.  42), 
Regina  v.  The  Justices  of  the  Eastern  Division  of  Sussex,  10  A.  &  E. 
682  (E.  C.  L.  B.  vol.  37). 

The  Court  then  called  upon  counsel  for  the  appellants  to  resume  their 
argument. 

Tawnsend^  FoulkeSy  and  Wintiy  in  support  of  the  order. — The  present 
case  is  distinguishable  from  those  cited,  because  the  fortieth  ground 
shows  that  the  pauper  acquired  a  derivative  legal  settlement  from  her 
mother ;  and  this  alone  would  be  sufficient.  But,  even  if  that  were  not 
so,  the  forty-first  ground  gives  sufficient  notice  of  the  nature  of  the 
mother's  settlement ;  and  since  stat.  11  &  12  Vict.  c.  31,  the  Court 
will  be  less  strict  than  formerly  in  construing  grounds  of  appeal ;  more 
especially  in  a  case  like  the  present,  where  the  Sessions  have  adjudi- 
cated on  the  merits.  Further,  the  original  order  for  confining  the  pau- 
per was  defective ;  and  this  is  a  good  ground  of  appeal.  Sect.  48  of 
stat.  8  &  9  Vict.  c.  126,  prescribes  the  mode  of  proceeding  in  the  case 
of  pauper  lunatics.  The  relieving  officer  of  the  union  is  to  give  notice 
to  the  magistrate  in  the  first  instance ;  and  the  magistrate  is  thereupon 
to  issue  an  order  under  his  hand  and  seal,  directing  the  lunatic  to  be 
brought  before  him.     No  such  notice  appears  to  have  been  given,  or 

ii  reMed  upon,  the  time  should  hare  been  stated.  [Pattesok,  J. — It  has  always  been  thought 
that  a  fee  might  be  inferred  from  possession,  if  nothing  more  appeared.]  Hodgea  then  declined 
te  press  the  objection  farther. 

Lord  Db5va5,  G.  J. — The  Sessions  hare  done  right  in  eyerything  except  granting  a  ease. 

PATTBsojf,  WiLUAMB,  and  CoLBBioox,  Js.,  concorrod.  Order  confirmed. 

From  the  notes  of  R.  Hall,  Esq.  The  case  was  cited,  on  the  argument,  from  2  Now  Bess.  Ca. 
40. 

t2 
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*Q^7n  ^^^^^  made,  *iii  this  case ;  and  the  order  for  confining  the  lunatic 
^  was  therefore  irregular,  and  coram  non  judice.  And,  again,  as 
that  order  was  the  foundation  of  the  subsequent  orders  of  settlement 
and  maintenance,  the  whole  proceedings  must  be  invalid  for  want  of 
original  jurisdiction.  [Coleridge,  J. — If  the  lunatic  were  in  the  asy- 
lum, might  not  two  justices  make  an  order  adjudicating  the  settlement 
under  sect.  58,  without  inquiring  as  to  the  mode  in  which  the  lunatic 
had  been  originally  sent  thither  ?  Would  any  irregularity  in  the  preli- 
minary proceedings  affect  their  power  to  adjudicate  ?]  They  would  not 
have  such  power,  because  the  pauper  would  be  in  illegal  custody.  When 
a  particular  statutory  form  of  proceeding  is  directed,  any  material 
departure  from  it  is  fatal ;  Davison  v.  Gill,  1  East,  64. 

Patteson,  J. — The  fortieth  and  forty-first  grounds  of  appeal  are  in- 
suflScient.  At  first  I  thought  differently ;  but  the  decisions  with  respect 
to  other  kinds  of  settlement  remove  all  doubt.  It  has  been  decided 
that,  in  cases  of  hiring  and  service,  and  renting  a  tenement,  it  is  not 
sufficient  merely  to  say  that  a  settlement  was  acquired  by  hiring  and 
service,  or  renting  a  tenement  in  the  parish :  but  every  circumstance 
necessary  to  constitute  the  settlement  must  be  stated.  So  here  it  was 
not  enough  merely  to  state  that  the  pauper's  mother  was  entitled  to 
and  in  possession  of  a  freehold  tenement,  and  resided  forty  days  in  the 
parish :  it  should  have  been  shown  how  and  when  the  estate  was  acquired, 
and,  if  by  purchase,  whether  purchase-money  to  the  amount  of  SOL  had 
j^rtoQ-i  been  paid.  But  the  present  *grounds  of  appeal  do  not  even  show 
•^  whether  the  estate  was  acquired  by  purchase  or  by  act  of  law. 
With  respect  to  the  other  point  which  has  been  argued,  the  question  is, 
whether  it  was  necessary,  in  order  to  give  jurisdiction,  that  there  should 
have  been,  in  the  first  instance,  an  information  by  the  relieving  officer, 
and  an  order  under  the  hand  and  seal  of  the  magistrate,  requiring  the 
relieving  officer  to  bring  the  pauper  before  him  ?  It  appears  from  the 
case  that,  in  point  of  fact,  the  pauper  was  taken  before  the  magistrate 
at  the  instance  and  by  authority  of  the  relieving  officer ;  but  it  is  con- 
tended that  she  was  so  taken  without  due  legal  authority.  Admitting 
this  to  have  been  the  fact,  I  think  it  did  not  affect  the  authority  of  the 
magistrate  when  the  lunatic  was  brought  before  him ;  and  that  the  pro- 
visions of  the  statute  as  to  preliminary  proceedings  were  meant  as  direc- 
tions to  the  relieving  officer,  and  not  for  the  purpose  of  conferring  juris- 
diction on  the  justice.  When  the  lunatic  is  brought  before  him,  I  think 
that  he  has  jurisdiction  to  make  the  necessary  inquiries,  and  the  order 
for  confinement ;  and  that  neither  this  order  nor  the  orders  of  settle- 
ment and  maintenance  can  be  affected  by  any  preliminary  irregularity 
on  the  part  of  the  relieving  officer. 

Coleridge,  J. — As  to  the  first  point,  I  am  clearly  of  opinion  that, 
not  only  upon  the  authorities,  but  upon  the  broadest  principles  of 
justice,  these  grounds  of  appeal  are  insufficient,  and  do  not  give  the 
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respondents  the  information  necessary  for  enabling  them  to  make  in- 
quiries abont  the  merits  of  the  settlement  intended  to  be  relied  on. 
The  grounds  merely  show  that  the  pauper's  mother  was  entitled  to  and 
in  ^possession  of  a  freehold  estate,  without  giving  any  informa-  r+ooq 
tion  as  to  the  mode  in  which  it  had  been  acquired.  In  some  '- 
cases  of  settlement  by  estate  value  is  material,  and  in  others  not.  And, 
this  being  the  case  of  a  settlement  by  purchase,  the  grounds  ought  to 
have  shown  that  such  was  the  fact,  and  to  have  afforded  such  informa- 
tion as  would  have  enabled  the  respondents  to  inquire  into  the  question 
of  the  amount  and  payment  of  the  purchase-money.  On  the  other 
point,  I  am  of  the  same  opinion  as  my  Brother  Patteson,  and  think  the 
jurisdiction  of  the  magistrate  is  not  affected  by  any  irregularity  in  the 
mode  in  which  the  lunatic  is  brought  before \him. 

Erle,  J. — I  agree  in  thinking  the  grounds  insufficient.  They  ought 
to  give  such  information  as  may  fairly  enable  the  opposite  parties  to 
understand  the  real  nature  of  the  settlement  which  is  to  be  relied  on, 
and  go  to  the  Sessions  prepared  with  counter  evidence,  where  they  dis- 
pute it.  The  present  grounds  of  appeal  do  not  state  the  nature  of  the 
title  to  the  land,  nor  how  nor  when  it  was  acquired.  As  to  the  objec- 
tion which  has  been  raised  to  the  jurisdiction  to  make  the  orders,  I 
think  that  the  provisions  of  the  48th  section  as  to  the  mode  of  bringing 
the  lunatic  before  the  magistrate  are  directory  only.  I  also  think  that, 
in  the  present  case,  there  should,  at  all  events,  be  a  presumption  of 
jurisdiction  until  the  contrary  appears.  The  parties  are  of  course  not 
to  be  precluded  from  inquiring  into  any  material  facts,  as,  for  instance, 
whether  the  lunatic  was  a  chargeable  pauper  or  not :  but  here,  with 
respect  to  the  preliminary  proceedings,  the  Sessions  merely  state  that 
it  was  not  *proved  before  them  that  any  previous  order  had  been  r^qin 
made  directing  the  lunatic  to  be  brought  before  the  magistrate.  ^ 
I  therefore  think  the  Sessions  were  right  in  overruling  the  preliminary 
objections,  but  wrong  in  going  into  evidence  of  the  settlement  under 
the  fortieth  and  forty-first  grounds  of  appeal. 

Order  of  Sessions  qua8hed.(a) 

(a)  The  Reporters  are  indebted  to  G.  Hayes,  Esq.,  for  the  above  report. 
See  the  two  preoeding  and  the  next  three  oases. 


The  QUEEN  v.  The  Inhabitants  of  ST.  LEONARD'S,  SHORE- 
DITCH.    [Jan.  15,  1868.] 

Stat  12  A  13  Viet  c  103,  s.  5,  which  throws,  in  certain  oases,  the  expenses  of  remoTing  a  pau- 
per lunatic  to  an  asjlum,  and  maintaining  him  there,  on  the  Union  comprising  the  parish 
which  would  be  liable  but  for  the  statute,  applies  onlj  when  the  lunatic  has  been  placed  in  the 
asylum  under  an  order  of  justices :  not  when  he  has  been  removed  under  the  order  of  an  offi- 
eiattng  clergyman  and  a  parish  officer. 

Oir  appeal  against  an  order  of  two  justices,  directing  the  church- 
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wardens  and  overseers  of  the  parish  of  St.  Leonard,  Shoreditch,  in 
Middlesex,  to  pay  to  the  churchwardens  and  overseers  of  St.  Bartholomew 
the  Less,  in  the  city  of  London,  divers  sums  of  .money  for  the  lodging, 
maintenance,  &c.,  of  Mary  Leach,  a  lunatic  pauper,  during  the  time  she 
should  be  insane  and  confined  in  a  licensed  house,  situate  at  Peckham  in 
Surrey,  the  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

The  pauper  lunatic,  having  resided  for  more  than  five  years  with  her 
daughter  in  the  parish  of  Saint  Bride  in  the  West  London  Union  without 
having  received  relief  from  that  or  any  other  parish,  became  ill ;  and, 
in  consequence  of  such  illness,  was,  on  29th  May,  1851,  admitted  into 
the  hospital  of  Saint  Bartholomew,  situate  in  the  parish  of  Saint  Bar- 
tholomew the  Less,  in  the  same  Union.  When  she  went  to  the  said 
^^4.11  ^^P^^^^»  *^^^  intended  to  return  to  her  daughter's:  but,  after 
-^  having  been  in  the  hospital  about  ten  days,  she  became  insane 
there ;  upon  which  her  said  daughter,  Sarah  Barber,  applied  to  the 
Guardians  of  the  poor  of  the  West  London  Union  for  assistance  to 
remove  her  from  the  hospital ;  and  on  that  occasion  they  gave  her 
2«.  6(2.  for  the  hire  of  a  cab,  and  made  an  order  for  the  admission 
of  the  lunatic  into  their  union  workhouse.  And  accordingly,  in  pur- 
suance of  the  directions  of  the  said  Quardians,  she  was,  on  10th  June, 
1851,  removed  from  the  hospital  to  and  admitted  into  the  union  work- 
house, situate  in  West  Smithfield,  in  the  city  of  London,  where  she 
remained  until  21st  June,  1851;  when,  by  an  order  under  the  hands 
of  an  officiating  clergyman  of  the  parish  of  Saint  Bride  and  the  relieving 
officer  of  the  said  West  London  Union,  she  was  removed  to  a  lunatic 
asylum  situate  at  Peckham,  in  the  county  of  Suri^y.  The  union  work- 
house is  the  workhouse  of  the  parish  of  St.  Bride,  as  well  as  for  Saint 
Bartholomew  -  the  Less  ;  and  the  cost  of  her  maintenance  therein  was 
charged  by  the  Guardians  of  the  latter  parish.  On  9th  August,  1851, 
the  overseers  of  St.  Bartholomew  the  Less  obtained  an  order  of  justices, 
adjudging  the  place  of  the  last  legal  settlement  of  the  lunatic  to  foe  in 
the  parish  of  Saint  Leonard,  Shoreditch :  and  the  overseers  of  that 
parish  were  thereby  ordered  and  directed  to  pay  for  the  past  and  future 
maintenance  of  the  lunatic. 

The  parish  officers  of  Saint  Leonard  Shoreditch  did  not  deny  that 

the  settlement  was  in  their  parish,  but  contended  that,  the  pauper  having 

resided  in  the  parish  of  Saint  Bride  for  more  than  five  years  without 

^„.„.|  '''receiving  relief,  the  cost  of  maintaining  her  ought  to  be  a 

^  charge  on  the  common  fund  of  the  union. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that,  under  the 
above  circumstances,  the  order  of  maintenance  was  legally  made  upon 
Saint  Leonard's  Shoreditch,  the  order  of  Sessions  was  to  be  confirmed : 
but,  if  the  Court  should  be  of  opinion  that  the  maintenance  of  the 
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Innatic  should  be  charged  to  the  common  fund  of  the  VV^est  London 
Union,  then  the  order  of  Sessions  was  to  be  quashed. 

Euddlestone,  in  support  of  the  order  of  Sessions. — The  parish  of  St. 
,  Leonard,  being  the  parish  of  the  settlement,  must,  under  stat.  8  &  9 
Vict.  c.  126,  s.  62,  pay  the  expenses,  unless  they  are  thrown  on  the 
Union  by  stat.  12  and  13  Vict.  c.  103,  s.  5.  But  that  clause  applies 
only  to  the  expenses,  including  both  removal  and  maintenance,(a)  of 
''  a  lunatic  pauper  who  shall  have  been  or  shall  be  removed  under  any 
such  order  to  any  asylum,"  &c.  "  Such  order,"  by  reference  to  the 
beginning  of  the  section,  is  "any  order  of  justices."  Here  the  order 
is  only  under  the  hands  of  the  officiating  clergyman  and  the  relieving 
officer,  under  stat.  8  &  9  Vict.  c.  126,  s.  48. 

Bodkin,  contrd.. — The  5th  section  of  stat.  12  &  13  Vict.  c.  103, 
ought  not  to  receive  the  strict  interpretation  suggested.  The  intention 
of  the  Legislature  was  to  provide  different  modes  of  removing  lunatic 
paupers  to  proper  asylums,  and  then  to  have  them  treated,  as  far  as 
possible,  in  analogy  with  the  *treatment  of  ordinary  paupers.  It  rn^oAo 
cannot  have  contemplated  that  any  difference  in  the  disposal  of  ^ 
and  provision  for  lunatics  once  lodged  in  an  asylum  should  depend  upon 
the  mode  in  which  they  had  been  brought  thither.  The  case  of  a  lunatic 
pauper  who  is  too  ill  to  be  taken  before  the  justices  appears  not  to  have 
been  particularly  provided  for. 

Lord  Campbell,  G.  J. — It  is  admitted  that  the  justices  here  had 
power  to  make  the  order  on  the  parish  of  the  settlement,  or  else  on 
the  Union.  Now,  before  stat.  12  &  13  Vict.  c.  103,  the  order  would 
have  been  on  the  parish  of  the  settlement.  Mr.  Bodkin  relies  on  sect. 
5  of  that  statute:  and,  if  that  enactment  applies,  the  order  should  be 
made  on  the  Union.  But,  whatever  the  real  intention  of  the  Legisla- 
ture was,  we  must  judge  of  it  only  from  the  words  employed.  I  cer- 
tainly cannot  see  why  the  enactment  should  be  confined  to  the  case  of 
a  removal  by  justices ;  but  I  find  it  expressly  so  confined.  The  words 
*<any  such  order"  must  be  referred  to  "any  order  of  justices,"  as  the 
last  antecedent.  Therefore,  where,  as  here,  the  pauper  lunatic  has 
been  removed  only  by  the  order  of  the  clergyman  and  the  relieving 
officer,  the  case  stands  as  before  stat.  12  &  13  Vict.  c.  103. 

CoLBBiDaB,  WlOHTMAN,  and  Grompton,  Js.,  concurred. 

Order  of  Sessions  confirmed.(i) 

(a)  See  Oreneeri  of  Wigton  v.  Oyeneera  of  Snaith,  16  Q.  B.  496  (B.  C.  L.  B.  yoL  71). 
{i)  See  the  three  preceding  and  the  next  two  cases. 
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^      ^       *The  QUEEN  v.  The  Inhabitants  of  WINSTER. 
J  {April  24,  I860.] 

By  Stat  8  A  9  Vict.  c.  126,  s.  62,  when  a  pauper  has  been  sent  by  order  of  justices,  Ae^  to  a 
lunatic  asylum,  and  is  afterwards  adjudged  to  be  settled  in  a  parish  or  union  other  than  that 
from  which  he  was  sent,  two  justices  may  make  an  order  upon  the  guardians  or  overseers  of 
the  first^mentioned  parish  or  union  for  payment  to  the  guardians  or  OTeraeera  of  the  other 
parish  or  union  of  all  expenses  ''incurred  by"  them  "in  or  about  the  examination  of  each 
lunatic,  and  his  conveyance  to  the  asylum/'  "and  of  all  moneys  paid  by*'  them  to  the  propri- 
etor of  the  asylum  "  for  the  lodging,  maintenance,"  Ac,  "  of  such  lunatic,  and  incurred  within 
tioelve  calendar  monthe  previoue  to  the  date  of  each  order,** 

Held  that  the  limitation  to  twelve  months  applies  to  the  expenses  of  lodging,  maintenance,  Ac, 
but  not  to  those  of  examination  and  conveyance.  And  an  order  for  payment  of  both  c)as9es 
of  expenses,  not  showing  when  any  part  had  been  incurred,  but  only  that  they  had  been  paid 
within  the  preceding  twelve  months,  was,  on  certiorari,  quashed  as  to  the  expenses  of  lodgiog^ 
maintenance,  Ac,  but  not  as  to  those  of  conveyance  and  examination. 

When  orders  have  been  returned  to  a  certiorari,  and  their  validity  is  argued  on  the  returo,  it  is 
too  late  to  urge  that  the  objections  to  the  order  were  not  specified  in  the  rule  for  a  certioran. 


In  Michaelmas  term,  1849,  Pashley  obtained  a  rule  nisi  to  quash  the 
following  order,  returned  to  the  Court  on  certiorari. 
•  The  order,  dated  27th  December,  1848,  was  made  by  two  justices  in 
and  for  the  county  of  Nottingham,  in  which  the  parish  of  Bulwell 
after  mentioned  was  situate.  It  recited,  first,  an  order  made  by  one 
of  the  said  justices,  dated  25th  November,  1846,  directing  the  Super- 
ifitendent  of  the  lunatic  asylum  in  and  for  the  said  county  to  receive 
Ann  Brown,  a  pauper,  into  that  asylum.  Secondly,  an  order  of  the 
said  two  justices,  dated  27th  December,  1848,  whereby,  after  stating 
that,  by  virtue  of  the  previous  order,  Ann  Brown  had  been  conveyed 
f«*om  the  parish  of  Bulwell  in  the  Union  of  Basford,  in  the  counties  of 
Nottingham  and  Derby,  to  the  said  asylum,  and  had  ever  since  been 
and  then  was  confined  therein ;  and  that  the  said  two  last-mentioned 
justices  had  inquired  into  the  settlement  of  the  said  Ann  Brown,  and 
satisfactory  evidence  had  been  given  before  them  that  her  last  legal 
settlement  was  then  in  the  township  and  chapelry  of  Winster  in  the 
parish  of  Youlgrave,  in  the  Union  of  Bakewell  in  the  county  of  Derby, 
^QAt--^  the  said  *two  justices  adjudged  that  the  settlement  of  Ann 
-*  Brown  was  in  the  said  township  and  chapelry  of  Winster.  The 
order  of  27th  December,  1848,  then  proceeded : 

''And  whereas  complaint  hath  been  made  to  us,"  &c.  (the  two  justices  making  this 
order),  **  by  the  guardians  of  the  Basford  Poor  Law  Union,  in  which  the  said  parish 
of  Bulwell  is  situate,  that  they  have  incurred  great  expense  in  and  about  the  exami* 
nation  of  the  said  Ann  Brown,  and  in  and  about  her  conveyance  to  the  said  asyloic 
and  that  they  have  paid  divers  sums  of  money  to  the  treasurer  of  the  said  a^yluu- 
for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said  Ann  Brown  in 
the  said  asylum,  where  she  hath  ever  since  been  confined  at  the  charge  and  expense 
of  the  said  Basford  Union,  and  the  said  guardians  of  the  said  Basford  Union  there- 
fore now  make  application  unto  us"  for  an  order  upon  the  treasurer  of  the  guardians 
of  the  said  Bakewell  Union  "  for  payment  to  the  treasurer  of  them  the  said  guardians 
of  the  said  Basford  Union  of  the  amount  of  the  said  expenses,  and  of  the  moneys  so 
paid  by  them  to  the  treasurer  of  the  asylum  as  aforesaid :  And,  it  being  now  satis- 
factorily pntved  unto  us  the  said  last-mentioned  justices  upon  oath  that  the  said 
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l^ardians  of  the  poor  of  the  said  Basford  Union  hare  heretofore,  and  within  twehe 
calendar  months  before  the  making  of  this  order ^  paid  the  following  sums  in  respect  of 
the  said  Ann  Brown :  that  is  to  say,  the  sum  of  20«.,  being  the  reasonable  expenses 
incurred  by  the  said  Basford  Union  in  and  about  the  examinatiun  of  such  lunatic  and 
their  conveying  of  her  to  the  said  asylum,  and  also  the  further  sum  of  201. 17s.  2d.,  being 
the  amount  of  the  several  sums  which  by  the  treasurer  of  the  said  guardians  of  the 
said  Basford  Union  have  been  paid  to  the  said  treasurer  of  the  said  aaylum  for  the 
reasonable  charges  for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  such 
lanatic  in  the  said  asylum :  We  do  therefore  order  you  the  said  treasurer,''  &c.  (of 
the  Bakewell  Union),  "to  pay  to  the  treasurer,"  &c,  (of  the  Basford  Union),  **the 
aaid  several  sums  of  20s,  and  20L  17s.  2d.,  making  in  the  whole  the  sum  of  211.  17^. 
2d.  And  we  do  further  order  you/'  &o,  (the  treasurer  of  the  Bakewell  Union),  **  to 
pay  to  the  said  treasurer  of  the  said  asylum  the  sum  of  14^.,  being  the  weekly  sum 
now  fixed  by  the  committee  of  visiters  of  the  said  asylum,  or  such  other  sum  as  the 
said  committee  shall  hereafter  from  time  to  time  fix  in  that  behalf,  weekly  and  every 
week  from  the  27th  day  of  December,  1848,  for  and  during  so  long  time  as  the  said 
lunatic  Ann  Brown  shall  be  confined  in  the  said  asylum  under  the  said  order  as  afore- 
said ;  the  8aid  weekly  sum  of  14s.  appearing  to  us  to  be  a  reasonable  charge  for  the 
future  lodging,  maintenance,"  &o.,  *'  of  the  said  lunatic.     Given/'  &c. 

Benison  now  showed  cause. — First.  The  objections  to  the  order  are 
not  specified  in  the  rule  for  a  certiorari  ^according  tostat.  11  &  r^oAa 
12  Vict,  c-  31,  s.  6,  which,  on  reference  to  stat.  8  &  9  Vict.  c.  *- 
126,  8.  62,  must  be  considered  as  extending  to  orders  of  this  kind. 
Notice  of  the  points  relied  upon  was  not  given  till  the  service  of  the 
rule  nisi  to  quash.  [Lord  Campbell,  C.  J. — You  are  not  no^  showing 
cause  against  the  rule  for  a  certiorari.  The  question  you  raise  as  to 
the  time  of  notice  ought  to  have  been  before  us  by  afiidavit.]  Then  as 
to  the  order.  It  is  objected,  as  to  the  sum  of  20«.,  that  the  expenses, 
to  this  amount,  do  not  appear  to  have  been,  according  to  stat.  8  &  9 
Vict.  c.  126,  s.  62,(a)  « incurred  within  twelve  calendar  months  previous 
to  the  date  of  such  order."  But  the  words  of  the  act  do  not  impose 
this  limit,  as  to  the  costs  of  examination  and  conveyance.  [Lord  Gamp- 
bell,  C.  J. — The  words  "incurred  within,"  &c.,  may  override  all  that 
precedes.]  That  is  not  a  reasonable  grammatical  construction;  nor 
was  it  adopted  in  Regina  v,  Wolverhampton,  ant^,  p.  318,  326,  where 
CoLERiDQB,  J.,  expressed  an  opinion  against  it.  As  to  the  20L  lis. 
2d. :  the  expenses  of  lodging,  maintenance,  &;c.,  are  within  the  restric- 
tion as  to  twelve  months ;  and  the  objection  is  that  these  costs  are  in 
the  order  said  to  have  been  "paid,"  but  not  said  to  have  been  "in- 
curred," within  twelve  months.  But,  when  it  appears  that  the  guardians 
paid  these  within  the  time,  it  is  reasonable  to  suppose  that  they  were 
incurred  within  it.  The  language  must  be  construed  popularly.  There 
is  no  affidavit  that  the  expenses  were  in  fact  so  incurred  that  the  magis- 
trates had  not  jurisdiction  to  allow  them :  and,  the  question  being  one 
which  involves  the  jurisdiction  itself,  affidavits  on  the  *subject  p+o^.^ 
might  have  been  put  in ;  Regina  v.  Bolton,  1  Q.  B.  66  (E.  C.  L.  '- 
B.  vol.  41).     [Pattkson,  J. — The  justices  making  this  order  seem  to 

(a)  For  th«  materiM  words  of  this  elMise  see  p.  324,  nc  te  (k),  snt^. 
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have  thoaght  it  enongh  that  the  money  was  paid  within  twelve  months. 
The  20«.  must  have  been  incurred  more,  than  twelve  months  back.] 
The  word  "paid"  may  refer  to -payments  of  expenses  incurred  during 
various  periods.  The  Court  will  prefer  that  construction  which  validates 
instead  of  defeating  the  instrument ;  Regina  v,  Aldbrough,  13  Q.  B. 
190,  197  (E.  C.  L.  R.  vol.  66).  At  any  rate  the  order  may  be  quashed 
as  to  part,  but  upheld  for  the  rest ;  Rex  v.  Maulden,  8  B.  &  C.  78  (E. 
C.  L.  R,  vol.  16),  Rex  v.  St.  Nicholas,  Leicester,  3  A.  t  E.  79  (E.  C. 
L.  R.  vol.  30) ;  the  principle  of  which  cases  was  not  disputed  in  Regina 
V.  Stoke  Bliss,  6  Q.  B.  158  (E.  G.  L.  R.  vol.  51).  (Another  objection 
was  raised,  but  not  insisted  upon.) 

Pa$hlei/y  contri. — The  justices  seem  to  have  intended  the  two  sums 
named  to  cover  the  expenses  of  examination  and  conveyance,  and  those 
of  lodging,  maintenance,  &c.,  for  all  the  subsequent  period.  The  case 
is  not  one  in  which,  on  the  principles  laid  down  in  Regina  v,  Bolton, 
affidavits  are  admissible  to  remove  the  foundations  of  jurisdiction.  It 
may  be  that  the  order  is  bad  for  the  20Z.  lis.  2d.<,  and  good  for  the 
20«. ;  though  Regina  v.  Stoke  Bliss  does  not  support  that  position. 
[GoLBRiDGB,  J. — There  the  two  parts  of  the  order  could  not  be  sepa- 
rated, and  the  whole  was  quashed.]  As  to  the  209. :  in  Regina  9. 
Wolverhampton,  antd,  p.  326,  there  was  an  expression  of  opinion  by 
one  of  the  Court :  but  no  ciecision  was  necessary ;  and  only  one  side 
was  heard  upon  the  point.  The  words  "  and  incurred  within  twelve 
*^d«l  ^*^®^^*r  months,"  in  sect.  62,  *override  all  that  precedes  as  to 
^  payment.  [Lord  Campbell,  C.  J. — For  the  latter  class  of  pay- 
ments, in  respect  of  lodging,  maintenance,  &c.,  an  order  could  always 
be  obtained  within  the  limited  period ;  the  former  class,  if  within  the 
same  limitation,  might  never  be.  recoverable.]  The  Legislature  did  not 
intend  that  questions  of  account  should  be  opened  upon  events  long 
gone  by.  Sect.  62  introduces  a  special  power  of  charging  parishes 
with  certain  costs  retrospectively ;  a  new  charge  is  not  to  be  extended. 

Lord  Gampbbll,  C.  J. — It  is  a  new  charge,  but  also  a  new  relief. 
This  is  a  good  order  for  the  20^.,  and  so  far  as  the  order  is  prospective. 
As  to  the  rest,  the  adjudication  of  costs  of  lodging  and  maintenance, 
&c.,  without  limit  in  respect  of  the  time  during  which  they  were  incurred^ 
cannot  be  supported :  the  order  must  be  quashed  as  to  that ;  not  as  to 
the  residue. 
.  Pattbson,  J.,  concurred. 

WiQHTMAN,  J. — ^The  expenses  for  which  20^.  are  here  charged  stand 
upon  a  distinct  principle.  Such  expenses  may  consist  of  one  item,  once 
incurred:  the^oth^r  class  are  in  their  nature  continuing,  and  may 
require  to  be  limited  to  the  period  of  one  year.  Taking  this  view  of 
the  subject,  sect.  62  may  be  rendered  quite  consistent.  When  it  speaks 
of  the  expenses  attendant  on  examination  and  conveyance,  the  language 
is  quite  general ;   when  it  speaks  of  the  maintenance,  lodging,  and 
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clothing,'  we  find  words  restricting  the  allowance  to  a  period  of  twelve 
months :  and  it  seems  to  me  that  these  words  are  confined  to  the  latter 
part  of  the  clause.  The  magistrates  here  have  not  used  words  bringing 
their  ♦allowance  of  the  latter  class  of  expenses  within  the  pre-  r^^oAQ 
scribed  limit  of  twelve  months.  They  may  in  fact  have  been  *- 
incurred  during  a  longer  period :  and  we  cannot  speculate  whether  they 
were  so  or  not. 
EBLBy  J.,  concurred. 

Rule  absolute  to  quash  the  order  as  to  202.  lis.  2d.{a) 

(a)  See  the  nezt,  and  the  four  preceding  caaea. 


The  QUEEN  v.  The  Inhabitants  of  MINSTER. 

It  is  BO  Talid  objection  to  an  order  of  maintenance  made,  under  etat  8  Ai  9  Vict.  o.  126,  8.  62,  on 
a  parish  adjadged  to  be  the  last  legal  settlement  of  a  paaper  lunatic  confined  in  an  asylum, 
that  the  lunatic  is  not,  on  the  face  of  the  order,  found  to  be  chargeable  to  the  parish  whence 
be  was  removed,  if  the  order  shows  that  in  fact  the  lunatic  has  been  maintained  in  the  asylum 
at  the  expense  of  such  parish. 

Hor  thai  notice  of  such  chargeability  has  not  been  sent  to  the  parish  on  which  the  order  is  made : 
and,  if  this  were  nece^ary,  it  would  be  enough  to  send  the  examinations  on  which  the  order 
was  made,  if  they  show  the  chargeability. 

Nor  that  the  medical  certificate,  annexed  to  the  order  for  removal  to  the  asylum,  varies  from  the 
form  in  Schedule  (E)  No.  1  of  stat.  8  Ai  9  Vict  c.  126,  in  not  stating  the  place  of  abode  of  the 
person  signing  it,  or  that  he  was  a  fellow  or  licentiate  of  the  College  of  Physicians  or  a  gradu- 
ate in  Medicine,  or  a  member  of  the  College  of  Surgeons,  or  an  apothecary  authorised  by  the 
Apothecaries'  Company. 

The  confinement  of  the  lunatic  does  not  become  unlawful  by  reason  of  such  irregularity,  where 
it  does  not  appear  that  there  was  in  fact  no  qualification,  or  that  the  residence  was  in  fact  not 
known :  and  the  existence  of  the  qualification,  and  the  fact  of  the  residence  being  known, 
may  be  inferred  from  the  examinations. 

The  confinement  existing  de  facto,  and  not  being  unlawful,  the  jnrisdiction  of  the  justices  to 
adjudicate  on  the  settlement,  and  to  make  an  order  of  maintenance,  arises. 

The  keeper  of  the  asylum  incurs  responsibility  by  receiving  the  lunatic  without  a  regular  medi- 
cal certificate ;  but,  having  so  received  him,  is  bound  to  continue  the  confinement  until  the 
lunatic  is  diachat'ged. 

The  officers  of  the  parish  of  Minster  in  Cornwall  appealed,  at  Quarter 
Sessions,  against  the  following  order. 

**  Cornwall,  to  wit.  To  the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Lanteglos  by  Camelford,  in  the  county  of  Gocnwall,  and  to  Thomas  Forster,  Esq., 
treasurer  of  the  guardians  of  the  poor  of  The  Camelford  Union,  in  the  said  county 
of  Cornwall.  Whereas,  by  a  certain  order  of  Samuel  Chilcott,  clerk,  one  of  Her 
Majesty's  justices,"  &c.,  "-of  Cornwall,  made  on  the  17th  day  of  July,  1847,  and 
directed  to  the  superintendent  of  the  lunatic  asylum  in  and  for  the  county  of  Corn- 
wall, reciting :  That  the  said  Samuel  Chilcott,  having  called  to  his  assistance  a 
surgeon,  and  having  personally  examined  Joanna  Davey,  a  pauper,  and  being  satis- 
fied that  the  said  J.  D.  was  an  insane  person,  and  a  proper  person  to  be  confined,  the 
said  S.  C.  thereby  directed  the  said  superintendent  of,"  &c.,'"  to  *receive  the  r^or/^ 
■aid  Joanna  Davey,  as  a  patient,  into  the  said  asylum.  And  whereas,  by  a  ^ 
certain  other  order,  under  the  hands  and  seals  of  us  the  undersigned,  John  Braddon, 
Inquire,  and  Samuel  Chilcott,  clerk,  two  of  Her  Majesty's  justices,"  &c.,  ''of  Com- 
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wall,  in  which  county  the  said  a^lum  is  situate,  bearing  even  date  herewith,  afWr 
reciting  the  said  first-mentioned  order,  and  reciting  that  the  said  J.  B.  and  S.  C.  had 
tlien,  in  pursuance  of  the  statute,''  &c.,  "  inquired  into  the  last  legal  settlement  of 
the  said  J.  D.,  so  ordered  to  be  confined  in  the  said  asylum  as  aforesaid ;  and,  s&tis- 
fiictory  evidence  upon  oath  being  then  given  before  us  that  the  parish  of  Minsfor,  in 
the  county  of  Cornwall,  is  the  place  of  the  last  legal  settlement  of  the  said  J.  D.,  we, 
the  said  J.  B.  and  S.  C,  justices  as  aforesaid,  did  thereby  adjudge  that  the  said  parish 
of  MinBter  was  the  place  of  the  last  legal  settlement  of  the  said  J.  D. :  And  whereas 
the  said  parish  of  Minster  is  one  of  the  parishes  included  and  comprised  in  the  said 
Oamelford  Union :  And  whereas  complaint  hath  been  made  unto  us,  the  said  J.  B. 
and  S.  C,  two  of  Her  Majesty's  justices,"  &c.,  "  of  Cornwall  as  aforesaid,  in  which 
said  county  the  parish  of  Lanteglos  by  Camelford,  from  which  the  said  J.  D.  wu 
sent  to  the  said  lunatic  asylum,  is  situate,  by  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  Lanteglos  by  Camelford,  that  they,  on  behalf  of  the  said 
parish  of  Lanteglos  by  Camelford,  have  incurred  great  expense '  in  and   about  the 
examination  of  the  said  J.  D.,  and  in  and  about  her  conveyance  to  the  said  asylum, 
and  that  they  have  paid  divers  sums  of  money  to  the  treasurer  of  the  said  asylum 
for  the  lodging,  maintenance,  medicine,  clothing,  and  care  of  the  said  J.  D.  in  the 
said  asylum,  where  she  hath  ever  since  been  and  now  is  confined  at  the  charge  and 
expense  of  the  said  parish  of  Lanteglos  by  Camelford :  And  the  said  churchwardens," 
&c.,  **  of  Lanteglos  by  Camelford  therefore  now  make  application  unto  us,  the  said 
justices,  for  an  order  upon  the  treasurer  of  the  guardians  of  the  poor  of  the  said 
Camelford  Union,  in  which,''  &c.,  *'  for  payment,  to  the  said  churchwardens  and 
overseers,"  Ac,  **  of  Lanteglos  by  Camelford,  of  the  amount  of  the  said  expenses 
and  of  the  moneys  so  paid  by  them  to  the  treasurer  of  the  said  asylum  as  aforesaid : 
And  it  being  now  satisfactorily  proved  unto  us  the  said  justices,  upon  oath,  that  the 
siiid  churchwardens  and  overseers,"  &c.,  "of  Lanteglos  by  Camelford  have  hereto- 
fore, and  within  twelve  calendar  months  before  the  making  of  this  order,  paid  the 
following  sums  in  respect  of  the  said  lunatic  J.  D. :  that  is  to  say,  the  sum  of  1/. 
12^.  10.}d.,  being  the  reasonable  expenses  incurred  by  the  said  parish  of  Lanteglos 
by  Camelford  in  and  about  the  examination  of  the  said  lunatic  and  the  conveving 
of  her  to  the  said  asylum,  and  also  the  further  sum  of  71. 18^.,  being  the  amount  of 
the  several  sums  which  by  or  on  behalf  of  the  said  churchwardens,"  &c.,  "  of  Lanteglos 
by  Camelford  have  been  hitherto  paid  to  the  treasurer  of  the  said  asylum  for  the 
reasonable  charges  of  the  lodging,"  &c.  (as  before),  "of  the  said  lunatic  in  the  said 
^Qr-i-i   asylum:  We  do  therefore  order  you,  the  treasurer  of  the  guardians  of  the 
J   *poor  of  the  said  Camelford  Union,  to  pay  forthwith  unto  the  churchwardens 
and  overseers  of  the  poor  of  the  said  parish  of  Lanteglos  by  Camelford  the  said  several 
sums  of  IZ.  129.  10}^.'  and  11.  18^.,  making  in  the  whole  the  sum  of  9/.  10s.  lOid. 
And  we  do  further  order  you,  the  said  treasurer,''  &c.,  "also  to  pay,  weekly  and 
every  week,  unto  the  treasurer  of  the  said  asylum,  the  sum  of  7^.,  or  such  other  sum 
as  the  committee  of  visiters  of  the  said  asylum  shall  hereafter  fix,  for  the  future 
lodging,  maintenance,  medicine,*  clothing,  and  care  of  the  said  lunatic  J.  D.,  during 
such  time  as  such  lunatic  shall  remain  and  be  confined  in  the  said  asylum :  which 
said  weekly  sum  of  7s.  hath  been  this  day  duly  proved  on  oath  to  be  the  weekly  sum 
now  fixed  by  the  committee  of  visiters  of  the  said  asylum,  and  appears  to  us  the 
said  justices  to  be  a  reasonable  charge  in  that  behalf.    Given,"  &c.  (9th  February, 
1848).    Signed  and  sealed  by  the  two  justices. 

The  Sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
on  a  case  which,  so  far  as  regards  the  points  decided,  was  as  follows. 

The  grounds  of  appeal  were  (amongst  others)  : 

4th.  «  That  the  order  appealed  against  is  bad,  because  it  does  not 
appear  on  the  face  thereof  that  the  alleged  lunatic  was  chargeable  U 
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Lanteglos  by  Camelford  at  the  time  she  was  ordered  to  be  removed  from 
thence  to  the  lunatic  asylum/' 

(The  5th  ground  was  abandoned  at  the  commencement  of  the  argu- 
ment.) 

7tb.  That  <<  the  medical  certificate,  attached  to  the  said  order  of  17th 
Jaly,  on  which  (amongst  other  documents)  the  justices  acted  when  they 
made  the  order  now  appealed  against,  is  bad  on  the  face  thereof,  inas- 
much as  it  is  not  made  according  to  the  form  contained  in  the  schedule 
(E)  No.  1,  annexed  to  stat.  8  &  9  Vict.  c.  126 ;  it  not  being  stated  in 
such  certificate  that  E.  L.  West,  who  signed  the  same,  was  a  fellow  or 
licentiate  of  the  Royal  College  of  Physicians  in  London,  or  a  graduate 
in  medicine  of  any  University,  or  a  member  of  the  Royal  College  of 
Surgeons  in  London,  *or  an  apothecary  duly  authorized  to  prac-  r^oe:c) 
Use  by  the  Apothecaries'  Company  in  London ;  and  because  the  ^ 
place  of  abode  of  the  said  E.  L.  W.  is  not  stated  on  the  said  certificate." 

11th.  ^«  That  a  notice  in  writing  of  the  alleged  lunatic  being  charge- 
able to  your  said  parish  of  Lanteglos  by  Camelford  was  not  sent  by  you 
to  us  with  the  duplicate  of  the  said  order  now  appealed  against,  and 
the  copies  of  the  examinations  on  which  such  last-mentioned  order  was 
made." 

The  following  is  a  copy  of  the  medical  certificate. 

"  I,  Edward  Lawrence  West,  being  a  surgeon,  do  hereby  certify  that 
I  have  this  day  personally  examined  Joanna  Davey,  the  person  named 
in  the  accompanying  statement  and  order,  and  that  the  said  Joanna 
Davey  is  an  insane  person,  and  a  proper  person  to  be  confined."  (Signed) 
"Edward  Lawrence  West.     Dated  the  17th  day  of  July,  1847." 

It  was  admitted  by  the  respondents,  on  the  hearing  of  the  appeal, 
that  they  had  not  sent  to  the  appellants  any  notice  of  the  said  pauper 
being  chargeable  to  or  relieved  in  the  respondent  parish,  unless  such 
notice  were  s«nt  by  the  said  respondents  having  sent  to  the  appellants 
a  duplicate  of  the  order  appealed  against,  and  a  copy  of  the  examina- 
tions. 

The  case  then  set  out  the  order  (as  above),  and  the  examinations ; 
the  material  parts  of  which  were  as  follows. 

James  Davey,  father  of  the  lunatic,  deposed  that  she  was  twenty- 
nine  years  old,  and  that,  some  little  time  before  July,  1847,  «  my  said 
child  Joanna  being  then  lunatic,  I  applied  to  the  board  of  guardians 
of  the  Camelford  Union  for  an  order  for  my  daughter  to  go  to  r*qro 
*the  asylum ;  and,  on"  21st  July,  1847,  *'she  was  removed  from  ^ 
my  home  at,"  &c.,  ^'in  the  said  parish  of  Lanteglos  by  Camelford,  by 
Mr.  George  Eggins,  to  the  county  lunatic  asylum,"  "by  an  order  under 
the  hand  of  Samuel  Chilcott,  Clerk,"  one  of  the  justices,  &c.,  (<and 
she  is  now  confined  therein.  I  know  Mr.  Edward  West,  of  Camelford, 
surgeon.  I  did  not  pay  him  for  attending  my  daughter.  I  am  unable 
to  support  my  said  child  Joanna,  and  have  not  contributed  to  her 
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maintenance  since  she  has  been  so  confined  in  the  said  county  lunatic 
asylum."  He  further  deposed  that  the  pauper  had  always  resided  with 
him  as  part  of  his  family,  and  had  never  done  any  act  to  gain  a  settle- 
ment in  her  own  right. 

Edward  Lawrence  West,  surgeon,  deposed  that,  previously  to  17th 
July,  1847,  "I  visited  the  said  Joanna  Davey,  by  the  direction  of 
William  Rowe,  relieving  ofBcer  of  the  said"  (Camelford)  "  Union.  I 
saw  her  at  her  father's  house.     I  attended  her  as  a  pauper  patient." 

William  Rowe,  the  said  relieving  officer,  deposed  to  having  given  to 
E.  L.  West  <(a  medical  order  in  writing  to  attend  the  said  Joanna 
Davey,  who  was  then  residing  in  the  said  parish  of  Lanteglos  by 
Camelford,  and  to  supply  her  with  necessary  medical  relief:"  and  he 
identified  the  lunatic  as  the  person  mentioned  in  a  certificate  of  charge-' 
ability  then  produced.  The  certificate  was  in  the  form  given  by  stat.  7 
&  8  Vict.  c.  101,  schedule  (G),  under  the  seal  of  the  Board  of  Guardians 
of  the  Camelford  Union,  dated  4th  February,  1848,  whereby  they  cer- 
tified that,  on  17th  July,  1847,  <<  Joanna  Davey,  single  woman,  became 
chargeable  to  the  parish  of  Lanteglos  by  Camelford,  in  the  said  Union, 
and  is  still  chargeable  thereto." 

^orj^-i       *George  Eggens,  one  of  the  overseers  of  Lanteglos  by  Camel- 
^  ford,  deposed  to  having  taken  the  lunatic  thence,  on  the  21st 
July,  1847,  to  the  lunatic  asylum  at  Bodmin. 

William  Robert  Hicks,  the  domestic  superintendent  of  the  asylum, 
verified  Mr.  Chilcott's  order  of  17th  July,  1847,  and  the  medical  cer- 
tificate thereto  attached ;  and  deposed  to  having  received  the  lunatic, 
in  pursuance  of  the  order,  on  21st  July,  1847,  into  the  county  lunatic 
asylum,  and  that  she  <<has  from  that  time  been,  and  now  is,  confined 
therein.  The  expense  of  her  maintenance  in  the  said  asylum  has  been 
charged  by  me  to  the  said  parish  of  Lanteglos  by  Camelford." 

Claudius  Crigan  Hawker,  clerk  to  the  Board  of  Guardians  of  the 
Camelford  Union,  deposed  to  sums  paid  by  or  on  behalf  of  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  Lanteglos  by 
Camelford  to  the  treasurer  of  the  said  county  lunatic  asylum,  for  the 
lodging,  &c.,  of  the  said  Joanna  Davey,  incurred  within  the  last  twelve 
calendar  months  '<  and  charged  to  the  parish  of  Lanteglos  by  Camel- 
ford." There  was  a  further  deposition  ,as  to  expenses  incurred  and 
paid. 

The  only  documents  ever  sent  by  the  respondents  to  the  appellants 
consisted  of  the  examinations,  and  duplicate  of  the  order  appealed 
against. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  above 
objections,  or  any  or  either  of  them,  ought  to  have  prevailed,  the  order 
of  Sessions  and  the  order  of  maintenance  were  to  be  quashed ;  other- 
wise to  be  confirmed. 
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*The  case  was  argued  during  Michaelmas  term,  1850.(a)  r^Q^c 

Butty  in  support  of  the  order  of  Sessions. — As  to  the  fourth  ob-  ^ 
jeetion :  under  stat.  8  &  9  Vict.  c.  126,  it  is  not  necessary  thalf  the 
justices  should  state  the  fact  of  chargeability.  The  jurisdiction  of  the 
justices  attaches  on  their  finding  the  pauper  in  the  lunatic  asylum ;  and 
the  regularity  of  the  preliminary  proceedings  will  be  presumed  till  the 
contrary  appears ;  Begina  v.  Rhyddlan,  ant^,  p.  827.  And  the  order 
shows  by  inference  that  the  pauper  was  chargeable,  inasmuch  as  it  finds 
the  fact  of  the  payment  of  expenses  for  her  maintenance,  &;c.  Sects. 
oS  and  62  state,  as  the  condition  of  the  jurisdiction,  simply  that  the 
pauper  shall  have  been  sent  to  the  lunatic  asylum.  As  to  the  eleventh 
objection :  no  notice  of  chargeability  was  necessary.  Sect.  79  of  stat. 
4  &  5  W.  4,  c.  76,  applies  only  to  removals  from  one  parish  to  another. 
In  Regina  t;.  Justices  of  the  West  Riding,(6)  Williams,  J.,  expressed 
that  opinion,  as  to  the  operation  of  sect.  79  on  a  provision  in  stat.  9 
6.  4,  c.  40 :  he,  however,  made  the  rule  for  a  mandamus  absolute ;  and, 
on  the  argument  upon  the  return  in  Regina  v.  Justices  of  the  West 
Riding,  10  Q.  B.  768  (B.  C.  L.  R.  vol.  69),  the  full  Court  agreed  with 
him.  In  Regina  v.  Justices  of  Middlesex,  5  Dowl.  k  L.  9,  21,  Wioht- 
MAN,  J.,  questioned  the  necessity  of  sending  the  notice.  As  to  the 
seventh  objection  :  it  is  too  late  now  to  inquire  whether  the  proper 
formalities  were  observed  when  the  lunatic  was  first  sent  to  the  asylum. 
In  substance,  the  statute  is  complied  with;  in  the  ^certificate  r^nt-f^ 
West  calls  himself  "  Surgeon:"  and,  this  being  merely  a  matter  *- 
relating  to  the  means  of  information  possessed  by  the  magistrate  who 
sent  the  lunatic  to  the  asylum,  it  may  now  be  presumed  that  the  magis- 
trate satisfied  himself  of  the  propriety  of  the  step  by  legitimate  means. 
[Erle,  J. — Were  the  justices  to  send  the  pauper  back  till  a  formal 
certificate  could  be  framed  ?  Wightman,  J. — The  orders  do  not  recite 
the  certificate  at  all,  but  only  state  that  the  justice  called  to  his  assist- 
ance a  surgeon,  when  he  ascertained  the  lunacy  and  the  propriety  of 
confinement.]  The  appellants  are  not  entitled  to  make  the  objection  at 
this  stage.  [Coleridge,  J. — They  cannot  be  said  to  have  waived  it  till 
they  knew  of  it.  Lord  Campbell,  C.  J. — ^And  they  know  nothing  of 
the  matter  till  they  are  served  with  the  order  of  maintenance.]  Neither 
parish  is  a  party  to  the  preliminary  steps :  it  is  not  a  question  as  to 
waiver;  it  is,  in  what  stage  of  proceedings  a  formal  objection  is  cured. 
The  certificate  itself  could  not  be  removed  by  certiorari.  [Erle,  J., 
referred  to  Regina  v.  Hatfield  Peverel,  ant^,  p.  298.] 

Pashley,  contr^. — ^As  to  the  seventh  objection :  the  intention  of  the 
legislature  was  to  protect  paupers  from  being  treated  as  lunatics  with- 
out full  inquiry  and  evidence.  Sect.  57,  which  makes  the  pauper 
chargeable  to  the  parish  from  which  he  is  sent  till  he  is  found  to  be 

(a)  NoTember  13th.    Before  Lord  Campbell,  C.  J.,  Colbridob,  Wiohtxam,  and  Erlb,  Js. 
(6)  Note  (a)  to  Regina  v.  JasUces  of  Middlesex,  6  DowL  A  L.  16. 
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settled  elsewhere,  applies  only  "when  any  pauper  lunatic  shall  be 
confined  under  the  provisions  of  this  act ;"  and  the  sections  that 
follrf^v  must  apply  in  such  case  only.  Sect.  51  expressly  prohibits  the 
receiving  a  pauper  into  a  lunatic  asylum  without  a  certificate  in 
^Q -^^  *the  form  in  schedule  (E)  No.  1 ;  and  sect.  48  makes  it  e^tsential 

■*  to  the  justice's  power  of  ordering  the  confinement,  not  only  that 
he  shall  be  satisfied  of  the  lunacy,  but  that  "  such  physician,  surgeon, 
or  apothecary,  not  being  the  medical  officer  of  such  union  or  parish, 
shall  sign  a  certificate  according  to  the  form  in  schedule  (E)  No.  1,  to 
this  act  annexed.''  That  form  has  the  words  "  being  a  fellow  [or  licen- 
tiate] of  the  Royal  College  of  Physicians  in  London  [or  a  graduate  in 
medicine  of  the  University  of  ,  &c.,  or  a  member  of  the  Royal 

College  of  Surgeons  in  London,  or  an  apothecary  duly  authorized  to 
practise  by  the  Apothecaries*  Company  in  London."]  Regina  v.  Rhydd- 
Ian,  ant^,  p.  327,  decided  only  that,  where  the  order  of  maintenance 
did  not  show  whether  or  not  the  pauper  had  been  brought  before  the 
single  Magistrate  on  a  previous  information  and  order,  the  order  of 
maintenance  was  not  therefore  bad:  here  the  question  arises  on  the 
order  of  the  single  magistrate  after  the  pauper  is  before  him.  [Erlb, 
J. — I  think  the  principle  of  that  decision  was,  that  the  legislature  meant 
to  give  jurisdiction  to  the  magistrates  of  the  county  where  the  paaper 
lunatic  was  confined ;  and  that  their  order  of  maintenance  was  not  in- 
validated by  the  absence  of  any  formality  in  the  steps  which  brought 
him  thither.]  The  case  shows  only  that  the  magistrate  may  send  to 
the  asylum  though  the  proceeding  to  bring  the  lunatic  before  him  has 
not  been  regular.  [Butt  referred  to  Regina  v.  The  Guardians  of  the 
^ocQT  Carnarvon*  and  Anglesea  Union,(a)  and  *Regina  v.  Wolverhamp- 

-'  ton,  ant^,  p.  318.]  In  Rex  v.  Great  Salkeld,  6  M.  &  S.  408,  a 
female  pauper  was  removed ;  but  the  order  of  removal  was  quashed  on 
appeal.  While  she  was  in  the  parish  to  which  she  was  wrongly  removed, 
she  was  delivered  of  a  bastard  child ;  and  it  was  held  that  the  child 
was  settled  in  the  removing  parish,  on  the  ground  that  this  parish  could 
not  take  advantage  of  its  own  wrong.    So,  here,  if  the  pauper  has  been 

(a)  Cited  from  3  New  Sees.  Ca.  708.  Wednesday,  28th  November,  1849.— The  case  waii  re- 
served at  Sessions,  on  appeal  from  an  order  for  maintenance  of  a  pauper  lanatlc.  The  Sessions 
had  quashed  the  order :  and,  in  support  of  the  order  of  Sessions,  several  points  were  taken  which 
this  Court  considered  not  to  be  raised  bj  the  ground  of  appeal  and  the  statement  of  the  ca«e. 
These  were  abandoned  on  the  argument:  but  one  objection  was  pressed:  namely,  that  the  ma- 
gistrate, who  sent  to  the  lunatic  hospital,  did  not  by  an  order  require  the  relieving  oflBcer  to  bring 
bhe  lunatic  before  him,  within  three  days  of  notice  to  the  magistrate,  in  pursuance  of  stat  8  A  9 
Vict.  c.  126,  s.  48.  The  Court  (Patteson,  Coleridge,  and  Erlb,  Js.)  pointed  out  that  the  case 
did  not  show  that  the  magistrate  did  not  make  such  an  order,  but  only  that  the  pauper  (who,  as 
the  ease  found,  was  unfit  to  be  taken  before  the  magistrate)  was  not  brought  before  him  in  thst 
time,  nor  at  aU,  the  magistrate  having  gone  to  the  pauper  on  the  11th  day  after  he  received  the 
notice.  This  point  was  then  no  farther  pressed ;  and  the  order  of  Sessions  was  quashed.  Erue, 
J.,  said  that  he  was  inclined  to  take  up  the  jurisdiction  to  make  an  order  of  maintenance  at  the 
point  of  the  confinement;  but  that  it  was  not  necessary  to  decide  this,  though  such  a  view  would 
probably  have  a  salutary  effect  by  preventing  litigation.  Tousntend  supported  the  order  of  Ses- 
sions :   WeUby  and  Atpland,  oontrik,  were  not  heard. 
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illegally  placed  in  the  lunatic  asylum,  no  right  is  acquired  by  her  being 
80  placed.  According  to  the  argument  on  the  other  side,  the  order  of 
Sessions  would  be  right  though  there  had  never  been  any  surgeon's  cer- 
tificate at  all.  It  is  urged  that  such  a  certificate  cannot  be  brought  before 
this  Court  by  certiorari ;  but  that  shows  that  the  question  is  properly  raised 
by  thi9  oroceeding  and  at  this  stage.  It  is  true  that  in  Shuttleworth's 
Case,  9  Q.  B.  651  (E.  C.  L.  R.  vol.  58),  this  Court  held  it  unnecessary  that 
there  should  be  a  strict  compliance,  as  to  the  order  and  certificates,  with  the 
^requisitions  of  stat.  8  &  9  Vict.  c.  100,  ss.  45,  46:  but  there  r^q-Q 
the  question  arose  upon  habeaa  corpus,  and  the  Court  refused  to  ^ 
discharge  the  person  confined,  inasmuch  as  the  return  showed  that  she 
was  of  unsound  mind,  and  could  not  safely  be  at  large.  It  does  not 
follow  that  an  order  for  the  expenses  would  have  been  made.  In  Lum- 
ley's  New  Lunacy  Acts,  p.  177,  note  7,  it  is  said  that,  in  order  that 
Stat.  8  &  9  Vict.  c.  126,  s.  62,  may  apply,  the  pauper  lunatic  <<must 
have  been  legally  sent,  that  is,  sent  in  conformity  with  the  previous 
provisions :"  and  reference  is  there  made  to  Regina  v.  Justices  of  Corn- 
wall, 2  Dowl.  &  L.  775,  where  it  was  held  that  an  order  for  payment 
of  expenses  could  not  be  made,  under  sect.  42  of  stat.  9  G.  4,  c.  40,  if 
the  removal  to  the  asylum  had  been  made  by  an  insufficient  authority. 
As  to  the  eleventh  objection :  there  should  have  been  a  notice  of  charge- 
ability.  [Lord  Campbell,  C.  J. — The  lunatic  must  be  chargeable  to 
6ome  one.]  The  question  is,  whether  the  provisions  of  the  statute  have 
been  so  complied  with  as  to  give  jurisdiction  to  make  the  present  order. 
The  pauper  might  be  chargeable  to  the  county.  [Erle,  J. — Suppose 
she  were  not  chargeable  at  all.]  When  a  pauper  is  chargeable,  the 
parish  called  on  to  pay  is  entitled  to  notice.  Sect.  62  puts  the  appeal 
on  the  same  footing  as  appeals  against  orders  of  removal :  and  there 
the  want  of  notice  of  cbargeability  is  a  fatal  objection.  Regina  v. 
Justices  of  the  West  Riding,  5  D.  &  L.  16,  note  (a)  (in  the  Bail  Court 
and  in  this  Court),  was  a  case  under  stat.  9  G.  4,  c.  40,  s.  54,  where 
the  words  are  <<  as  appeals  against  orders  of  removal  are  now  heard  and 
determined :"  and,  at  the  time  when  that  statute  passed,  there  was  no 
necessity  for  the  preliminaries  afterwards  required  by  stat.  *4  k  r^^oafi 
5  W.  4,  c.  76,  s.  79.  Wightman,  J.,  in  Regina  v.  Justices  of  *- 
Middlesex,  5  D.  &  L.  9,  clearly  thought  that,  in  some  particulars  at 
least,  stat.  4  k  Syf,  4,  c.  76,  was  incorporated  with  stat.  8  &  9  Vict, 
c.  126,  though  not  with  stat.  9  G.  4,  c^40.  And,  if  the  incorporation 
exist  as  to  some  particulars,  as  the  sending  the  examinations,  why  not 
as  to  the  sending  notice  of  cbargeability?  [Wightman,  J. — In  all 
cases  the  examinations  would  be  important:  but  in  many  cases  no 
cbargeability  could  exist.]  Where  it  exists,  notice  ought  to  be  given. 
It  is  difficult  to  see  how  any  order  of  payment  can  be  made  on  a  parish 
where  the  party  setting  the  jurisdiction  in  motion  has  not  been  sub- 
jected to  charge.     Under  sect.  62  of  stat.  8  &  9  Vict.  6.  126,  the  pro- 
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visions  of  stat.  11  &  12  Vict.  c.  31,  are  incorporated,  so  far  as  they  are 
applicable;  Regina  v.  Justices  of  Glamorganshire,  13  Q.  B.  561  (E.  C. 
L.  R.  vol.  66).  .  That,  under  stat.  4  &  5  W.  4,  c.  76,  s.  79,  an  order  of 
removal  may  be  quashed  on  appeal  for  want  of  a  valid  and  regular 
notice  of  chargeability  has  often  been  decided ;  Regina  v,  Brixham,  8 
A.  &  E.  376  (E.  C.  L.  R.  vol.  35),  Regina  v.  Westbury,  6  Q.  B.  500 
(E.  C.  L.  R.  vol.  48).  This  answers  the  objection,  that  the  jurisdiction 
here  is  not  invalidated  by  the  illegality  of  the  previous  steps.  As  to 
the  fourth  objection:  the  order  ought  to  state  the  chargeability  ex- 
pressly, that  being  the  basis  of  the  jurisdiction  under  stat.  8  &  9  Vict, 
c.  126,  s.  48.  Under  the  old  rule  of  law,  the  complaint  itself  must 
state  the  chargeability,  and  this  must  be  recited  in  the  order ;  Regina 
t;.  St.  Giles  in  the  Fields,  7  Q.  B.  529  (E.  C.  L.  R.  vol.  53) :  the  same 
law  was  laid  down  as  to  the  complaint  that  the  pauper  has  come  to 
mhabit,  in  Regina  v.  Willats,  7  Q.  B.  516  (E.  C.  L.  R.  vol.  53). 

Cur.  adv.  vult. 
*^f>1l       *Lo^^  Campbell,  C.  J.,  in  Michaelmas  vacation  (December 
^  6th),  1850,  delivered  the  judgment  of  the  Court. 

In  this  case  the  appellants  relied  on  two  objections  in  respect  of 
thargeability. 

First,  that  notice  of  chargeability  had  not  been  sent  as  is  required 
whej-e  a  pauper  is  to  be  removed.  This  objection  fails,  because  the 
regulations  relating  to  orders  of  removal  are  not  applied  to  orders  for 
maintenance  of  lunatics,  although  the  regulations  relating  to  appeals 
against  the  former  orders  are  applied  to  appeals  against  the  latter 
orders.  Now  the  requirement  of  a  notice  of  chargeability  is  a  regula- 
tion relating  to  removals,  and  not  to  appeals  against  removals.  Also, 
if  such  notice  were  necessary,  the  statement  contained  in  the  examina- 
tions, that  the  pauper  was  chargeable  when  sent  to  the  asylum,  and 
had  been  since  supported  therein  at  the  expense  of  the  parish,  would 
be  sufScient. 

The  second  objection  was,  that  there  was  no  adjudication  of  charge- 
ability  ;  but,  as  it  is  adjudged  that  the  pauper  had  been,  from  the  time 
of  being  sent  to  the  asylum  to  the  time  of  making  the  order,  maintained 
at  the  expense  of  the  parish,  this  objection  fails. 

The  third  objection  was,  that  the  medical  certificate  by  the  surgeon 
did  not  follow  the  form  given  in  schedule  (E)  No.  1,  of  the  statute ;  as 
that  he  is  not  stated  to  be  a  m^ber  of  the  Royal  College  of  Surgeons, 
and  his  residence  is  not  added ;  it  being  contended  that  the  confine- 
ment was  therefore  unlawful,  and  consequently  the  order  for  main- 
tenance made  without  jurisdiction.  But  we  are  of  opinion  that  the 
confinement  did  not  become  unlawful  by  reason  of  this  irregularity  in 
the  form  of  the  medical  certificate.  The  examinations  show  that  all  the 
♦3621  8*^^^^*°*^*^  facts  necessary  for  sending  a  pauper  lunatic  *to  an 
•^  asylum  existed.     It  was  not  contended  that  the  surgeon  wa? 
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not  in  fact  qualified,  or  that  his  residence  was  not  known  ;  and,  as  he 
appears  by  the  examinations  to  be  the  surgeon  of  the  union  to  which 
the  appellant  parish  belongs,  the  contrary  is  not  to  be  presumed.  The 
keeper  of  the  asylum  ought  to  have  required  a  oertificatei  according  to 
the  form  in  schedule  (E),  before  he  received  the  pauper,  and  incurred 
responsibility  by  omitting  to  do  so,  under  the  51st  section ;  but,  after 
he  had  received  her  with  the  imperfect  document,  and  the  confinement 
had  begun,  we  think  it  was  his  duty  to  continue  that  confinement  till 
the  lunatic  should  be  discharged.  In  Shuttleworth's  Case,  9  Q.  B.  651 
(E.  G.  L.  R.  vol.  58),  the  Court  refused  to  discharge  a  lunatic,  brought 
up  by  habeas  corpus,  on  account  of  defects  in  the  certificate  for  confine- 
ment under  stat.  8  &  9  Vict.  c.  100,  and  held  the  confinement  lawful, 
though  the  provisions  requiring  the  form  of  the  certificate  are  the  same 
in  both  statutes.  In  Regina  v.  Hatfield  Peverel,  ant^,  p.  298,  among 
other  objections  to  an  order  for  maintenance,  an  alleged  defect  in  a 
certificate  for  confinement  under  stat.  8  &  9  Vict.  c.  100,  was  relied  on : 
but  the  objection  was  not  sustained.  In  Regina  v.  Guardians  of  the 
Carnarvon  and  Anglesea  Union,  ante,  p.  857,  note  (i),  an  appeal 
against  an  order  for  maintenance,  on  account  of  an  omission  of  some 
of  the  preliminaries  for  an  order  for  sending  to  an  asylum  under  stat. 
8  &  9  Vict.  c.  126,  failed. 

As  the  pauper  lunatic  was  de  facto  confined,  and  as  that  confinement 
was  not  unlawful,  the  jurisdiction  for  adjudicating  on  the  settlement 
under  sect.  58,  and  for  making  an  order  for  maintenance  under  sect. 
62,  attached,  sect.  58  applying  to  all  cases  of  pauper  ^lunatics  r^ofio 
confined  or  ordered  to  be  confined  in  an  asylum,  and  sect.  62  *- 
applying  in  all  caaes  of  pauper  lunatics  sent  to  an  asylum  when  the 
settlement  shall  have  been  adjudged  under  sect.  58. 

As  all  the  objections  fail,  the  order  of  Sessions  is  confirmed. 

Order  of  Sessions  confinned.(a) 

(a)  See  the  five  preeeding  cues. 


The  QUEEN  v.  The  Inhabitants  of  ST.  PANCRAS.    Nov.  17. 

(ST.  PANCRAS  V.  LAMBETH.)  a 

Reported,  12  Q.  B.  81  (£.  C.  L.  R.  vol.  64). » 
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BETTS  V.  WALKER  and  Another.     Nov.  19. 

A  plea  which  refers  for  explanation  to  drawings,  not  traced  on  the  record  but  annexed  to  it,  i« 
inadmissible,'  and  the  Court,  on  motion  (where  the  pleading  related  to  the  specification  en- 
rolled bj  a  patentee),  ordered  such  plea  to  be  struck  out 

Whether  such  plea  would  have  been  allowable  (unless  by  eonsent)  if  the  drawings  had  been 
traced  on  the  record,  qurrre. 

In  an  action  for  infringing  a  patent,  the  defendant,  after  pleading  that  the  patent  wa«  grBoted 
on  a  representation  that  the  invention  was  an  invention  of  improvements  in  a  specified  article, 
whereas  it  was  not  an  invention  of  improvements  in  such  article,  and  so  the  patent  was  void, 
averred,  by  another  plea,  that  the  supposed  invention  was  not  of  such  use,  benefit,  and  advan-. 
tage  to  the  public  as  by  law  required  to  make  it  a  consideration  for  granting  a  patent,  whereby 
the  patent  was  void.     '^^^  Court,  on  motion,  struck  out  the  latter  plea. 

In  an  action  for  infringing  a  patent,  if  the  defendant's  notice  of  objections  under  stat.  5  A  6  W. 
4,  c.  83,  8.  5  (see  stat.  15  A  16  Vict.  c.  83,  s.  41),  is  too  general  to  give  such  information  as  the 
plaintiff  is  entitled  to,  it  is  no  answer  to  a  motion  for  better  notice  that  the  notice  is  aa  spe- 
cific as  the  picas. 

Webster,  in  this  term,  obtained  a  rule  calling  on  the  defendants  to 
show  cause  why  an  order  of  Lord  Denman,  C.  J.,  of  10th  August  last, 
should  not  be  rescinded,  and  a  rule  of  Court  made  thereupon  (enabling 
*^fMl  *^^^  defendants  to  plead  certain  matters)  be  discharged.     And 

-*  "  why  the  4th  plea  should  not  be  struck  out,  on  the  ground  that 
the  same  is  insensible  except  by  reference  to  certain  drawings,  which  by 
the  rules  of  pleading  cannot  be  placed  on  record  pr  replied  to,  or  why 
the  said  drawings  should  not  be  struck  out  as  surplusage :  and  why  the 
defendants  should  not  elect  between  the  4th  and  5th  pleas,  and  the 
other  of  them  be  struck  out:  and  why  the  8th  plea  should  not  be 
struck  out :  or  why  the  above-mentioned  rule  should  not  be  varied  or 
discharged :  and  why  the  defendants*  attorneys  should  not  deliver  to 
the  plaintiff's  attorneys  or  agents  a  further  and  better  notice  of  the  objec- 
tions upon  which  the  defendants  mean  to  rely  at  the  trial  of  this  action." 
The  declaration  recited  that  the  plaintiff  and  Alexander  Southwood 
Stocker  were  the  true  and  first  inventors  of  the  working  or  making  of  a 
certain  manner  of  new  manufacture  within  this  realm,  to  wit,  a  certain 
invention  of  improvements  in  bottles,  jars,  pots,  and  other  similar 
vessels,  and  in  the  mode  of  manufacturing,  stoppering,  and  covering  the 
same,  and  which  said  invention  others,  at  the  time  of  the  making  of 
the  letters  patent  after  mentioned,  did  not  use.  The  counts  then  stated 
the  grant  of  letters  patent  to  plaintiff  and  Stocker,  their  executors,  &c., 
and  assigns  (excuse  of  profert,  the  letters  patent  being  lost),  with  pro- 
viso for  the  patent  becoming  void  if  the  patentees  should  not  particularly 
describe  and  ascertain  the  nature  of  their  said  invention,  and  in  what 
manner  the  same  was  to  be  performed,  by  an  instrument  in  writing 
under  their  hands  and  seals  or  the  hand  and  seal  of  one  of  them,  and 
cause  the  same  to  be  enrolled,  &c.,  within  six  calendar  months  next 
*^fi^l  *^^®''  ^?*®  ^^  *^®  patent ;  and  it  averred  that  *plaintiff  did  par- 

^  ticularly  describe,  &c.,  by  an  instrument  in  writing,  &c.,  and 
cause  the  same  to  be  enrolled,  &c. :  and  <<  that  there  was  and  still  is 
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annexed  to  the  said  instrument  in  writing  so  enrolled  as  aforesaid  a 
certain  drawing  with  certain  letters  and  figures  marked  thereon."  The 
count  then  stated  an  assignment  by  Stocker  of  his  interest  in  the  patent 
to  the  plaintiir(a)  by  indenture  of  March  20th,  1845  (excuse  of  profert, 
the  indenture  being  lost) ;  and  that  plaintiff  has  always  used,  exercised, 
&c.,  the  said  invention.  The  count  then  proceeded  to  charge  the 
defendants  with  various  acts  of  infringement. 

Pleas.  1.  That  the  Queen  did  not  give  and  grant  to  Betts  and  Stocker 
the  supposed  license,  ftc,  in  manner  and  form,  &c.  2.  That  the  sup- 
posed letters  patent  have  not  been  lost,  in  manner,  &c.  8.  That  the 
supposed  indenture  in  the  declaration  mentioned  has  not  been  lost,  in 
manner,  &c.     Each  of  these  pleas  concluded  to  the  country. 

4.  (^  That  the  said  supposed  specification  in  the  declaration  mention- 
ed was  an  instrument  in  writing  with  certain  drawings  thereto  annexed, 
and  which  said  specification  was  in  the  words,  letters,  and  figures  follow- 
ing, that  is  to  say :  <To  all,' "  &c.  The  plea  then  set  out  the  specifica- 
tion, which  was  of  great  length,  and  referred  to  drawings  in  the  following 
manner.  "  We,"  ftc,  "  do  hereby  declare  the  nature  of  our  said  inven- 
tion, and  in  what  manner  the  same  is  to  be  performed,  to  be  particularly 
described  and  ascertained  in  and  by  the  following  statement,  reference 
being  bad  to  the  accompanying  drawings,  which  we  declare  to  belong 
to  and  form  part  thereof.  Our  said  invention  relates  to  *certain  r^q^/* 
improvements,"  &c.  "  Drawing,  No.  1.  The  figure  1  repre-  ^ 
sents  the  upper  portion  or  neck  of  a  bottle  of  compound  construction," 
&c.  There  were  numerous  other  references  to  the  drawings,  by  figures 
and  letters.  The  claim  was,  of  <<  the  manufacture  herein  described," 
ftc.,  as  specified,  &c.,  <Mn  this  our  specification  and  drawings."  The 
plea,  after  setting  forth  the  documents,  proceeded :  «  And  the  defend- 
ants further  say  that  the  drawings  which  are  by  them  the  defendants 
now  produced  and  shown  to  the  Court  here,  and  which  are  hereunto 
annexed,  contain  and  are  true  copies  of  the  said  drawings  annexed  to 
the  said  specification :  Without  this,  that  by  an  instrument  in  writing 
under  the  hand  and  seal  of  the  said  plaintiff,  to  wit,  a  specification,  he, 
the  said  plaintiff,  did  particularly  describe  and  ascertain  the  nature  of 
the  said  supposed  invention  in  the  declaration  mentioned,  and  in  what 
manner  the  same  was  to  be  and  might  be  performed,  in  manner  and 
form,"  &c. :  conclusion  to  the  country.  Drawings,  such  as  accompanied 
the  specification,  were  annexed  to  the  plea. 

5.  That  the  said  plaintiff  and  A.  S.  Stocker  did  not  within  six  calen- 
dar months,  &c.,  cause  any  instrument  in  writing,  under  the  hands  and 
seals  of  the  said  plaintiff  and  A.  S.  S.,  or  under  the  hand  and  seal  of 
either  of  them,  particularly  describing  and  ascertaining  the  nature  of 
the  said  supposed  invention,  and  in  what  manner  the  same  was  to  be 

(a)  See  Regina  v.  Betto,  15  Q.  B.  540  (B.  C.  L.  R.  toI.  69). 
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performed,  to  be  duly  enrolled  in  Her  said  Majesty's  High  Court  of 
Chancery :  whereby  and  by  reason  and  means  whereof,  heretofore  and 
before  the  commencement  of  this  suit,  and  also  before  the  committing 
of  the  several  supposed  grievances,  &c.,  or  any  or  either  of  them  or 
♦^^71  ^^7  P^^^  thereof,  and  after  the  expiration  of  six  calendar  ^months 
^  next  and  immediately  after  the  date  of  the  said  supposed  letters 
patent,  to  wit,  on  1st  July,  1845,  the  said  supposed  letters  patent, 
license,  power,  privilege,  and  authority  in  the  declaration  mentioned, 
and  all  other  rights,  &c.,  granted  by  the  supposed  letters  patent,  ntterly 
ceased,  determined,  and  became  void. — ^Verification. 

6.  That  the  supposed  specification  in  the  declaration  mentioned  was 
an  Instrument  in  the  words,  letters,  and  figures,  and  with  such  drawings 
thereunto  annexed,  as  in  defendant's  4th  plea  set  forth  :  and  that  Betts 
and  Stocker  were  not,  at  the  time  of  the  making  of  the  letters  patent, 
the  true  and  first  inventors  of  the  supposed  invention  in  the  declaration 
mentioned ;  whereby  and  by  reason  and  means  whereof  the  supposed 
letters  patent,  &c.,  heretofore  and  before  the  committing,  &c.,  to  wit, 
on  the  day  of  the  making  of  the  supposed  letters  patent,  &c.,  became 
and  were  and  are  null.  Void,  &c.     Verification. 

7.  That  the  specification  was  an  instrument,  &c.  (as  in  plea  6,  down 
to  «  set  forth") :  and  that,  before  the  making  of  the  supposed  letters 
patent,  to  wit,  &c.,  Betts  and  Stocker  did  represent  and  suggest  to  the 
Queen  that  the  said  supposed  invention  was  an  invention  of  improve- 
ments in  bottles,  jars,  &c.,  and  in  the  mode  of  manufacturing  the  same; 
and  that  the  Queen  believed  such  representation  and  acted  thereon,  and, 
so  believing  and  acting,  granted  the  letters  patent.  Averment,  that 
the  supposed  invention  was  not  an  invention  of  improvements  in  bottles, 
&c.,  and  in  the  mode,  &c.,  as  by  Betts  and  Stocker  represented,  &c. 
Whereby,  &g.  :  conclusion  as  in  plea  &. 

8.  <<  That  the  said  supposed  invention  in  the  declaration  mentioned 
^o/>Q-i  was  not,  at  the  said  time  of  the  making  '^'of  the  said  supposed 

^  letters  patent  and  gift  and  grant  of  license,  power,  privilege, 
and  authority  in  the  declaration  mentioned,  of  such  use,  benefit,  and 
advantage  to  the  public  as  by  law  required  to  make  the  same  supposed 
invention  a  sufficient  consideration  for  the  making  of  the  said  supposed 
letters  patent  and  gift  and  grant  of  license,  power,  privilege,  and  autho- 
rity.    Whereby,"  &c. :  conclusion  as  in  plea  6. 

9.  That  the  supposed  invention  was  not,  at  the  said  time,  &c.,  a  new 
invention  as  to  the  public  knowledge  thereof  within  this  realm.  Whereby, 
&c. :  conclusion  as  in  plea  6. 

10.  That  the  specification  was  an  instrument,  &c.  (commencement  as 
in  plea  6,  down  to  (<set  forth,"  referring  to  plea  4) :  and  that  the  sup- 
posed letters  patent  and  gift  and  grant,  &;c.,  in  the  declaration  mentioned 
were  not  and  was  not  letters  patent  and  grant  of  privilege  of  the  sole 
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working  or  making  of  any  manner  of  new  manufactare.     Whereby, 
&c. :  conclasion  as  in  pleu  0.     11.  Not  Guilty. 

The  notice  of  objections  was  as  follows. 

"In  pursuance  of  the  statute,(a)"  &c.,  *<we  hereby  give  you  notice 
of  certain  objections  upon  which  the  defendants,  mean  to  rely  on  the 
trial  of  this  action:    And  that,  at  the  same  trial,  the  defendants, 
besides  denying  that  Her  Majesty  made  such  letters  patent,  gift,  and 
grant  of  license,"  &c.,  as  in  the  declaration  mentioned,  and  also  denying 
that  the  defendants  have  or  that  either  of  them  has  committed  the 
supposed  grievances,  &c.,  or  any  or  either  of  them,  &c.,  « will  object, 
contend,  and  insist :  That  the  said  letters  patent  are  *void  by  r:^Q/*Q 
reason  of  the  petition  and  several  suggestions,  matters,  and  *- 
things  therein  recited,  or  some  of  them,  or  the  recital  thereof  contained 
in  the  said  letters  patent,  being  false  and  untrue  as  to  or  respecting  the 
matters  and  things  stated  or  mentioned  in  this  notice,  or  some  of  them : 
That  the  said  W.  Betts  and  A.  S.  Stockcr,  in  the  declaration  respect- 
ively named,  did  not  invent  the  said  supposed  invention  in  the  said 
letters  patent  and  declaration  mentioned :  That  the  said  W.  B.  and  A. 
S.  S.  were  not  the  true  and  first  inventors  within  this  realm  of  the  said 
supposed  invention :  That  the  said  supposed  invention  was  not  an  inven- 
tion of  improvements  in  bottles,  jars,  and  pots,  and  other  similar  vessels, 
and  in  the  mode  of  manufacturing,  stoppering,  and  covering  the  same : 
That  the  said  supposed  invention  was  not,  at  the  time  of  the  making 
the  said  letters  patent,  of  sufiScient  use,  benefit,  and  advantage  to  the 
public :  That  the  said  supposed  invention  was  not,  at  the  said  time  of 
the  making  of  the  said  letters  patent,  of  any  use,  benefit,  or  advantage 
to  the  public:  That  the  said  invention  was  not  new  as  to  the  public 
knowledge  thereof  in  this  realm  at  the  date  of  the  said  letters  patent : 
That  the  said  license,  power,  privilege,  and  authority  was  not  a  privilege 
of  working  or  making  any  manner  of  manufacture :  That  the  said  inven- 
tion was  not  an  invention  of  any  manner  of  manufacture :  That  the  said 
supposed  invention  was  not  an  invention  of  any  manner  of  new  manu- 
facture:   That  the  plaintiff  did  not  by  the  said  specification  in  the 
declaration  mentioned  particularly  describe  and  ascertain  the  nature  of 
the  said  supposed  invention,  and  in  what  manner  the  same  is  to  be  per- 
formed :  That  the  plaintifi*  and  A.  S.  S.  did  not  by  any  instrument  in 
writing  under  their  hands  and  seals,  or  *under  the  hand  and  seal  r 4^07 a 
of  either  of  them,  particularly  describe  and  ascertain  the  nature  *- 
of  the  said  supposed  invention,^  and  in  what  manner  the  same  is  to  be 
performed:  That  the  plaintifi*  and  A.  S.  S.  have  not  caused  the  said 
specification,  or  any  instrument  in  writing  under  their  hands  and  seals, 
or  under  the  hand  and  seal  of  either  of  them,  particularly  describing 
and  ascertaining  the  nature,"  &c.  (as  above),  <<  to  be  duly  enrolled  in 
Chancery."     General  conclusion,  that  defendants  will  also  insist  upon 

(a)  6  A  6  W.  4,  0.  83, 1.  5. 
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such  other  defences  (other  than  ohjections  to  the  letters  patent)  m 
may  be  admissible  under  any  of  the  pleas.  Dated  10th  August,  1849. 
Sir  J.  Jervisy  Attorney-General,  and  Eindmareh,  now  showed  cause. 
—First :  as  to  striking  out  plea  4.  The  objection,  if  available,  ought 
to  be  taken  by  demurrer.  It  has  been  a  constant  practice  to  add  draw- 
ings to  the  record  where  they  were  necessary.  In  Rex  v,  Arkwright, 
Webst.  Pat.  Ga.  64,(a)  a  drawing  was  annexed  to  the  sck  fa. ;  and  the 
form  there  was  settled  by  Sir  P.  Arden.  Drawings  were  annexed  to 
the  record  in  Russell  v,  Ledsam,  14  M.  &  W.  574,  t(6)  and  in  Regina  r. 
Nickel8.(c)  In  a  case  relating  to  abbuttals  on  a  mountain  in  Wales,  a 
drawing,  with  the  points  of  the  compass  marked,  was  placed  in  the  mar- 
gin of  the  record  by  direction  of  the  late  R.  Y.  Richards.  If  a  deed 
^„.^^  has  a  plan  in  the  margin,  and  oyer  is  craved,  *the  plan  cannot 

^  be  set  out,  because  it  could  not  be  read :  but,  if  enrolment  is 
prayed,  the  deed  is  set  out  with  the  plan.  In  Newton  v,  Wilmot,  8  M. 
&  W.  711,  720,t  a  lease  was  set  out  on  oyer,  containing  a  demise  of 
premises,  with  the  words  «  for  the  better  description  whereof,  a  plan  is 
endorsed  on  the  second  skin  of  these  presents ;"  and  it  was  objected 
that  the  plea  did  not  set  out  the  plan.  Parkb,  B.,  observed :  <<  An 
indenture  set  out  on  oyer  is  supposed  to  be  read  by  the  clerk  of  the 
Court :  I  do  not  see  how  the  lines  and  marks  in  a  plan  could  be  read :" 
but  no  decision  on  that  point  was  required.  In  Muntz  v.  Foster,  1  Dowl. 
&  L.  737,  S.  C.  6  Man.  &  G.  734  (E.  C.  L.  R.  vol.  46),  the  defendants 
pleaded  a  plea  intended  to  bring  into  question  the  validity  of  the  speci- 
fication,  which  the  plea  set  out  at  length ;  and  the  argument  for  them 
(on  special  demurrer  to  the  plea)  was  that  there  was  a  question  for  the 
Court,  and  « the  defendants,  therefore,  have  a  right  to  bring  the  speci- 
fication before  the  Court  by  their  plea,  and  to  have  the  judgment  of  the 
Court  upon  its  sufficiency."  «The  only  point  in  dispute  between  the 
parties  might  be  one  which  is  not  a  question  for  the  jury  at  all,  and 
they  ought  not  to  be  put  to  the  expense  of  a  trial,  when  they  only  ask 
for  the  opinion  of  the  Court  as  to  the  sufficiency  of  the  specification  in 
point  of  law."  Maule,  J.,  said  there:  <'I  am  disposed  to  think  that 
might  be  done ;  but  the  question  is,  whether  the  sufficiency  of  the  speci- 
fication has  been  properly  raised  by  the  present  plea:"  and  upon  that 
objection  the  defendant  failed,  the  plea  being  deemed  argumentative  for 
want  of  a  direct  traverse.  To  raise  the  question  correctly  for  the 
opinion  of  the  Court,  the  specification,  and  all  that  forms  part  of  it, 
*^791  *^^^^  ^®  presented.     Since  the  last  cited  case  it  has  always  been 

^  the  practice  to  do  this,  with  a  special  traverse  as  in  the  present 
instance :  and  the  proper  course  for  the  opposite  party  is  to  demur. 

(a)  From  a  more  extended  report,  pablished  London,  1785.    S.  C.  reported,  Da  v.  Pat  Ca.  61. 

(6)  Judgment  for  plaintiff  affirmed  in  Exeh.  Gh.,  Ledsam  «.  Rasiell,  16  M.  A  W.  633,t  and  to 
n.  Lords,  Ledsam  o.  Russell,  1  H.  Lords  Gases,  687.  See,  as  to  the  speoifioation,  14  IL  Jb  W. 
677, t  and  Russell  v.  Cowley,  1  Gro.  M.  A  R.  864. f 

(e)  Mentioned  in  Webst  Pat  Ca.  627,  note  (6). 
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Whether  or  not  the  specification  as  set  out  describes  the  invention,  is  a 
question  for  the  Court :  whether  the  description  is  sufficient  for  the 
instruction  of  a  workman,  is  for  the  jury.  In  Begina  v.  Gutler,(a) 
*at  Nisi  prius,  it  was  objected  that  part  of  the  alleged  invention,  ^41070 
as  claimed  by  the  specification,  was  not  the  subject  of  a  patent ;  ^ 
the  drawing  annexed  to  the  specification  was  relied  upon  in  support  of 
the  objection ;  and  Lord  Denman,  G.  J.,  ruled  that,  in  the  respect 
pointed  out,  the  specification-  was  bad.  There  is  no  other  fit  mode  of 
traversing  the  sufficiency  of  the  specification  than  that  which  is  here 
adopted.  It  could  not  be  pleaded  that  the  patentee  did  not  cause  a 
specification  to  be  enrolled.  If  the  objection  now  taken  were  valid, 
the  specification  itself,  which  puts  a  drawing  on  record,  would  be  a 
nullity.     It  is,  practically,  impossible  to  dispense  with  this  mode  of 

(o)  3  Car.  Jt  Kir.  2]  5,  where  the  specifieaUon  and  drawings  are  given. 

The  speoification  of  a  patent  is  defective  if  the  patentee  professes  to  effeethis  ohjeot  in  one  of  two 
specified  modes  or  else  in  the  other,  representing  each  as  available,  and  it  appears  bj  evidenoe 
that  one  of  them  will  effect  the  pnrpose,  bat  the  other  will  not 

RsoixA  V,  Cutler,  on  scire  facias  to  repeal  a  patent  (see  CnUer  v.  Bower,  11  Q.  B.  973  (B.  C 
L.  R.  vol.  63) ),  was  tried  before  Lord  Dbhvan,  C.  J.,  at  Westminster,  in  Michaelmas  vacation, 
1847 :  verdict  for  defendant  A  rule  nisi  was  obtained  for  (among  other  subjects  of  application) 
a  new  trial  on  tiie  ground  of  misdirection.  Cause  was  shown  in  Michaelmas  term  (November 
16tb  and  17th}  1848,  before  Lord  Drnman,  C.  J.,  Colbridob,  Wiohtman,  and  Erlb,  Js.,  bj 
Tal/on.rd,  Seijt,  Wkitekur§t,  and  Webtter;  and  Hindmarch  supported  the  rule.  The  Court,  with- 
oat  hearing  Sir  /.  /«rot>,  Attomey-Qeneral,  with  whom  was  M.  D.  Hill,  on  the  same  side,  stopped 
the  argument,  but  took  time  for  consideration.  Lord  Dbmvah,  C.  J.,  observing :  "  I  think  I  made 
a  mistake  in  my  direction  to  the  jury  :  but  I  should  like  to  look  over  the  short-hand  writer's 
aotes.  We  will  tell  the  Attomey-Qeneral  afterwards,  whether  we  think  it  neeessaiy  to  hear  him.** 
In  Hilary  term  (January  30th),  1849, 

Lord  Drhxait,  C.  J.,  delivered  judgment  as  follows. 

This  was  a  scire  facias  to  repeal  letters  patent  for  improvements  in  the  manu&otnre  6f  tubular 
flue*  to  steam  boilers. 

Several  issues  were  joined  on  the  numerous  objections  taken  to  the  specification.  The  16th 
was  that  the  specification  did  not  particularly  ascertain  and  describe  the  nature  of  the  invention. 
The  hammers  to  be  applied  to  the  iron  tube  are  described :  and  on  the  faces  are  to  be  placed 
heo  Hap* /or  die»f  or  a  pair  of  grooved  rolU,  A  mandril  is  tiien  pressed  through  the  diee,  or 
betiteeM  groovee  of  the  rolU,  On  the  trial,  there  was  evidence  that  the  grooved  rolls  would  not  do 
tilie  work  here  assigned  to  them ;  and,  in  commenting  on  that  part  of  the  case,  I  told  the  jury 
that,  if  either  of  those  methods  were  proved  to  be  satisfactory,  the  patent  might  be  good,  not- 
withstanding  the  imperfection  of  the  oiher. 

The  case  of  Lewis  v.  Marling,  10  B.  A  C.  22  (E.  C.  L.  R.  vol.  21),  had  been  quoted  as  estab- 
lishing that  doctrine.  But»  on  examination,  the  Court  there  only  said  that  the  claim  of  some 
part  of  a  machine  which  turned  out  to  be  useless  did  not  vitiate  a  patent  This  is  very  different 
from  describing  a  part  of  a  machine  as  capable  of  co-operating  in  tiie  work,  when  in  fact  it  is 
incapable,  even  though  he  at  the  same  time  describes  other  means  which  might  be  effectually 
employed.  For  the  reader  of  the  specification,  relying  upon  it,  might  use  the  former  in  construct- 
ing his  machine,  which  would  fail  of  its  purpose  from  being  too  accurately  made  according  to 
the  patentee's  instructions.     The  role  must  therefore  be  absolute  for  a  new  trial. 

The  ground  of  objection  which  prevailed,  and  on  which  the  case  was  distinguished  from  Lewis 
V.  Marling,  10  B.  ifc  C.  22  (B.  C.  L.  R.  vol.  21),  was  stated  by  ffindmareh  as  follows :  Here  the 
patentee  claims  to  effect  his  object  in  two  ways,  not  pointing  out  either  as  the  one  to  be  adopted 
in  preference ;  but  one  will  not  effect  the  object  at  all.  In  the  case  cited,  the  claim  was  for  an 
entire  machine,  part  of  which  proved  useless,  but  the  machine  might  have  been  worked  with  or 
without  the  part ;  and  it  was  not  described  in  the  specification  as  essential.  See  Morgan  «.  Sea- 
wardt  2  M.  A  W.  644,  602.t  « 
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description  where  the  machinery  is  intricate.    In  indictments  for  forgery 
it  has  long  been  the  practice  to  give  a  fac-simi]e.(a) 

Secondly :  the  defendants  should  not  be  required  to  elect  between 
pleas  4  and  5.     Plea  4  raises  a  question  for  the  Court  on  the  legal  effect 
of  the  specification.     Plea  5  denies  that,  in  point  of  fact,  the  instrument 
described  the  invention  or  was  enrolled. 
*^7S1       *^^^^  8  is  in  a  form  constantly  nsed  of  late  years.    It  would  not 

^  be  safe  to  pl^ad  that  the  invention  iras  of  no  use ;  for  to  such  a 
plea  (even  if  it  were  otherwise  good(ft) )  any  degree  of  utility,  however 
slight,  would  be  an  answer.  In  Losh  v,  Hague,  Webst.  Pat.  Ca.  ^02, 
204,  5,  at  Nisi  prius.  Lord  Abinger  said  to  the  jury :  «<  I  observe  one 
of  the  pleas  states*  that  .the  improvements  are  something  trifling  and 
insignificant.  If  that"  (bending  instead  of  welding)  <(  is  the  improve- 
ment, you  will  consider  whether  it  is  worth  a  patent  or  not."  And  the 
editor  says,  p.  205,  note  (i),  <<  This  question  would  appear,  both  on  the 
authority  of  the  learned  Chief  Baron  in  this  case,  and  from  the  nature 
of  the  thing,  to  be  peculiarly  a  question  for  the  jury ;  and  this  defence 
must  consequently  be  specially  pleaded."  [Coleridge,  J. — In  that 
particular  case  Lord  Abinger  could  not  help  putting  the  question  to 
the  jury  as  he  did.  Wightman,  J. — In  Morgan  v.  Seaward,  Webst. 
Pat.  Ca.  170,  172,  at  Nisi  Prius,  Alderson,  B.,  said :  « It  is  not 
material,  however,  that  the  improvement  should  be  great.  It  is  suffi- 
cient if  it  is  an  improvement  at  all."]  That  there  may  be  something, 
short  of  absolute  inutility,  which  vitiates  a  patent,  seems  admitted  by 
the  judgment  of  the  Court  of  Exchequer  in  the  last  cited  case.  And 
Lord  Coke  says,  3  Inst.  184 :  «« In  every  such  new  manufacture  that 
deserves  a  privilege,  there  must  be  urgens  necessitas,  and  evidens 
utilitas."  At  any  rate,  if  the  sufficiency  of  this  plea  was  to  be  ques- 
tioned, it  should  have  been  done  by  demurrer. 

As  to  the  notice  of  objections :  the  practice  is  that  they  merely  follow 
i^ontri  *^®  pleas.     It  was  not  adverted  to  *by  the  framers  of  stat.  5  k 

^  6  W.  4,  c.  88,(c)  which  requires  such  notice,  that  specific  pleas 
would  be  pleaded  :  the  former  course  having  been  to  plead  the  general 
issue.((2)  With  special  pleas,  a  specific  notice  of  objections  is  superfluous. 
3ut,  if  this  notice  is  defective,  the  plaintiff  might  have  moved  for  a 
better  particular,  as  was  done  in  Heath  v.  Unwin,  10  M.  &  W.  684.t(«) 
Webster^  contrft. — First :  In  Sealy  v.  Browne,  14  Law  J.  N.  S.  Q.  B. 
(Bail  Court)  169,  an  application  was  made  to  strike  out  pleas  to  which 

(a)  See  stat  2  A  3  W.  i,  e.  123,  8.  3. 

(b)  See  Morgan  v.  Seaward,  2  M.  A  W.  644,  562,  3.t 

(o)  See  8tat  15  A  16  Viot  c.  83,  b.  41,  which  requires  that  "  parUeuIan"  of  the  obieetiona  to 
be  relied  upon  at  the  trial  shall  be  delivered  with  the  pleas,  and  enacts  that  no  evidence  shall  be 
given  in  support  of  any  objection  "  impeaching  the  validity  of  such  letters  patent,"  which  sbaU 
not  be  contained  in  the  particulars :  proviso,  thai  the  place  where,  and  manner  in  irhieh,  the 
invention  is  alleged  to  have  been  used  before  grant  of  letters  patent  shall  be  stated  in  the  parti- 
culars. 

(</)  See  Leaf  v.  Topham,  14  M.  <fc  W.  146,  US.f 

(e)  See  Regina  v.  Walton,  2  Q.  B.  969  (E.  C.  L.  R.  voL  42). 
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drawings  were  annexed ;  and  a  rule  nisi  was  granted ;  but  no  cause 
was  shown,  the  parties  having  come  to  a  compromise.  In  a  note  (4), 
to  that  case  it  is  said  that  «( In  Barrett  lu  The  Stockton  and  Darling- 
ton Railway  Company,"  2  Man.  &  G.  134,  S.  C,  2  Scott,  N.  R.'387, 
<«  where  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special  case, 
with  liberty  to  turn  it  into  a  special  verdict,  it  was  made  part  of  the 
terms  that  a  map  which  had  been  given  in  evidence  at  the  trial  should 
form  part  of  the  special  verdict ;  but  this  being  found  to  be  impossible, 
it  was  agreed  that  the  map  should  be  referred  to  by  either  side  upon 
the  argument,  and  no  notice  was  taken  of  it  in  the  special  verdict.  An 
attempt  was  z^ade  in  Fanton  v,  Williams,'*  2  Q.  B.  169  (E.  G.  L.  B. 
vol.  42),  S.  C.  10  Law  J.  N.  S.  Exch.  545,  <<  to  introduce  a  fac-simile 
of  certain  documents  which  had  been  *given  in  evidence  at  the  r-i^Qfjf* 
trial  into  a  bill  of  exceptions,  but  an  application  for  that  purpose  *- 
was  refused,  on  the  ground  that  the  Court  had  no  means  of  judging 
whether  it  was  a  perfect  fac-simile  or  not.  The  same  rule  prevails  in 
criminal  pleadings,  except  in  indictments  for  forgery,  where  a  fac-simile 
of  the  document  must  be  set  out."  This  is,  in  fact,  an  attempt  to 
plead  evidence.  [Wiohtman,  J. — How  could  an  <<  annexed"  drawing 
be  sent  up  to  a  Court  of  Error  ?  Hindmarch. — It  is  constantly  done.] 
That  is  by  consent.  According  to  the  ancient  practice,  pleading  was 
an  <(  oral  altercation"  of  which  (^a  contemporaneous  official  minute  in 
writing  was  drawn  up  by  one  of  the  officers  of  the  Court,  on  a  parchment 
roll,  containing  a  transcript  of  all  the  different  allegations  of  fact;" 
Steph.  on  Plead.  25  (5th  ed.) ;  and  <(  the  abandonment  of  the  practice 
of  oral  pleading  led  to  no  departure  from  the  ancient  style  of  allega- 
tion ;"  p.  29.  But  no  analogy  to  the  ancient  style  can  be  preserved 
when  «« drawings"  are  ^<  produced  and  shown  to  the  Court,"  and  are 
<<  annexed"  to  the  pleading.  The  practice  of  setting  out  a  fac-simile 
in  an  indictment  for  forgery  is  peculiar.  [Wiohtman,  J. — If  you  had 
to  set  out  a  forged  instrument  in  a  plea,  might  not  a  fac-simile  be 
given  ?]  It  would  seem  not.  A  scire  facias  is  no  precedent  for  the 
plea  to  an  action ;  it  is  under  different  rules,  and  is  in  the  nature  of  a 
criminal  proceeding.  [Colehidoe,  J. — If  you  succeed  on  the  first  point 
you  succeed  on  the  second.  And  the  Court  think  that  the  fourth 
plea  must  be  struck  out,  on  the  objection  (without  entering  into  any 
other  question  on  that  point)  that  drawings  cannot  be  <<  annexed"  to  a 
plea.(a)] 

*Then,  as  to  plea  8.  It  is  not  required,  because  plea  7  denies  r^q-^T 
that  the  invention  was  <(  an  invention  of  improvements ;"  which  ^ 
is,  in  other  words,  denying  that  it  was  of  such  utility  as  would  support 
a  patent.  The  allegation  that  it  was  not  <'  of  such  use,  benefit,  and 
advantage  to  the  public"  as  to  be  <«  sufficient  consideration"  for  a  patent, 
raises  no  question  of  fact  which  the  plaintiff  can  deal  with.     How  is  it 

(a)  8m  Wanhaner's  Coce,  1  Moo.  C.  C.  406. 

x2 
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practicable  to  weigh  the  degrees  of  utility,  which  may  or  may  not  be 
consideration  for  a  patent  ?  [Coleridob,  J. — It  certainly  is  a  question 
how  a  jury  could  weigh  these.  Wightman,  J. — It  is  difficult  even  for 
a  judge.]  Then  the  effect  of  the  plea  is  to  force  a  demurrer  upon  the 
plaintiff:  and  a  plea  framed  with  that  view,  and  following  plea  7,  ought 
not  to  be  allowed. 

As  to  the  notice  of  objection.  In  Neilson  v,  Harford,  8  M.  &  W. 
806,  822,t  Parke,  B.,  delivering  the  judgment  of  the  Court  of  Exche- 
quer, says :  "  We  concur  with  the  opinion  of  the  Court  of  Common 
Pleas,  in  the  cases  cited  by  Sir  William  Folletty  that  the  act  must 
be  construed  to  mean  that  a  mere  copy  of  the  pleas  will  not  be  a  suffi- 
cient compliance  with  its  provisions.  It  was  passed  after  the  New  rules 
had  required  the  several  defences  to  be  pleaded,  and  must  therefore  be 
considered  as  having  intended  to  give  to  the  plaintiff  some  additional 
advantage  bejond  the  information  which  the  record  would  give  him. 
The  statute  did  not  mean  to  say,  nor  do  we  think  that  the  Common 
Pleas  (a)  meant  to  decide,  that  it  would  not  be  sufficient  in  some  cases 
^nncn  *^  8^^®  notice  in  the  terms  of  the  plea  itself.  The  objection 
-*  *may  be  so  completely  and  so  fully  expanded  on  the  record,  that 
a  mere  transcript  of  the  plea  itself  may  be  sufficient ;  in  other  cases 
the  plea  may  be  so  general  in  its  language,  as  to  be  insufficient  as  a 
notice,  if  transcribed  from  the  plea  merely.  Each  case  must  depend 
on  its  peculiar  circumstances."  Stat.  5  &  6  W.  4,  c.  83,  sects.  5,  6, 
gives  costs  to  the  plaintiff  if  the  defendant  fails  to  prove  matters  stated 
in  his  notice  of  objections :  and  the  notice  ought  to  be  so  specific  that 
he  may  not  avail  himself  of  it  for  the  purpose  of  objection  and  yet 
escape  costs  if  the  plaintiff  succeeds.  In  Leaf  v.  Topham,  14  M.  k 
W.  146,t  notice  of  objections,  adding  nothing  material  to  the  language 
of  the  pleas,  was  held  insufficient.  Here  the  pleas,'  from  6,  onwards, 
are  too  general  to  convey  any  information ;  and  the  notice  does  not 
explain  them.  It  is  not  shown  whether  the  novelty  of  the  invention  is 
disputed  as  to  the  whole  or  any  part.  The  plaintiff  must  go  to  trial 
with  evidence  as  to  the  whole.  If  the  objection  were  specific  he  might 
perhaps  disclaim. 

Coleridge. — We  have  already  said  that  the  4th  plea  is  not  main- 
tainable. I  think  also  that  the  8th  plea  is  pleaded  only  to  invite  a 
demurrer,  and  must  be  struck  out.  And  I  am  of  opinion  that  the 
notice  is  not  specific  enough.  If  the  pleas  are  so  expressed  as  to  give 
the  requisite  information,  the  notice  of  objections  may  not  be  so  mate- 
rial ;  but  here  that  is  not  the  case :  the  pleas  are  quite  general ;  and 
the  notice  of  objections  is  as  much  so. 

Wightman  and  Erle,  Js.,  concurred. 
*^7Q1       *Sindmarch  then  prayed  leave  to  amend  the  notice.     [Cole- 
^  RIDGE,  J. — ^Tou  must  go  to  a  Judge  at  chambers,  and  show  the 

(a)  Fisher  v.  Dewiok,  4  New  Ca.  706. 
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particular  amendment  you  desire  to  make.]  Hindmarch  also  suggested 
that  the  objection  originally  taken  to  plea  4,  and  which  the  defendants 
bad  been  prepared  to  meet,  was  that  the  drawings  could  not  be  put 
upon  the  record,  whereas  the  Court  had  decided  merely  that  they  could 
not  be  annexed.  [Wiohtman,  J. — I  think  they  embarrass  the  record 
Tery  considerably,  and  are  unnecessary.  Coleridge,  J. — They  may  be 
placed  there  by  consent.] 

Web^thr  asked  if  the  4th  plea  was  to  be  struck  out,  or  the  drawings 
only.     [Coleridge,  J. — The  plea.     It  is  bad  in  that  form.] 

Rule.  That  the  rule  of  the  11th  August  be  varied ;  and  that 
the  4th  and  8th  pleas  be  struck  out ;  and  that  the  defend- 
ants deliver  to  the  plaintiflf's  attorneys  or  agents  a  further 
and  better  notice  of  the  objections  upon  which  the  defend- 
ants mean  to  rely  at  the  trial  of  this  action.(a) 

(a)  See  the  ralingi  u  to  pBiiicoIars  of  objection  oolleoted  io  Norman's  Treatise  on  the  Law 
and  Practice  relating  to  Letters  Patent  for  Inventions,  pp.  169-174,  London,  1853. 

To  warrant  a  patent  the  invention  mast  be  is  sufficient  that  it  may  be  applied  to  praetica- 

ii.«efal,  that  is,  capable  of  some  beneficial  ase —  ble  purposes  with  some  degree  of  beneficial 

i]'>t  peraicioas  or  frivolous  or  worthless :  Dick-  use ;   that  it  has  no  pernicious,  immoral,  or 

i'.i.'on  t\  Ilall,  14  Pick.  217.    A  patented  inven-  mischie?ous  tendency ;  and  so  far  as  it  is  ap- 

tion  is  deemed  useful,  if  it  is  not  frivolous,  plied,  is  salutary:  Dunbar  v,  Marden,  13  New 

The  want  of  utility  is  good  cause  for  not  grant-  Hamp.  311. 

ing  the  patent,  but  not  for  setting  it  aside:        An  invention  of  an  ornamental  mode  of  put- 

Wbttuey  v.  Bmmett,   Baldw.  303;   Lowell  v.  ting  up  thread,  which  gave  it  no  additional 

Lewis,  1  Mason,  182 ;  Case  v,  Morey,  1  New  value,  but  merely  made  it  seU  more  readily  at 

Ilump.  347.    An  invention,  in  order  to  be  use-  retail  and  for  a  larger  price,  is  not  a  useful 

fuU  need  not  supersede  or  be  more  useful  than  invention  within  the  meaning  of  the  patent 

all  other  inventions  for  the  same  purpose.    It  law :  Langdon  «.  De  Oroot,  Paine,  203. 


♦WEBSTER  FLOCKTON  and  Five  Others  v.  BALL  and  j.^^^^ 

Five  Others.    Nov.  20.  •-  *^" 

To  a  declaration  in  ease,  for  infringing  a  patent,  defendants  pleaded,  in  bar  of  further  main- 
tenance of  the  action,  that,  after  declaration,  it  had  been  agreed  between  plaintiffs  and  defend- 
ants that  defendants  should  admit  their  liability  to  the  action,  as  they  then  did  admit;  that 
defendanta  should  take,  and  plaintiffs  grant,  a  license  for  the  use  of  the  invention ;  that 
defendants  should  hand  a  check  for  752.  to  a  third  person,  to  be  held  till  the  grant  of  the 
license,  and  then  handed  by  him  to  plaintiffs,*  that  plaintiffs  and  defendants  should  respect- 
ively bear  their  own  costs  of  the  action  ;  that  "this  action,  and  the  causes  of  action  included  ^ 
in  the  same  should  be  settled,  satisfied,  discharged,  and  terminated  by  the  arrangement  and  9 
agreement  before  mentioned."  Averment  that  defendants  admitted  their  liability,  drew  and 
delivered  the  check,  and  had  always  been  ready  to  perform  the  agreement,  take  th )  licensCf 
and  pay  their  own  costs ;  of  which  plaintiffs  had  notice. 

Held  bad,  on  special  demurrer. 

For  that,  if  the  agreement  were  construed  as  an  accord  in  respect  of  the  things  to  be  done,  there 
was  no  averment  of  satisfaction,  the  stipulations  of  defendants  not  having  been  all  performed; 
and,  if  the  making  of  the  agreement  itself  was  relied  upon  there  was  no  allegation,  expressed 
or  implied,  that  the  agreement  was  accepted  in  satisfaction. 

Also,  because  the  plea  left  it  ambiguous  which  of  the  two  matters  above  specified  was  relied 
upon  as  the  accord  and  satisfaction.  | 

Casb  for  infringement  of  a  patent,  one  of  the  plaintiffs  being  patentee  | 
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of  the  invention,  and  the  other  five  his  assignees  of  five  undivided  sixth 
parts.  Flea  :  That  plaintiffs  ought  not  further  to  maintain  their  action; 
because  defendants  saj  that,  after  the  plaintiffs  had  sued  out  their  writ 
of  summons  and  declared  thereupon  in  this  suit,  and  before  this  day, 
to  wit,  on  11th  May,  1848,  it  was  agreed,  between  the  plaintiff  Flock- 
ton  and  the  defendants,  that  the  said  defendants  should  admit  (and  as 
they  then  did  adroit)  their  liability  to  this  action ;  and,  further,  that  a 
license  should  be  taken  by  defendants  from  plaintifis,  and  which  plain^ 
tii!'s  were  to  grant  to  defendants,  for  the  use  of  the  invention  in  the 
declaration  mentioned;  and  that  defendants  should  draw  a  check  upon 
*^Rn  *^®'''»  defendants',  bankers,  to  wit,  &c.,  *for  75Z.,  payable  to  the 

-'  bearer,  and  deliver  the  same  to  one  Charles  Biggs,  to  be  held 
by  him  uumI  the  license  should  be  granted,  and  to  be  then  delivered 
over  by  him  to  plaintiffs ;  and  further,  that  plaintiffs  and  defendants 
should  respectively  bear  and  pay  their  own  respective  costs  incurred  in 
this  action ;  «^  and  that  this  action,  and  the  causes  of  action  included 
in  the  same,  should  be  settled,  satisfied,  discharged,  and  terminated  by 
the  arrangement  and  agreement  before  mentioned."  And  defendants 
further  say  that  thereupon,  and  within  a  reasonable  time  in  that  behalf, 
and  on  the  faith  of  the  said  agreement,  and  before  this  day,  to  wit,  on, 
&c.,  defendants  did 'admit  their  liability  as  aforesaid,  and  did  draw  and 
deliver  to  the  said  Charles  Biggs  a  check  on  their  bankers,  to  wit,  &c., 
for  75Z.,  payable  to  the  bearer,  according  to  the  said  agreement,  and 
upon  the  terms  thereof  as  aforesaid ;  and  the  same  was  then  received, 
and  thence  hitherto  hath  been  and  still  is  held,  by  the  said  Charles 
Biggs  upon  the  terms  aforesaid :  and  defendants  (^  have  always,  from 
the  time  of  the  making  of  the  said  agreement  and  arrangement  hitherto, 
been  ready  and  willing  to  perform  and  fulfil  the  said  agreement  in  all 
things  on  their  part  to  be  performed  and  fulfilled,  and  to  take  the  said 
license  to  be  granted  to  them  by  the  said  plaintiffs,  and  to  bear  and  pay 
their  own  costs  incurred  in  this  action ;  and  whereof  the  plaintiffs  have 
always  hitherto  had  notice."     Verification. 

Special  demurrer,  assigning  for  causes  (so  far  as  is  material  to  the 
points  decided) :  That  the  accord  is  not  sufficiently  certain :  That  the 
plea  is  in  effect  a  plea  of  accord  without  satisfaction ;  for  that  the 
^oQo-i  alleged  agreement  itself  could  not  operate  as  a  satisfaction, 

-'  *there  being  no  allegation  in  the  plea  that  the  alleged  agree- 
ment was  accepted  by  the  plaintiff's  in  full  satisfaction ;  neither  could 
the  admission  of  a  liability,  which  did  not  advance  the  plaintiffs'  right 
or  remedy  :  That  the  delivery  of  a  check  to  Charles  Biggs  was  a  mere 
part  performance  of  the  accord,  which  is  not  sufficient ;  that  it  should 
have  been  shown  by  positive  allegation  that  the  accord  had  been  exe- 
cuted in  whole  before  the  pleading  of  the  plea :  That  non  constat  that 
it  ever  will  be  performed,  in  which  case,  if  the  plea  were  held  to  be  a 
bar  to  the  action,  the  defendants  would  receive  back  their  check,  and 
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the  plaintiffs  would  have  nothing  in  satisfaction  of  their  admitted  right 
of  action :  That^  if  the  plea  be  intended  as  a  plea  not  in  bar,  bat  in 
suspension  of  the  right  of  action,  it  is  bad  on  that  account ;  for  it  must 
be  a  final  bar  or  nothing :  That  the  plea  confesses  the  cause  of  action, 
and  does  not  sufficiently  or  at  all  avoid  it :  and  that  it  wants  Certainty 
and  particularity  as  to  time.     Joinder  in  demurrer. 

MontcLgu  Smith,  for  tlfe  plaintiffs. — If  this  plea  is  to  be  understood 
as  setting  up  the  performance  of  the  acts  agreed  to  be  done,  as  an 
answer  to  the  action,  it  is  bad,  because  it  does  not  show  that  all  the 
acts  have  been  done^  and  therefore  it  is  a  plea  of  accord  without  satis- 
faction. The  averment  of  readiness  and  willingness  to  perform  what 
was  not  performed  is  insufficient;  Garter  v,  Wormald,  1  Exch.  81, f 
Com.  Dig.  Accord  (B  4),  Bayley  v.  Homan,  8  New  Ca.  915;  so  far, 
there  is  only  one  right  of  action  substituted  for  another ;  and  that  is 
no  bar.  Matter  which  merely  suspends  the  action  is  *not  plead-  r^ieooq 
able  in  bar ;  Harris  v.  Reynolds,  7  Q.  B.  71  (E.  C.  L.  R.  vol.  '- 
53).(a)  But,  if  the  plea  sets  up  the  agreement  itself  as  an  answer,  then 
tLere  is  no  satisfaction,  because  it  is  not  shown  that  the  agreement  was 
accepted  in  satisfaction.  If  it  had  been  so  accepted,  that  would  have 
constituted  accord  and  satisfaction ;  but  the  acceptance  must  appear ; 
Evans  v.  Powis,  1  Exch.  601,  607. f  The  proper  mode  of  pleading  an 
acceptance  in  satisfaction  appears  in  Jones  v.  Sawkins,  5  Com.  B.  142 
(E.  C.  L.  R.  vol.  57).  Had  the  acceptance  of  the  agreement  been  so 
pleaded  here,  the  plaintiff  might  have  traversed  either  the  agreement 
or  the  acceptance;  Bainbridge  v.  Lax,  9  Q.  B.  BID  (E.  G.  L.  R.  vol. 
58).  Further,  the  plea  is  so  vague  and  uncertain  that  it  is  bad  on 
general  demurrer.  It  is  doubtful  whether  the  words,  «that  this  action, 
and  the  causes  of  action  included  in  the  same,  should  be  settled,  satis- 
fied, discharged,  and  terminated  by  the  arrangement  and  agreement 
before  mentioned,'*  be  an  averment  in  the  plea  or  part  of  the  agreement 
itself.  Nor  does  it  appear  whether  the  <<  arrangement"  be  the  making 
the  agreement  or  performing  its  stipulations.  Again,  if  the  words  be 
an  averment,  the  defence,  being  pleaded  after  action  brought,  is  insuffi- 
cient, the  discharge  not  being  made  applicable  to  the  costs.  Again,  no 
time  is  mentioned  within  which  the  license  is  to  be  granted  and  the  acts 
are  .to  be  done ;  so  that'  there  is  no  certainty,  which  there  ought  to  be 
in  an  accord ;  Com.  Dig.  Accord  (B  8). 

Bovilly  contrd.. — This  plea  is  not  by  way  of  accord  and  satisfaction, 
strictly  so  termed.  Were  the  *technical  rules  as  to  accord  and  r-i^ooA 
satisfaction  applied  to  such  a  defence  as  this,  great  injustice  *- 
would  ensue,  inasmuch  as  the  contract  between  the  parties  would  be- 
come ineffectual  if  a  single  shilling  remained  unpaid.  The  agreement 
clearly  contemplates  that  each  party  is  to  pay  his  own  costs :  therefore 

(a)  Se^  Ford  v.  Beech,  11  Q.  B.  852  (E.  C.  L.  R.  toI.  63);  Webb  v.  Spioer,  13  Q.  B.  886,  898 
(E.  C.  L.  B.  vol.  66). 
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the  objection  as  to  the  omission  of  any  stipulation  in  respect  of  costs 
fails.     The  meaning  of  the  technical  rale,  that  accord  without  satisfac- 
tion is  bad,  has  been  sometimes  lost  sight  of.     The  reason  given  for  it 
is  that  the  mere  accord  gives  no  remedy.     And  that  will  be  soand,  where 
the  accord  is  unilateral,  and  nothing  appears  but  the  consent  of  the 
plaintiff  to  accept  something  in  satisfaction  of  the  suit.     Thus,  in  Com. 
Dig.  Accord  (B  4),  it  is  said :  <<  an  accord  md&t  be  executed,  otherwise 
there  will  be  no  remedy  for  a  non-performance."     And,  in  the  same 
section,  it  is  said :  <«  an  accord,  with  mutual  promises  to  perform,  is 
good,  though  the  thing  be  not  performed  at  the  tiBae  of  action ;  for  the 
party  has  a  remedy  to  compel  the  performance."     Therefore  the  rule  is 
inapplicable  to  a  case  like  the  present,  where  there  is  a  mutuality  by 
reason  of  the  agreement.     Accordingly  in  Case  v.  Barber,  T.  Raym. 
450,  it  was  laid  down  that,  as  soon  as  it  had  been  decided  that  an  action 
might  be  maintained  on  mutual  promises,  an  agreement  with  mutual 
promises  might  satisfy  a  claim,  although  there  were  no  execution  of  the 
agreement.     That  principle  was  acted  upon  in  Good  v.  Cheesman,  2 
B.  &  Ad.  328  (E.  C.  L.  R.  vol.  22),  where  an  agreement,  which  had  not 
been  performed,  but  was  capable  of  being  immediately  enforced,  was 
held  to  raise  a  good  defence,  though,  as  Littledale,  J.,  there  said,  it 
^qof--i  ^^^  *''not  strictly  an  accord  and  satisfaction  or  a  release."     It 
-^  is  true  that  there  the  rights  of  third  parties  were  involved :  but 
that  circumstance  operated  only  by  creating  a  valid  consideration,  in 
the  absence  of  which  the  plaintiff  could  not  have  been  bound  by  an 
undertstking  to  accept  less  than  his  whole  debt.     Here  the  agreement, 
by  its  mutuality,  contains  such  a  consideration.     These  authorities  are 
recognised  in  Evans  v.  Powis,  1  Exch.  607, f  where  the  defence  failed 
for  want  of  the  requisites  which  this  plea  satisfies.     The  plea  there 
merely  set  up  an  accord ;  and  the  authorities  cited  on  the  other  side 
show  only  that,  where  a  plea  sets  up  a  naked  accord,  as  such,  without 
satisfaction,  it  is  bad.      That  the  damages  are  unliquidated  is   not 
material :  it  was  not  the  less  competent  to  plaintiff  and  defendant  to 
agree,  for  good  consideration,  to  put  an  end  to  the  litigation.     It  is  not 
pretended  that  the  agreement,  taken  by  itself,  is  bad  for  want  of  con- 
sideration.    It  is  objected  that  the  plea  does  not  show  that  the  agree- 
ment  was  accepted  in  satisfaction :  but  the  agreement,  which  the  plea 
states,  contains  in  itself  such  an  acceptance.     The  terms  of  the  agree- 
ment cannot  be  impeached  for  informality,  even  on  special  demurrer : 
but  in  substance  and  form  the  agreement  contains  a  renunciation  of  the 
plaintiff's  right  of  action  in  consideration  of  the  defendant's  contract. 
Montagu  Smith,  in  reply. — It  appears  to  be  conceded  that  the  state 
ment  of  readiness  and  willingness  to  perform  is  not  tantamount  to  an 
allegation  of  performance.      The  plea  is  supported,  not  as  showing 
^S861  ^^^^^^  ^^^  ^satisfaction,  but  as  raising  a  bar  by  showing  a  new 
-^  agreement.  .  For  that  there  is  no  precedent.     It  b  true  that,  as 
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18  contended  on  the  other  side,  such  an  agreement  may  be  an  answer 
to  the  action :  but  that  is  only  where  it  appears  to  have  been  accepted 
in  satisfaction.  Even  if  in  the  body  of  the  agreement  there  had  been 
a  clause  to  the  effect  that  the  agreement  should  be  accepted  in  satis- 
faction, there  must  still  have  been  an  averment,  by  the  plea,  that  the 
agreement  containing  this  clause  was  accepted  in  satisfaction.  Gifford 
V.  Whittaker,  6  Q.  B.  249  (E.  C.  L.  R.  vol.  51),  may  be  added  to  the 
authorities  on  the  requisites  of  a  plea  of  accord  and  satisfaction.  (He 
was  then  stopped  by  the  Court.) 

Coleridge,  J.(a) — I  feel  averse  to  the  introduction  of  novelties, 
especially  into  pleas  of  this  nature,  which  are  common.  It  is  allowed, 
indeed  it  could  not  be  disputed,  that  a  plea  of  accord  without  satisfac- 
tion is  bad.  Now,  there  may  be  two  kinds  of  accord :  the  making  of 
the  agreement  itself  may  be  what  is  stipulated  for,  or  the  doing  the 
things  mentioned  in  the  agreement.  In  the  latter  case  the  plea,  as  is 
admitted,  ought  to  aver  that  the  things  have  been  done,  and  the  agree- 
ment, without  that,  affords  no  answer.  Where  the  making  of  this 
agreement  is  itself  the  thing  looked  to,  the  plea  must  aver  that  it  has 
been  accepted  in  satisfaction ;  that  averment,  in  truth,  carries  with  it 
the  fact  of  performance  of  all  that  was  to  be  done  in  order  to  settle 
the  action :  it  leaves  nothing  in  fieri,  nothing  incomplete.  There  can  be 
no  question  but  that,  if  the  agreement  here  had  been  to  do  a  *col-  1-4,007 
lateral  act,  as  to  give  a  horse  or  build  a  house,  and  the  execution  '- 
of  the  agreement  were  itself  relied  upon,  the  plea  must  have  averred 
that  the  agreement  was  accepted  in  satisfaction ;  or  else  there  must 
have  been  an  averment  that  the  thing  agreed  upon  had  been  done.  In 
this  case,  therefore,  the  only  question  is  whether  the  acceptance  of  the 
agreement  in  satisfaction  is  involved  in  the  agreement  itself.  Now,  as 
to  that,  I  think  we  cannot  look  into  the  agreement  itself  for  the  pur- 
pose of  collecting  from  it  the  additional  fact  that  it  has  been  accepted 
in  satisfaction :  the  acceptance  must  be  shown  independently.  But,  in 
addition  to  this,  I  think  the  plea  is  bad  in  two  respects.  First :  it  is 
left  uncertain  what  the  plea  relies  on,  whether  upon  the  acts  which  are 
the  subject-matter  of  the  agreement  or  upon  the  agreement  itself. 
Secondly :  as  Mr.  Smith  pointed  out,  it  is  not  clear  what  the  plaintiff 
has  to  traverse :  whether  the  performance  of  all  that  was  stipulated  for, 
or  the  intention  of  the  parties  to  make  the  mere  agreement  the  consid- 
eration for  settling  the  action.  ^^^^ 

Erle,  J. — I  think  this  is  a  bad  plea.  I  take  the  law  to  D^^k|t  an 
agreement  may  be  accepted  in  satisfaction  of  an  existing  cause  of  sicmn. 
If  the  agreement  itself  expressed  that  it,  the  agreement,  was  to  be 
accepted  as  satisfaction,  the  averment  that  it  was  so  accepted  might  be 
unnecessary.  I  thought  that  the  agreement  did  so  express  in  this  case : 
but,  upon  looking  at  the  plea,  I  see  that  is  not  so :  the  plea  states  only, 

(a)  Pattssoh  and  WiamifAir,  Js.,  wen  sbseni. 
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nrst,  that  certain  things  agreed  are  to  be  done,  and,  secondly,  that  the 
action  and  causes  of  action  are  to  be  satisfied  by  the  arrangement  and 
*ft«ftl  8g''6®™^'*^  before  *mentioned.  That  leaves  us  quite  at  a  loss 
^  whether  there  is  an  agreement  besides  the  agreement  that  the 
things  should  be  done :  it  rather  seems  that  there  were  two  agreements. 

Judgment  for  plaintiffs. 

See  Hnwiey  V.  Foote,  19  Wend.  516;  Dou-  Kellogg  v.   Richards,   14  Ibid.   116;   asrk   r. 

glass  r.  White,  3  Barb.  Ch.  Rep.  621 :  Logan  v.  Dinsmore,  5  N.  Hamp.  1.16;  Russell  v.  Lytle,  6 

Austin,  I  Stewart  476 ;  Bujd  v.  Hitchcock.  20  Wend.  300 ;  BuUen  v,  M'Gillicnddj,  2  Dana, 

JofaDB.  76;  Le  Page  v.  M'Crea,  1  Wend.  164;  92. 


In  the  Matter  of  HUMPHREYS.    Nov.  22. 

An  attorney  of  the  Coart  of  Great  Sessions  in  Wales,  who  was  in  actaal  practice  at  the  passing 
of  Stat.  11  G.  4  A  1  W.  4,  c.  70.  and  who,  under  stat.  55  G.  3,  o.  184,  Schedule,  part  1,  has 
paid  for  his  admission  a  stamp  duty  of  26/^  but  paid  only  60/.  on  his  articles  of  clerkship^ 
and  who  has,  under  stat^  11  G.  4  A  1  W.  4,  c.  70,  s.  16,  and  before  the  passing  of  stat.  6  A  7 
Vict  c.  73,  been  admitted  on  the  shilling  roll,  but  has  not  been  admitted  in  the  superior 
Courts  of  Westminster  under  sect.  17  of  the  first-mentioned  statute,  is,  under  staL  6^7 
Vict  c.  73,  8.  35,  guilty  of  a  contempt  if  he  practise  in  a  Superior  Court  of  Westminster  in 
a  cause  where  the  defendant  did  not  reside  in  Wales  or  Cheshire  at  the  commencement  of  th« 
suit: 

Although  the  irregular  act  is  not  shown  to  hare  been  done  knowingly  or  wilfully. 

WiLLES,  in  last  Trinity  term,  obtained  a  rule  calling  upon  Richard 
Humphreys  to  show  cause  why  an  attachment  should  not  issue  against 
him  for  his  contempt  of  this  Court  in  having  knowingly  and  wilfully 
acted  and  practised  in  this  Court  as  an  attorney  for  the  plaintiff  in  a 
cause  of  Edwards  and  another  against  Williams,  without  being  duly 
qualified  or  authorized  by  law  to  act  or  practise  as  such  attorney,  con- 
trary to  stat.  6  &  7  Vict.  c.  73,  s.  35;  and  also  that  he,  being  an 
attorney  of  this  Court,  pursuant  to  stat.  11  6.  4  &•!  W.  4,  c.  70,  and 
not  having  paid  the  difference  of  duty  pursuant  to  sect.  17  of  that 
statute,  did  knowingly  and  wilfully  act  and  practise  as  an  attorney  for 
the  plaintiff  in  the  said  cause,  when  the  defendant,  at  the  time  of  the 
commencement  of  the  suit,  did  not  reside  within  the  county  palatine  of 
Chester  or  the  principality  of  Wales. 

From  the  aflSdavits  in  support  of  the  rule  it  appeared  that  Humphreys, 
^QOQ-i  at  the  time  of  the  passing  of  stat.  11  *G.  4  &  1  W.  4,  c.  70,  was 
^  an  attorney  of  the  Great  Sessions  Court  of  Wales,  in  actual  prac- 
tice. He  had  paid  only  60Z.  stamp  duty  on  his  articles  of  clerkship, 
under  stat.  55  G.  3,  c.  184,  Schedule,  Part  I.,  Articles  of  Clerkship.  His 
name  had,  on  Ist  December,  1830,  been  placed  on  the  shilling  roll  under 
stat.  11  G.  4  &  1  W.  4,  c.  70,  s.  16.  He  had  not  been  otherwise 
admitted  an  attorney  of  the  Superior  Courts  of  Westminster.  The 
alleged  contempt  consisted  in  his  having  conducted  the  action  named  in 
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the  rule,  which  was  an  action  brought  in  this  Court,  in  February,  1847, 
against  a  defendant  not  residing  in  Cheshire  or  Wales  at  the  time  of 
the  commencement  of  the  suit.  The  proceedings  in  London  were  con- 
ducted by  Humphreys's  London  agents :  but  the  cause  was  tried  in 
Flintshire,  when  a  verdict  was  found  for  the  plaintiff,  who  recovered 
judgment.  Humphreys  was  the  attorney  on  the  record,  and  conducted 
all  the  proceedings  in  .Wales ;  and  the  taxed  costs  of  the  whole  pro- 
ceedings were  paid  to  his  London  agents,  as  such  agents,  by  the 
defendant.  Affidavits  were  made  as  to  defendant's  belief  that  Hum- 
phreys, in  so  practising,  had  wilfully  and  knowingly  acted  in  contempt 
of  this  Court. 

From  an  affidavit  in  answer  it  appeared  that  Humphreys,  on  his  ad- 
mission as  attorney  of  the  Court  of  Great  Sessions,  paid  a  stamp  duty 
of  25/.  (stat.  55  G.  3,  c.  184,  Schedule,  Part  I.  Admission) :  That  the 
Commissioners  of  Inland  Revenue  had  intimated  an  intention  to  pro- 
ceed against  Humphreys  for  a  penalty  of  1002.  under  stat.  84  G'.  8,  c. 
14,  s.  4;  but  that,  on  explanation  of  the  circumstances,  they  had 
informed  him  that  they  should  not  do  so :  And  that  his  London  agents 
were  attorneys  of  this  Court. 

"^Martin  and  Pulling  now  showed  cause. — The  attachment  will  r^^oQA 
not  go  unless  there  appear  wilful  misconduct.  Rex  v,  Borron,  3  ^ 
B.  &  Aid.  432  (E.  C.  L.  R.  vol.  5);  nor  where  the  contempt  is  not  appa- 
rent ;  Com.  Dig.  Attachment  (A  3).  But,  further,  Humphreys  was  en- 
titled to  practise  as  he  has  done.  Stat.  2  G.  2,  c.  23,  s.  10,  enabled 
any  attorney  of  the  Great  Sessions  to  practise  in  the  courts  of  record 
at  Westminster,  by  leave  and  in  the  name  of  an  attorney  of  such  courts. 
Stat.  34  G.  3,  c.  14,  s.  4,  subjected  a  person  for  practising,  without 
having  been  admitted,  to  a  penalty  of  lOOZ.,  but  did  not  prohibit  the 
practice,  nor  repeal  the  previous  Act.  And  here  the  Commissioners  of 
Inland  Revenue  have  declined  proceeding  for  the  penalty ;  this  Court, 
therefore,  will  not  interfere  by  process  of  contempt ;  Matthews  v.  Royle, 
6  B.  Moore,  70.  Sect.  35  of  stat.  6  &  7  Vict.  c.  73,  under  which  this 
application  is  made,  constitutes  it  a  contempt  of  Court  if  any  person 
sue  out  a  process  '<  without  being  admitted  and  enrolled  as  aforesaid." 
But  Humphreys  has  been  enrolled  under  stat.  11  G.  4  &  1  W.  4,  c.  70, 
s.  16,  and  has  actually  practised,  so  as  to  be  free  from  the  objection 
taken  in  Ex  parte  Read,  1  B.  &  Ad.  957  (E.  C.  L.  R.  vol.  20).  He 
might  practise  in  any  Court  in  the  name  of  his  agent,  if  an  attorney 
of  such  Court ;  Hulls  v.  Lea,  10  Q.  B.  940  (E.  C.  L.  R.  vol.  59).  He 
may  also  be  now  admitted  an  attorney  of  this  Court  without  further 
payment,  under  sect.  17  of  stat.  11  G.  4  &  1  W.  4,  c.  70,  inasmuch  as ", 
he  has  paid  the  <<full  duty,"  25Z.,  <<  required  upon  admission  of  attor-«| 
neys"  in  the  Superior  Courts  of  Westminster.  He  has  not  indeed  paid 
the  full  duty  upon  articles  of  clerkship  *in  order  to  his  admis-  p^^oQi 
sion  in  such  Courts :  but  that  the  statute  does  not  require  in  *- 

Y 


S91  RE  HUMPHREYS.    M.  T.  1849. 

terms,  nor  will  the  Act  be  strained  for  the  purpose  of  imposing  a  daty ; 
Tomkins  v.  Ashby,  6  B.  &  C.  641  (E.  C.  L.  R.  vol.  13) ;  2  Dwarris  on 
Statutes,  646  (2d  ed.) ;  Middleton  v.  Chambers,  1  M.  &  6.  97  (E.  C 
L.  R.  vol.  39).  Here  such  a  construction  would  be  peculiarly  harsh. 
An  attorney  on  the  shilling  roll  would  be  disabled  from  practising  in 
bankruptcy,  in  criminal  cases,  or  in  inferior  Courts ;  for  stat.  6  &  7 
Vict.  c.  73,  s.  35,  applies  to  "  any  proceedings  in  any  Court  of  law  or 
equity."  Suppose  an  attorney,  so  circumstanced,  had,  before  the  actual 
commencement  of  an  action,  given  an  undertaking  to  appear  for  » 
defendant  residing  in  Wales,  under  sect.  16  of  stat.  11  6.  4  &  1  W.  4, 
c.  70,  and,  before  the  writ  were  sued  out,  the  party  ceased  so  to  reside : 
the  attorney,  according  to  the  construction  insisted  on  by  the  other 
side,  would  be  liable  to  an  attachment  whether  he  did  or  did  not  appear. 
The  intention  of  the  consolidating  Act,  6  &  7  Vict.  c.  73,  was  to  place 
all  attorneys  then  actually  on  the  roll  upon  the  same  footing. 

Sir  J.  Jervisj  Attorney-General,  Welsbtfj  and  Willes,  contri. — ^By 
stat.  6  &  7  Vict.  c.  73,  First  Schedule,  Second  part,  the  whole  of  stat. 
11  G.  4  &  1  W.  4,  c.  70,  is  preserved.  Sect.  16  of  the  statute  last 
mentioned  enables  attorneys  on  the  shilling  roll,  as  to  the  Superior 
Courts  at  Westminster,  to  practise  in  cases  only  where  the  defendant, 
at  the  time  of  the  commencement  of  the  action,  resides  in  Wales  or 
Cheshire,  which  was  not  the  case  in  this  action.  Therefore,  under 
sect.  36  of  stat.  6  &  7  Vict.  c.  73,  Humphreys  is  guilty  of  a 
*^Q91  *<^<>^^^°^P^'  -^^  admission  under  sect.  17  of  stat.  11  G.  4  &  1 
^  W.  4,  c.  70,  would,  no  doubt,  have  been  an  answer  to  this  appli- 
cation ;  but  there  has  been  no  such  admission ;  and  he  has  not  paid  the 
602.  which,  if  admitted  under  sect.  17,  he  would  have  had  to  pay :  for 
« the  full  duty  required  upon  admission  of  attorneys  in  the  said  Courts 
at  Westminster,"  in  that  section,  manifestly  includes  both  the  heads  in 
Part  I.  of  the  Schedule  to  stat.  66  G.  3,  c.  184,  which  have  been  men- 
tioned :  namely,  <«  Admission  of  any  person  to  act  as  an  attorney,"  and 
<<  Articles  of  clerkship,  or  contract,  whereby  any  person  shall  first 
become  bound  to  serve  as  a  clerk ;  in  order  to  his  admission  as  an  attar^ 
ney  or  solicitor^  in  any  of  His  Majesty* s  Courts  at  Westminster,*'  Sect. 
17  of  stat.  11  W.  4  &  1  Vict.  c.  -70,  gave  a  considerable  boon  to  the 
attorneys  of  the  Great  Sessions,  who  previously,  under  stat.  9  G.  4,  e. 
49,  s.  4,  in  order  to  become  capable  of  being  admitted  attorneys  of  the 
Superior  Courts  at  Westminster,  had  to  pay  the  whole  of  120/.  instead 
of  the  difference  between  the  1202.  and  the  602. ;  Re  Myers,  8  Q.  B. 
616  (E.  C.  L.  R.  vol.  66).  No  argument  arises  from  the  Commissioners 
of  Inland  Revenue  having  declined  to  proceed  for  the  penalty  under 
stat.  34  G.  3,  c.  14,  s.  4;  for,  that  enactment  being  repealed,  the 
proper  remedy  now  is  attachment  for  contempt.  The  only  question  is 
as  to  the  terms  on  which  the  attachment  is  to  be  satisfied :  the  Court 
will  probably  require  that  the  sum  which  the  party  has  obtained  in  the 
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character  of  an  attorney  should  be  refunded.     It  appears,  from  what 
was  said  in  Reader  v.  Bloom,  10  B.  Moore,  261,(a)  that,  if  the  plaintiff 
in  *this  action  had  been  aware  of  the  want  of  qualification,  he  r^eoqq 
might  have  resisted  the  payment  of  the  entire  costs  to  Hum-  ^ 
phreys. 

Patteson,  J.— The  16th  and  17th  sections  of  stat.  11  G.  4  &  1  W. 
4,  c.  70,  have  very  different  objects.  The  16th  section  was  necessary, 
because,  before  that  act  was  passed,  persons  were  admitted  to  practise 
at  the  Great  Sessions,  having  served  under  articles  on  which  a  duty  of 
60L  was  payable,  whereas  the  duty  in  England  was  120^.,  and  on  pay- 
ment of  251.  duty  on  admission,  which  applied  to  both  cases.  That 
practice  of  the  Welsh  attorneys  was  limited  to  cases  within  the  juris- 
diction of  the  Great  Sessions.  When  the  Great  Sessions  were  abolished, 
and  it  became  necessary  to  sue  out  process  in  the  Courts  of  West- 
minster, though  the  case  would  previously  have  been  within  the  juris- 
diction of  the  Great  Sessions,  it  would  have  been  hard  if  a  Welsh 
attorney  had  not  been  allowed  to  practise  in  causes  in  which,  before  the 
Act,  he  might  have  practised  as  an  attorney  of  the  Court  of  Great 
Sessions.  Therefore  the  16th  section  has  the  effect  of  allowing  a  Welsh 
attorney  to  enable  himself  to  practise  in  such  causes  upon  payment  of 
1«.,  by  entering  himself  on  the  roll  to  be  provided  for  that  purpose. 
In  that  enactment  the  word  <<  admitted"  does  not  occur :  it  provides  for 
the  attorney  being  enabled,  on  enrolment,  to  practise  in  causes  where 
the  defendant  resides  in  Wales.  Then  the  17th  section  further  pro- 
vides that  the  attorney,  if  he  pleases,  may  come  and  be  admitted  to 
practise  as  an  attorney  of  the  Courts  at  Westminster  on  the  payment 
of  an  additional  duty.  What  that  additional  duty  is,  it  is  *not  rn^oQA 
now  necessary  to  determine.  To  avail  himself  of  this  section,  he  *- 
clearly  must  be  admitted.  Now  the  party  here  has  availed  himself  of 
sect.  16,  but  not  of  sect.  17 :  he  is  on  the  roll  specially  provided  for 
Welsh  attorneys ;  but  he  has  not  been  admitted  an  attorney  of  this 
Court  or  of  any  Court  at  Westminster.  Then  we  are  to  consider  the 
effect  of  Stat.  6  &  7  Vict.  c.  73,  s.  85.  That  enacts  that,  <'  in  case  any 
person  shall  in  his  own  name  or  in  the  name  of  any  other  person  sue 
out  any  writ  or  process,  or  commence,  prosecute,  or  defend  any  action 
or  suit  or  any  proceedings  in  any  Court  of  law  or  equity,  without  being 
admitted  and  enrolled  as  aforesaid,  or  being  himself  the  plaintiff  or 
defendant  in  such  proceedings  respectively,  every  such  person  shall  and 
is  hereby  made  incapable  to  maintain  or  prosecute  any  action  or  suit  in 
any  Court  of  law  or  equity  for  any  fee,  reward,  or  disbursements  on 
account  of  prosecuting,  carrying  on,  or  defending  any  such  action,  suit, 
or  proceeding,  or  otherwise  in  relation  thereto ;  and  such  offence  shall 
be  deemed  a  contempt  of  the  Court  in  which  such  action,  suit,  or  pro- 
ceeding shall  have  been  prosecuted,  carried  on,  or  defended,  and  shall 

(a)  S.  C,  rather  difforenUy  reported,  8  Bing.  0  (B.  C.  L.  R.  toL  11). 
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and  may  be  punished  accordingly."  Then,  as  the  party  here  has  not 
been  admitted  at  all,  the  case  is  within  the  very  words  of  the  section. 
Whatever  question  may  arise  as  to  the  terms  on  which  a  Welsh  attorney 
may  be  admitted,  yet  here,  as  in  fact  he  never  has  been  admitted  at 
all,  he  is  in  the  same  condition  (excepting  as  to  causes  where  the  defend- 
ant lives  in  Wales)  as  a  person  who  has  never  served  under  articles.  As 
to  parties  so  situated,  the  enactment  is  that  the  practice  shall  be  a  con- 
^QQCT  tempt  of  the  Court  where  the  practice  is.  In  *these  affidavits, 
^  and  I  think  in  the  rule,  the  words  "knowingly  and  wilfully"  are 
inserted.  If  it  were  necessary  to  support  that  charge,  we  might  feel 
much  doubt  whether  it  was  sustained.  But  here  we  cannot  avoid  seeing 
that  the  party  has  incurred  ji  contempt.  The  Attorney-General  says 
that  th6  imposition  of  a  penalty  by  stat.  34  G.  8,  c.  14,  s.  4,  has  been 
repealed.  But  the  whole  of  that  Act  is  preserved  by  stat.  6  &  7  Vict, 
c.  73,  Second  part  of  schedule  First  :(a)  and  therefore  possibly  the 
party  may  still  be  liable  to  a  penalty.  But  we  cannot  say  that  there 
has  not  been  a  contempt.  I  fear,  therefore,  that  this  gentleman  has 
brought  himself  within  the  Act,  and  that  we  cannot  avoid  making  this 
rule  absolute.  It  ought  to  lie  in  the  Master's  office  till  the  fifth  day 
of  next  term :  and,  upon  his  paying  the  costs  of  this  application,  and 
getting  himself  admitted  before  that  day,  the  attachment  will  not  be 
enforced. 

Coleridge  and  Wightman,  Js.,  concurred.(J) 

Rule  absolute,  on  the  above  terms.(<;) 

(a)  It  is  repealed,  as  to  a  part  not  material  to  the  question  discussed  in  the  text,  by  stat  7  M 
8  Viot.  c.  86,  s.  3. 

(b)  Erle,  J.,  was  absent. 

(c)  Afterwards  in  the  Bail  Court,  Pattesox,  J.,  refused  a  rule  to  admit  Humphreys  an  attorney 
of  this  Court  without  payment  of  60^.,  the  difference  between  the  two  stamp  duties  on  the  artielet 
of  clerkship;  In  re  Humphreys,  7  DowL  A  L.  344. 


^oQfiT  *The  QUEEN  v.  THEOPHILUS  HASTINGS  INGHAM  and 
-'      JOHN   ROBERT    TENNANT,  Esquires,  Justices   of  the 
WEST  RIDING  of  YORKSHIRE.    Nov.  24. 

When  an  information  is  laid  before  justices  of  the  peace  for  an  indictable  misdemr'^inor,  it  is  in 
the  discretion  of  the  justices  to  hear  it,  or  refuse  to  hear  and  leave  the  compluiuing  par^  to 
originate  his  prosecution  before  a  grand  jury. 

The  Court,  therefore,  refused  to  compel  justices  by  mandamns  to  hear  evidence  on  an  informatioii 
(with  a  view  to  prosecution  by  indictment)  for  an  alleged  peijuiy  in  depositions  before  the 
Ecclesiastical  Courts,  when  it  appeared  that  the  suit  in  which  the  depositions  had  been  made 
was  still  depending,  and  that  the  justices  had  therefore  held  it  improper  to  proceed  on  the 
information. 

A  RULE  was  obtained  in  last  Trinity  term,  calling  upon  the  above- 
named  magistrates  to  show  cause  why  a  mandamus  should  not  issue 
requiring  them  to  hear  evidence  on  an  information  against  Margaret 
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Brown  for  perjury,  and  to  adjudicate  upon  such  information.  It 
appeared  on  affidavit  that  the  perjury  was  alleged  to  have  been 
committed  in  giving  evidence  before  the  Prerogative  Court  of  York 
in  a  suit  (between  William  Preston  Baldwin  and  The  Rev.  Richard 
Milner  and  John  Brown)  touching  the  validity  of  the  will  and  codi- 
cil of  John  Baldwin  deceased.  The  accused  party  was  brought  before 
the  justices  on  May  28th,  1849,  by  warrant;  and  the  prosecutor 
also  attended,  and  proved  the  words  constituting  the  alleged  per- 
jury, by  the  evidence  of  Joseph  Buckle,  Esq.,  the  Examiner  and 
Deputy  Registrar  of  the  Prerogative  Court.  One  of  the  magistrates 
then  asked  Mr.  Buckle  in  what  stage  the  proceedings  in  the  Eccle- 
siastical Court  were,  and  whether  M.  Brown  would  be  wanted  to 
give  evidence  there  again.  Mr.  Buckle  answered  that  the  suit  would 
have  proceeded  to  sentence  if  W.  P.  Baldwin  had  not  excepted  to  the 
credit  of  M.  Brown;  and  that  he  did  not  see  how  her  evidence  could 
be  required  again.  In  answer  to  another  question,  Mr.  Buckle  said  it 
was  impossible  to  tell  how  long  the  proceedings  in  the  *Eccle-  r^oq^ 
siastical  Court  might  last,  and  that  they  had  already  occupied  *- 
about  two  years.  Mr.  Ingham  then  observed  that  it  seemed  a  delicate 
thing  for  the  justices  to  interfere  in  a  matter  pending,  and  on  which 
another  Court  would  have  to  pronounce ;  and  both  justices  asked  the 
prosecutor's  attorney  if  he  could  cite  any  case  to  warrant  their  proceed- 
ing under  such  circumstances.  The  attorney  was  not  aware  of  any 
case,  but  ufged  that  the  justices  should  nevertheless  deal  with  the  pro- 
secution, and  hear  the  remaining  witnesses  (several  being  in  attendance) 
in  support  of  the  charge.  The  justices,  however,  declined  to  interfere, 
unless  warranted  in  doing  so  by  a  mandamus ;  and  Margaret  Brown  was 
discharged.  Stat.  11  &  12  Yict.  c.  42,  s.  17,  was  relied  upon  in  support 
of  the  motion. 

The  magistrates,  in  their  affidavit  in  answer,  stated  the  communica- 
tions made  to  them  by  Buckle  after  giving  evidence  of  the  words  as 
above  stated:  namely:  that,  after  Margaret  Brown  had  been  exa- 
mined by  him  on  interrogatories,  and  had  made  her  statements  above 
mentioned,  relating  to  the  validity  of  Baldwin's  will,  and  to  her  attesta- 
tion of  it,  and  after  the  said  statements  had  been  made  and  become 
endence  in  the  suit,  and  during  the  pendency  thereof  in  the  Ecclesias- 
tical Court,  viz.  on  11th  May,  1849,  "  certain  exceptive  allegations  were 
made  in  the  said  Court  on  the  part  and  behalf  of  the  said  W.  P.  Bald- 
win in  the  said  suit,  in  and  by  which  it  was  alleged  and  stated,  on  the 
part  and  behalf  of  the  said  W.  P.  B.,  that  the  said  several  statement 
and  allegations  of  the  said  M.  Brown  in  the  said  Court  in  answer  to 
the  said  interrogatories  in  the  said  suit  in  the  said  Court  were  wholly 
false  and  untrue ;  and  that  it  had  then  and  there  become,  and  still  was, 
a  ^matter  for  the  determination  of  the  said  Ecclesiastical  and  r^eOQQ 
Prerogative  Court  in  the  said  suit,  whether  the  said  several  state-  *- 
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ments  and  allegations  of  the  said  M.  Brown  in  the  said  Court  in  answer  to 
the  said  interrogatories  in  the  said  suit  in  that  Court  were  trueor  false." 
All  which  statement  and  information  of  Mr.  Buckle  the  deponents  (ttie 
two  justices)  believed  to  be  true.  And  they  further  deposed  that,  the 
said  suit  being  so  then  pending  in  the  Ecclesiastical  Court,  «« and  the 
said  credibility  of  the  said  M.  Brown  and  the  truth  of  her  said  state- 
ments and  allegations  in  her  said  answers  to  her  said  interrogatories  then 
being  matters  proper  and  necessary  for  the  consideration  and  determina- 
tion of  the  said  Ecclesiastical  and  Prerogative  Court  in  the  said  suit,  as 
they  the  said  deponents  were  then  informed  and  verily  believed,  they 
the  said  deponents  and  each  of  them  then  and  there  considered  and 
believed  that  it  was  not  their  duty,  or  the  duty  of  either  of  them,  to 
express  any  opinion  as  to  the  credibility  of  the  said  M.  B.,  or  as  to  the 
truth  of  her  said  allegations  and  statements  in  answer  to  the  said  inter- 
rogatories in  the  said  suit,  or  to  proceed  upon  the  said  information 
charging  the  said  M.  Brown  with  wilful  and  corrupt  perjury  in  making 
the  said  allegations,"  &c.,  <<  in  answer,"  &c.,  <'  while  and  so  long  as  the 
said  suit,  in  which  the  truth  or  falsehood  of  such  allegations  or  state- 
ments and  the  credibility  of  the  said  M.  Brown  were  to  be  determined 
by  the  said  last-mentioned  Court,  was  still  pending  and  undetermined  ; 
and  that  it  would  then  and  there  have  been  contrary  to  public  policy, 
and  prejudicial  to  the  due  and  fair  administration  of  justice  in  the  aaid 
suit  in  the  said  Ecclesiastical  and  Prerogative  Court  at  York,  if  they,*'  the 
*^QQl  d^P^^^^'^ts,  *had  proceeded  to  adjudicate  upon  the  matter  of  the 
-*  said  information  ;  as  each  of  the  deponents  did  then  and  still  duth 
believe.  <«And  these  deponents  further  say,  that  they  have  been 
informed  and  verily  do  believe  that  the  said  suit**  «ms  still  pending  and 
undetermined,  and  that  the  credibility  of  the  said  M.  Brown,  and  the 
truth  or  falsehood  of  the  said  several  allegations  of  the  said  M.  Brown 
in  the  said  Ecclesiastical  and  Prerogative  Court  at  York,  in  answer  to 
the  interrogatories  in  the  said  suit,  still  remain  matters  for  the  con- 
sideration and  determination  of  the  said  Ecclesiastical  and  Prerogative 
Court  in  the  said  suit.*'  They  added  that  they  had  no  other  ground  or 
reason  for  not  proceeding  than  those  above  stated. 

Ouerend  now  showed  cause. — The  magistrates  had  a  right  to  exerciae 
discretion  as  to  hearing  or  refusing  to  hear,  and  have  acted  properly, 
the  cause  in  the  Ecclesiastical  Court  being  still  undecided.  In  Rex  tr. 
Ashburn,  8  Car.  k  P.  60  (E.  C.  L.  R.  vol.  84),  at  the  Central  Criminal 
Court,  it  was  stated  to  have  been  the  practice  of  the  late  Recorder  of 
London  «<  never  to  try  a  case  of  perjury  while  the  cause  out  of  which  it 
arose  was  in  any  way  undermined;"  and  Parke,  B.,  acted  upon  that 
rule.  But,  further,  justices  of  the  peace  have  not  jurisdiction  to  try  or 
commjt  for  trial  on  a  charge  of  perjury  at  common  law.  Wiohtmak, 
J.,  clearly  inclined  to  that  opinion,  though  the  point  was  not  decided. 
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in  Regina  v.  Bartlett^  1  DowL  &  L.  95.(a)     Overend  was  then  stopped 
by  the  Court,  and 

*Pa$hley  was  called  upon  as  to  the  first  point. — In  Rex  t».  r^^/v/v 
Ashburn  the  trial  was  postponed,  «« on  the  understanding  that  ^ 
the  rule  for  a  new  trial  of  the  civil  action  should  be  peremptorily  argued 
in  the  ensuing  term  :**  but  it  appears  by  a  note  (p.  51,  note  (i)),  that 
LiTTLEDALR,  J.,  afterwards  enlarged  the  rule  for  a  new  trial,  «« in  order 
that  the  indictments  might  be  tried  before  it  should  come  on  for  argu- 
ment/* The  magistrates  are  claiming  a  discretion  not  even  to  hear. 
The  ground  of  public  policy  which  they  allege  is  at  least  questionable. 
It  was  not  recognised  in  Earl  Yerney  v.  Macnamara,  1  Bro.  Ch.  Ca. 
419,  where,  on  motion  to  amend  a  schedule  to  an  answer  in  Chancery 
on  which  an  indictment  for  perjury  had  been  preferred,  or  threatened, 
Lord  Thurlow  refused  to  interfere,  saying  that,  although  he  himself 
did  not  think  the  defendant  intended  to  perjure  himself,  the  matter  was 
fit  to  be  decided  upon  by  the  Grand  Jury.  That  case  was  acted  upon 
in  Stratford  v.  Greene,  1  Ball  &  B.  294,  when  Lord  Manners  varied 
an  order  made  by  the  Master  of  the  Rolls,  who  had  refused  to  take, 
an  answer  off  the  file  in  order  that  the  plaintiff  in  the  suit  might  prefer 
an  indictment  for  perjury  upon  it :  and  his  Lordship  held  that  the  pro- 
secutor was  entitled  to  this,  ex  debito  justitise.  When  the  present  rule 
was  moved  for(i)  Lord  Denman,  C.  J.,  said  it  seemed  very  desirable 
that  the  prosecutor,  in  all  cases  where  an  indictment  was  to  be  pre- 
ferred, should  go  before  justices.  If  the  prosecution  here  is  delayed 
while  the  suit  in  the  Ecclesiastical  Court  is  depending,  the  indictment 
may  be  postponed  till  it  is  too  late  to  prefer  it.  Pashley  *then  rj^Ar^-t 
cited  Ayliffe,  Parerg.  254,  255,  and  1  Oughton,  Ord.  Jud.  166,  ^ 
et  seq.  tit.  xcix.,  &c.,  as  showing  how,  after  exception  to  a  witness,  pro- 
ceedings in  the  suit  might  be  protracted. 

GoLBRinaE,  J.(c^ — This  rule  must  be  discharged.  The  question  is 
whether,  when  we  see  that  the  justices  have  exercised  their  discretion 
honestly  in  refusing  to  hear  the  information  further,  we  should  say  that 
we  think  them  wrong,  and  compel  them  to  go  on.  I  think  there  is 
abundant  reason  here  for  saying  that  the  course  they  took  is  the  most 
likely  to  answer  the  ends  of  justice.  A  suit  is  depending;  and  evidence 
has  been  given  by  a  witness.  Shall  a  party,  perhaps  interested  in  the 
result,  come  in,  stop  the  mouth  of  that  witness,  and  perhaps  unavoid- 
ably prejudice  the  Judge,  by  requiring  a  magistrate  to  hear  and  act 
upon  an  information  for  perjury  ?  The  argument  in  support  of  the  rule 
goes  too  far ;  for  the  objects  which,  according  to  that  reasoning,  it  is 
necessary  to  enforce  would  not  be  accomplished  unless  we  could  direct 

(a)  Ooerend  here  mentioned  8t»t.  11  A  IS  Viet  e.  42,  s.  1  (Royal  Auent,  Uth  Angoit,  1848). 
S«e  Mr.  Archbold's  note  Ut  JeirU'e  Acts,  pp.  7,  8  (3d  ed.).  And,  m  to  trial  for  peijaxy,  etats.  i 
A  6  W.  4,  Q.  S8,  t.  17,  and  5  A  6  Viet.  e.  88,  a.  1. 

{&)  June  II th,  1849. 

(e)  Pattbsov  and  Wiobtm A5,  Je.,  were  not  in  Ooori. 
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the  justices  to  commit.  It  is  urged  that  the  suit^in  the  Ecclesiasticml 
Court  may  continue  for  an  indefinite  time ;  and  it  is  easy  to  show  bj 
authorities  how  the  proceedings  there  may  be  so  lengthened  under  par- 
ticular circumstances.  But  those  are  not  the  common  ones  ;  and  there 
appears  no  reason  for  supposing  that,  in  this  case,  the  proceedings 
will  not  come  to  an  end  in  the  usual  course.  The  refusal  of  this  rule 
does  not  prevent  a  trial  if  the  prosecutor  chooses  to  go  before  a  grand 
jury.  We  only  say  that  we  will  not  oblige  the  justices  to  hear  aa 
information. 

*A091  *^i^L^  J* — ^^G  ooty  question  here  is  whether  the  magistrates 
-*  are  entirely  without  discretion  as  to  hearing  or  refusing  to  heftr 
the  information.  A  civil  suit  is  depending :  they  may  see  that  the  in- 
tention in  prosecuting  is  to  have  a  preliminary  inquiry  before  justices 
into  the  matter  of  the  suit.  The  real  object  of  such  an  examination 
before  justices  is  that  the  party  accused  may  be  put  under  such  terms 
as  will  make  it  certain  that  he  will  be  forthcoming  for  trial.  But  the 
magistrates,  when  applied  to,  may  see  no  danger  that  he  will  not  then 
be  forthcoming ;  and  they  may  think  that  justice  would  be  prejudiced 
by  hearing  the  information.  Preferring  a  bill  before  a  Grand  Jury 
would  not  have  that  effect,  because  it  is  understood  that  such  a  pro- 
ceeding is  ex  parte,  and  the  matter  which  comes  before  the  Grand  Jurj 
is  not  publicly  known.  There  is  no  ground  for  saying  that  the  magis- 
trates, in  a  case  of  this  kind,  should  be  denied  the  exercise  of  a  discre- 
tion. Rule  discharged  with  costs. 


*4.0^1  *^^  ^^^  Matter  of  a  Plaint  in  the  County  Court  of  CAM- 
*    J      BRIDGE,  at  CAMBRIDGE,  between  JOSHUA  LILLEY 
and  JOHN  HARVEY.    JViw.  24. 

A  penoB  who  baa  been  twelre  months  a  priBoner  in  ezeention  for  non-payment  of  eofto,  awsided 
on  disoharge  of  a  'rule  for  Prohibition^  maj  claim  Ui«  benefit  of  stat  49  O.  3,  c.  123.  For» 
since  stat  1  A  2  Vict.  c.  110  (sect.  18),  snch  award  of  costs  is,  for  the  pnrpose  of  slat.  48  O.  S, 
e.  123,  eqniralent  to  a  judgment^  without  any  further  order  of  the  Court. 

Natlor,  in  this  term,  obtained  a  rule  to  show  cause  why  the  defendant 
should  not  be  discharged  out  of  the  custody  of  the  sheriff  of  Cambridge 
as  to  the  execution  to  satisfy  the  executors  of  the  above-named  Joshua 
Lilley  for  costs  on  a  rule  of  this  Court  of  Trinity  term,  1848.  Harvey  had 
obtained  a  rule  nisi  for  a  prohibition  to  restrain  the  Judge  of  the  County 
Court  and  the  plaintiff  from  further  proceedings  in  the  plaint  Lilley  v. 
Harvey.  In  Trinity  term,  1848,  Lilley's  executors  obtained  a  rule  dis- 
charging the  rule  nisi  with  costs,  which  were  taxed  at  132. 14«. ;  and  Harvey 
was  afterwards  taken  in  execution  for  the  said  costs,  at  the  suit  of  the  ex- 
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eeators.     He  had  remained  twelve  successive  calendar  months  in  prison 
under  the  execution. 

Burcham  now  showed  cause,  and  contended  that  the  case  did  not 
come  within  stat.  48  6.  8,  c.  123,  that  act  being  only  for  the  benefit 
of  persons  in  execution  on  judgments  in  civil  actions,  as  appeared  by 
the  words  in  sect.  1,  <<debt  or  damages  not  exceeding,"  &c.,  <<  exclu- 
sive of  the  costs  recovered  by  such  judgment :"  and  he  cited  Rex  v. 
Hubbard,  10  East,  408,  Rex  v.  Dunne,  2  M.  &  S.  201,  and  *Ex  ^.^  .^ . 
parte  Kaye,  1  B.  &  Ad.  652.  He  contended,  further,  that  stat.  ^ 
1  &  2  Vict.  c.  110,  s.  18,  giving  to  rules  of  Court  <<  the  effect  of  judg- 
ments,*' did  not  make  the  present  order  of  the  Court  operative  at  once 
for  the  purpose  of  execution,  without  an  attachment  or  a  further  rule ; 
and,  therefore,  that  Harvey  was  not  in  the  situation  of  a  person  <<  in 
execution  upon  any  judgment,"  within  stat.  48  6.  3,  c.  123,  even  if  that 
act  contemplated  proceedings  for  a  prohibition. 

NayloTy  contri,  cited  Doe  dem.  Smith  v.  Roe,  6  DowL  &  L.  544, 
and 

The  Gourt,(a)  without  hearing  him  further,  discharged  the  rule. 

Rule  discharged. 

(a)  CoLiBRiDOB  and  BBLf ,  Js.  Wiohtman,  J.,  wm  not  in  Coart  Erlb,  J.,  referred  to  the 
jvdi^ent  of  Parks,  B.,  in  Jones  v.  WilliMns,  8  M.  A  W.  349,  358.t  See  also  Hodson  o.  Patter- 
•on,  4  M.  A  G.  333  (E.  C.  L.  R.  voL  43);  Doe  dem.  Pennington  v,  Barrell,  10  Q.  B.  531  (E.  G. 
L.  R.  ToL  59). 


♦WILLIAM  WILSON  v.  PETER  DE  ZULUETA,  PEDRO    ^^.^ 
DE  ZULUETA,  and  MARIANO  DE  ZULUETA.  ■•  ^"^ 

Nov.  24. 

Plaintiff  and  defendant  being  resident  in  England,  and  P.  at  Havana,  and  defendant  being  a 
foreign  agent,  a  written  agreement  was  entered  into  by  plaintiff  with  defendant  "in  behalf 
mtd  rtpreaeutation  of  P.  of  Havana"  (so  stated  in  the  agreement),  that  plaintiff  would  proceed 
as  ftremui  and  stoker  on  board  the  T.  steamer,  then  about  to  leave  London  for  Havana,  calling 
al  intermediate  ports,  to  be  placed  in  the  serviee  of  P.,  and  would  faithfully  do  the  work  of 
fireman  or  stoker  on  board  the  T.,  and  obey  the  orders  of  the  engine<tr8.  In  consideration 
of  the  service,  plaintiff  was  to  receive  wages  at  5/.  per  month,  payable  monthly,  and  21.  per 

^  month  for  providing  himself  in  provisions.  During  the  outward  passage,  rations  were  to  be 
■erred  out  to  plaintiff  on  account  of  P.  The  contract  to  be  understood  to  be  in  force  for  one 
year  certain  from  the  date;  and,  should  plaintiff  be  discharged  before  that  time,  three  months' 
wages  to  be  paid  in  advance,  besides  finding  him  a  passage  home ;  P.  being  at  liberty  to 
confirm  and  continue  Uie  engagement  on  the  terms  stated,  or  to  discharge  plaintiff  and  to  find 
him  his  passage  back  to  England :  the  wages  to  be  payable  up  to  the  day  of  plaintiff's  arrival 
in  England,  unless  he  should  be  discharged  for  misconduct :  one  month's  pay  to  be  advanced 
for  plaintiff's  outfit  for  the  voyage. 

Held: 

L  That  the  agreement  did  not  require  a  stamp,  being  within  the  exemption  "  memorandum  or 
agreement  for  the  hire  of  any  labourer,"  in  stat.  55  0. 3,  c.  184,  Schedule,  Part  I.  tit.  Agreement, 

3.  That  defendant  was  liable  for  breaches  of  this  agreement  by  the  not  serving  of  rations 
daring  the  outward  passage,  by  the  discharge  of  plaintiff  before  the  T.  arrived  at  Havana,  and 
by  the  non-payment  of  three  months'  wages  in  advance. 

Assumpsit.     The  declaration  stated  that  heretofore,  and  before  and 
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at  the  time  of  the  agreement  after  mentioned,  plaintiff  and  defendants, 
and  the  other  parties  to  the  agreement,  excepting  Don  Antonio  Parejo 
in  the  agreement  mentioned,  were  resident  in  England,  and  the  said  Don 
Antonio  Parejo,  in  the  agreement  after  mentioned,  was  resident  out  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  at  Havana,  in  the 
island  of  Cuba ;  and  the  defendants  were  then  foreign  agents ;  and, 
as  such,  entered  into  the  contract  and  agreement.     And  thereupon 
afterwards,  to  wit,  30th  March,  1848,  a  certain  agreement  in  writing 
was  made  and  entered  into  by  and  between  the  plaintiff  (the  party  in 
the  said  agreement,  and  hereinafter,  mentioned  and  described  as  Wil- 
*±(\f{'\  ^^*™  Wilson)  and  the  other  parties  in  the  said  *agreement,  and 
-*  hereinafter,  mentioned  and  described  as  William  Roberts,  &c. 
(mentioning  nine  besides  plaintiff),  and  the  defendants  (the  parties 
in  the  said  agreement,  and  hereinafter,  mentioned  and  described  as 
Messieurs  Zulueta  k  Co.):  which  said  agreement  was  and  is  in  the 
words  and  figures  following.     (^  It  is  this  day  mutually  agreed  between 
William  Wilson,"  &c.,  <'  and  Messrs.  Zulueta  k  Co.  in  behalf  and  repre- 
sentation of  Don  Antonio  Parejo,  of  Havana,  as  follows :  That  William 
Wilson,'*  &c.,  (( will  proceed  as  firemen  or  stokers  on  board  the  Tridente 
steamer,  which  is  about  to  leave  London  for  Havana,  calling  at  inter- 
mediate ports,  to  be  placed  in  the  service  of  the  said  Don  Antonio 
Parejo.     That  William  Wilson,"  &c.,  "will  faithfully,  and  to  the  best 
of  their  abilities,  discharge  the  duty  and  do  the  work  of  firemen  or  stokers 
on  board  the  Tridente,  and  be  particularly  careful  to  obey  the  orders  and 
follow  the  directions  of  the  engineers  in  every  respect.    They  engage  to 
conduct  themselves  with  sobriety  and  steadiness,  to  be  respectful  and 
moral  in  their  conduct  whilst  in  the  service,  and  to  subject  themselves  to 
its  established  rules  and  regulations ;  and  no  bilge  or  flue  money  allowed. 
That,  in  consideration  for  the  faithful  performance  of  this  service,  they 
will  receive  wages  at  the  rate  of  5/.  per  month,  payable  monthly,  and 
21,  per  month  for  providing  themselves  in  provisions.     During  the  out- 
ward passage  rations  will  be  served  out  to  them  on  account  of  the  said 
Don  Antonio  Parejo ;  which  they  will  have  to  cook  themselves.     This 
contract  is  understood  to  be  in  force  for  one  year  certain  from  this  date : 
and,  should  they  be  discharged  before  that  time,  three  months'  wages 
to  be  paid  in  advance,  besides  ^finding  them  a  passage  home : 
Don  Antonio  Parejo  being  at  liberty  to  confirm  and  continue  the 
engagement  on  the  terms  heretofore  stated,  or  to  discharge  them,  and 
then  find  them  their  passage  back  to  England.     It  is  understood  that 
their  wages  will  be  considered  due,  and  will  be  payable,  up  to  the  day 
of  their  arrival  back  to  England,  unless  they  are  discharged  through 
ill  conduct,  disobedience,  or  inebriety ;  in  which  case  their  pay  will 
cease  on  the  day  of  their  discharge.    One  month's  pay  is  to  be  advanced 
for  their  outfit  to  the  said  ,  for  the 

voyage;  which  amount  they  acknowledge  to  have  received  in  cash. 
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Dated  in  London,  this  13th  day  of  March,  1848/'  Averment  that, 
although  the  Tridente  steamer,  after  the  making  of  the  agreehient,  to 
wit,  on  20th  March,  1848,  left  London,  and  proceeded  upon  her  said 
outward  passage  in  the  agreement  mentioned,  and  although  plaintiff  did 
then,  to  wit,  on,  &c.,  proceed  as  fireman  or  stoker  on  board  the  said 
steamer,  and  continued  as  such  fireman  or  stoker  on  board  the  steamer 
until  he  was  discharged  and  dismissed  as  after  mentioned,  and  although 
plaintiff  did,  until  he  was  so  discharged  and  dismissed,  well  and  truly 
perform  and  fulfil  all  things  in  the  agreement  contained  on  his  part  to 
be  performed,  &c.,  and  although  plaintiff,  at  the  time  that  he  was  dis- 
charged and  disn^issed,  was  ready  and  willing  to  have  continued  as  such 
fireman  or  stoker  on  board  the  steamer,  and  then  and  thenceforth  to 
have  well  and  truly  performed  and  fulfilled  all  things  in  the  said  agree- 
ment on  his  part,  &c.,  nevertheless  that,  during  a  large  part  of  the  time 
during  which  the  steamer  was  proceeding  on  her  said  outward  passage 
in  the  agreement  mentioned,  and  before  the  *expiration  of  one  r^ic^no 
year  from  the  date  of  the  agreement,  and  before  the  dismissal  ^ 
and  discharge  of  plaintiff  as  after  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  from  21st  March,  1848,  until  14th  August, 
1848,  the  said  rations  in  the  agreement  mentioned  were  not  served  out 
to  plaintiff.  That,  whilst  the  steamer  was  on  her  outward  passage,  and 
before  she  arrived  at  Havana,  and  before  the  expiration  of  one  year 
from  the  date  of  the  agreement,  and  before  the  commencement  of  this 
suit,  to  wit,  on  14th  August,  1848,  neither  defendants  nor  Don  Anto- 
nio Parejo  would  suffer  or  permit  plaintiff  to  continue  any  longer  on 
board  the  said  steamer  as  such  fireman  or  stoker,  or  any  longer  to 
observe,  perform,  or  fulfil  any  of  the  matters  or  things  in  the  agreement 
mentioned  on  plaintiff's  part  and  behalf  to  be  performed  and  fulfilled ; 
nor  would  defendants,  or  Don  Antonio  Parejo,  thenceforth  perform  or 
fulfil  the  said  agreement  on  their  or  either  of  their  parts  and  behalfs 
to  be  performed  and  fulfilled ;  and  they  then,  to  wit,  on  the  day  and 
year  last  aforesaid,  wholly  refused  so  to  do,  and  then,  to  wit,  on  the 
day  and  year  last  aforesaid,  wholly  discharged  plaintiff  (but  not  for  any 
ill  conduct,  disobedience,  or  inebriety  of  the  plaintiff)  from  all  further 
performance  of  the  agreement,  and  from  his  employment  as  fireman  or 
stoker  on  board  the  said  steamer.  That  defendants  have  not,  nor  hath 
the  said  Don  Antonio  Parejo,  or  any  person  on  their  or  either  of  their 
behalf,  ever  at  any  time  paid  to  plaintiff  the  said  three  months'  wages 
in  advance  from  the  day  of  the  plaintiff's  said  discharge,  or  any  part 
of  such  wages:  And  so  plaintiff  saith  that  defendants  have  broken 
their  said  agreement,  &c. 

*Plea  2.   That  defendants  did  not  enter  into  the  supposed  r^^^nq 
contract  and  agreement,  nor  was  the  supposed  agreement  in  ^ 
writing,  in  the  declaration  mentioned,  made  and  entered  into  by  and 
between  the  plaintiff  and  the  said  other  parties  in  the  said  declaration 
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in  that  behalf  mentioned  and  described  and  the  defendants,  in  manner 
and  form,  &c. :  Conclusion  to  the  country.     Issue  thereon. 

There  were  several  other  pleas  leading  to  issues  in  fact. 

On  the  trial,  before  Alderson,  B.,  at  the  last  Lewes  Assizes,  an 
unstamped  agreement,  corresponding  to  that  set  out  in  the  declaration, 
was  offered  in  evidence.  It  was  objected,  for  the  defendants,  that,  as 
the  matter  of  the  agreement  was  of  the  value  of  more  than  20/.,  it 
could  not  be  received ;  and,  further,  that  it  showed  no  liability  on  the 
part  of  the  defendants.  For  the  plaintiff  it  was  argued  that  the  agree- 
ment was  within  the  exemption  after  mentioned,  and  also  that  it  bound 
the  defendants  as  parties.  The  learned  Judge  reserved  leave  to  move 
for  a  nonsuit,  or  verdict  for  defendants,  on  both  points,  received  the 
evidence,  and  left  the  case  on  the  disputed  facts  to  the  jury.  Verdict 
for  plaintiff  on  all  the  issues. 

In  this  term,  Ckannell^  Serjt.,  obtained  a  rule  Nisi  for  a  nonsuit,  or 
to  enter^^a  verdict  for  defendants  on  the  issue  upon  the  second  plea,  or 
to  arrest  the  judgment. 

Shee^  Serjt.,  and  LvLsh  now  showed  cause. — First,  as  to  the  stamp.(a) 
*dim  ^^^  plaintiff,  as  appears  by  the  ^agreement,  was  employed  as  a 
-*  fireman  and  stoker :  This  document  therefore  comes  within  the 
exemption  under  the  head  Agreement^  in  stat.  55  6.  3,  c.  184,  Schedule, 
Part  I.,  >«  Memorandum  or  Agreement  for  the  hire  of  any  labourer, 
artificer,  manufacturer,  or  menial  servant."  The  argument  on  the 
other  side  is  that  the  agreement  shows  the  plaintiff  to  have  been 
engaged  as  a  mariner,  acid  that  mariners  are  not  comprehended  under 
the  exemption  mentioned,  inasmuch  as  an  agreement  respecting  a  par- 
ticular class  of  mariners  is  afterwards  expressly  exempted,  namely, 
«<  Memorandum  or  agreement  made  between  the  master  and  mariners 
of  any  ship  or  vessel,  for  wages,  on  any  voyage  coastwise  from  port  to 
port  in  Great  Britain,"  an  exemption  which,  it  is  said,  would  be  super- 
fluous if  all  mariners  were  within  the  former  exemption.  The  answer 
is  that  the  plaintiff  is  not  a  mariner  at  all :  he  is  employed  merely  to 
manage  the  steam  engine.  But  it  is  said  that  stat.  7  &  8  Vict.  c.  112 
(<<to  amend  and  consolidate  the  laws  relating  to  merchant  seamen;" 
&c.)  enacts  (s.  63),  <«that  every  person  (apprentices  excepted)  who 
shall  be  employed  or  engaged  to  serve  in  any  capacity  on  board  the 
same"  (i.  e.  «'any  ship  belonging  to  any  subject  of  Her  Majesty") 
<<  shall  be  deemed  and  taken  to  be  a  seaman,  within  the  meaning  and 
for  the  purposes  of  this  Act."  But,  by  the  same  Act,  sect.  41,  («all 
agreements,"  &c.,  <<made,  signed,  or  executed  in  compliance  with  or 
under  the  provisions  of  this  Act,  shall  be  wholly  exempt  from  stamp 

(a)  Shee,  Serjt,  contended  that  the  eridence  showed  the  existence  of  a  duplicate  original 
agreement,  and  that  therefore  the  defendants  ought  to  have  shown  that  such  duplicate  was  not 
stumped;  and  he  referred  to  Pooley  r.  Ooodwin,  4  A.  A  £.  V4  (E.  C.  L.  R.  toI.  31):  but  th« 
Court  were  of  opinion  that  the  existence  of  the  duplicate  was  not  shown. 
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duty."     It  IB,  *however,  said  that  sect.  41  exempts  only  agree-  r-^4^^ 
ments  in  reference  to  ships  belonging  to  Engligh  subjects,  and  ^ 
that  this  is  not  such  a  ship :  if  that  be  so,  sect.  63  is  also  inapplicable. 

Secondly,  the  defendants  were  personally  liable  on  this  agreement. 
The  contract,  in  terms,  is  made  by  the  defendants  (<in  behalf  and  re- 
presentation of  Don  Antonio  Parejo  ;**  and,  as  the  record  shows,(a)  at 
the  time  of  making  the  agreement  Don  Antonio  Parejo  was  out  of  the 
kingdom,  and  the  immediate  parties  to  the  agreement  were  all  in  Eng- 
land. Don  Antonio  was  therefore  not  liable  at  all :  the  credit  was  given 
to  the  defendants :  for,  where  a  principal  resides  abroad,  the  credit  is 
given  to  the  agent,  though  the  principal  be  named  in  the  contract.  That 
doctrine  is  distinctly  laid  down  by  Lord  Tenterden  in  Thompson  v. 
Davenport,  9  B.  &  C.  78,  87  (E.  C.  L.  R.  vol.  17).  To  the  same  effect 
are  Story,  Commentaries  on  the  Law  of  Agency,  ss.  268,  290,  and  the 
language  of  Eyrb,  C.  J.,  in  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368. 
Thompson  v.^Davenport  was  recognised  as  law  in  Smyth  v.  Anderson, 
7  Com.  B.  21  (E.  C.  L.  R.  vol.  62).  It  is,  however,  argued  that  this 
doctrine  is  confined  to  cases  of  the  purchase  of  goods,  and  is  inappli- 
cable to  an  executory  contract,  especially  a  contract  to  be  executed 
abroad.  No  authority  can  be  shown  for  that  distinction :  the  doctrine 
rests  upon  mercantile  convenience,  which  applies  to  one  class  of  con- 
tracts as  much  as  to  another.  But,  further,  in  this  contract  a  power 
was  reserved  to  Don  Antonio  to  confirm  and  continue,  or  put  an  end  to, 
the  contract.  He,  therefore,  was  clearly  not  in  the  *fir8t  in-  r^A-^Q 
stance  bound  by  it:  and,  in  the  mean  time,  the  plaintiff  must  *- 
have  looked  to  the  defendants,  and  to  them  only.  The  first  advances 
are  to  be  made  in  this  country  before  the  ship  leaves  London. 

Channelly  Serjt.,  and  Peacock^  contra. — First,  it  is  clear  that  the 
exemption  from  stamp  in  stat.  55  G.  3,  c.  184,  does  not  apply  to  agree- 
ments with  mariners  of  any  description,  except  that  specially  pointed 
out  in  the  Schedule,  Part  1 :  the  question,  therefore,  is  whether  the 
plaintiff  was  a  mariner.  Now,  independently  of  the  general  inference 
arising  from  the  explanatory  clause,  sect.  63,  of  stat.  7  &  8  Yict.  c. 
112,  respecting  seamen  in  British  ships,  all  who  aid  in  navigating  a 
vessel  at  sea  are  seamen  and  mariners.  The  plaintiff  would  have  been 
treated  as  a  mariner  in  a  suit  in  the  Admiralty  Court. 

Secondly,  the  principal,  Don  Antonio,  was  liable  on  this  contract ; 
and  the  defendants  were  not.  The  doctrine  suggested  on  the  other  side 
is  true  only  as  a  rule  of  evidence,  by  which  contracts  may  be  interpreted 
with  respect  to  terms  not  actually  expressed :  but,  where  an  express 
contract  in  writing  is  shown  (which  this,  on  the  record,  appears  to  be), 
the  Court  must  gather  the  effect  from  the  language.  Where  a  party 
signs  a  written  contract  professedly  as  agent,  he  is  at  any  rate  not  liable 

(a)  The  aUegation  wu  traversed  by  the  first  plea ;  but  the  issue  was  found  for  the  plaintiff. 
VOL.  XIV. — 34  Z 
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on  that  account  as  a  contractor,  whatever  other  liability  the  facts  may 
create ;  Jenkins  v.  Hutchinson,  13  Q.  B.  744  (E.  C.  L.  R.  ?ol.  66).     On 
%  an  ordinary  sale  and  purchase  of  goods  in  this  country,  it  is  a  reason- 

able inference  of  fact,  that  the  parties  residing  here  are  looked  to  as 
♦41  ^1  P'''^c^P*^s>  *there  being  no  express  stipulation  to  the  contrary : 
-*  where  the  agreement  is  to  be  performed  abroad,  the  reason  and 
the  inference  fail.  It  is  true  that  the  language  of  Story  appears  to  go 
farther :  but  the  instances  on  which  he  relies  are  sales  of  goods ;  such 
are  Paterson  v,  Gandasequi,  15  East,  62,  and  Thomson  v.  Davenport; 
and  drawing  and  acceptance  of  bills.  De  Gaillon  v,  L'Aigle  is  reported 
at  a  Btage(a)  earlier  than  that  at  which  the  dictum  of  Etre,  C.  J.,  which 
has  been  referred  to,  occurred;  and  that  case  also  appears  to  have 
arisen  upon  a  sale  of  goods.  In  Smith's  Mercantile  Law,  p.  132  (4th 
ed.),  B.  i.  ch.  5,  s.  4,  the  doctrine  is  laid  down  in  general  terms ;  but 
the  authorities  cited  are  Paterson  v.  Gandasequi,  and  Thomson  v.  Daven- 
port ;  so  that  the  author  is  clearly  speaking  of  sales  o^  goods.  The 
utmost  that  can  be  said  is,  that  residence  abroad  raises  a  presumption 
to  be  rebutted :  but  the  written  agreement  here  does  rebut  the  presump- 
tion. If  the  rule  be  as  general  as  is  suggested  on  the  other  side,  it 
would  follow  that  a  written  contract,  made  in  England  by  an  agent  ex- 
pressly in  that  character,  for  a  clerk  to  reside  abroad  with  a  principal 
named,  during  three  years,  to  be  there  instructed,  raised  only  a  contract 
with  the  agent  as  principal. 

Coleridge,  J.{b) — I  am  of  opinion  that  this  rule  must  be  discharged. 
As  to  the  first  point,  relating  to  the  stamp,  I  agree  that,  if  the  plain- 
*dMl  ^^^  ^^^^  ^  seaman,  there  would  be  a  great  deal  in  the  argument 
-*  "^ which  has  been  urged  from  the  exemption  which  the  schedule 
contains  with  respect  to  an  agreement  between  master  and  mariners. 
But  I  think  we  must  look  on  the  plaintiff,  and  those  who  joined  with 
him  in  the  agreement,  simply  as  labourers  and  artificers.  They  agreed 
to  discharge  the  duty,  and  do  the  work,  of  firemen  and  stokers  on 
board  the  ship,  and  to  obey  the  orders  and  follow  the  directions  of  the 
engineers.  No  doubt,  if  that  contract  related  to  service  on  a  common 
locomotive  engine,  the  contractors  would  be  labourers ;  whether  they 
would  be  artificers  I  do  not  know.  The  circumstance  that  the  service 
was  to  be  performed  on  board  a  ship  did  not  make  them  seamen.  The 
agreement,  therefore,  is  fully  within  the  words  <«  memorandum  or  agree- 
ment for  the  hire  of  any  labourer."  As  to  the  second  point,  I  do  not 
think  it  necessary  to  lay  down  the  general  rule,  to  which  my  brothers 
Shee  and  Channell  have  adverted,  that,  wherever  an  agent  in  this 
country,  on  behalf  of  a  principal  residing  abroad,  makes  a  contract  to 
be  performed  abroad,  the  agent  is  to  be  considered  liable  to  the  con- 
tract, thus  extending  the  rule  which  has  prevailed  in  the  case  of  goods 
sold  which  are  to  be  delivered  here.     In  the  present  instance,  we  aro 

(o)  1  B.  A  P.  357.  {h)  Pattbbom  and  Wiobtham,  Js.,  were  absenk. 
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dealing  with  a  written  cont1*act ;  and  the  question  is  to  whom,  upon 
that  contract,  the  credit  is  gi\Tn.  I  think,  in  the  first  instance  at  all 
events,  the  intention  was  to  make  the  party  at  home  liable.  There  are 
things  to  be  performed,  partly  heris  partly  and  contingently  abroad, 
and  partly  on  what  may  be  called  neutral  ground,  on  the  high  seas. 
In  the  first  instance,  to  carry  out  the  contract,  one  month's  pay  is  to  be 
advanced,  which  must  be  done  here.  When  the  difficulty  is  suggested 
of  an  action  here  instead  of  abroad,  in  respect  to  a  *breach  which  ^^.^  . 
may  take  place  abroad,  it  may  be  answered  that  there  is  a  difii-  '- 
calty  also  if  the  parties,  when  they  come  here,  have  to  prosecute  their 
action  against  a  foreigner :  one  difficulty  seems  to  meet  the  other.  The 
contract  is  to  be  in  force  for  a  year  certain  ;  and,  if  the  stokers  be  dis- 
charged before  that  time^  three  months'  wages  are  to  be  paid  in  advance, 
and  a  passage  home  to  be  provided  for  them.  Then  come  the  words 
«<  Don  Antonio  Parejo  being  at  liberty  to  confirm  and  continue  the 
engagement  on  the  terms  heretofore  stated,  or  to  discharge  them,  and 
then  find  them  their  passage  back  to  England."  Now  when  the  parties 
entered  into  that  contract,  they  seem  to  have  considered  Don  Antonio 
to  be  perfectly  free  until  the  vessel  arrived  at  Havana;  and  then  he 
was  to  continue  the  contract  if  he  pleased.  That  might  possibly  raise 
a  new  contract.  But  suppose  Don  Antonio  chose  to  say  he  would  do 
nothing :  was  he  not  at  liberty  to  say  so  ?  Were  then,  the  contractors 
to  be  without  any  remedy  ?  But,  if  you  understand  them  to  say  to 
the  agent,  «<  We  agree  with  you  now,  but  have  no  objection  to  substi- 
tate  Don  Antonio  afterwards,*'  then  all  the  objections  and  difficulties 
disappear. 

Erlb,  J. — I  am  also  of  opinion  that  this  rule  should  be  discharged.  The 
first  question  is,  whether  the  agreement  which  the  plaintifi",  in  the  capa- 
city of  a  stoker,  has  made  with  the  defendant  (as  we  may  assume,  so 
far  as  regards  this  question),  as  a  merchant,  to  do  labour  on  board  the 
ship,  is  an  agreement  for  the  hire  of  a  labourer  or  an  artificer,  the 
statute  having  exempted  such  agreement  from  stamp  duty.  If  the 
matter  stood  there,  no  man  would  doubt  that  a  stoker  hired  to  r^t^-i/^ 
^work  an  engine  on  land  would  be  a  labourer,  whether  the  engine  ^ 
were  movable  or  not :  and  it  would  make  no  difference  that  the  engine 
were  one  movable  on  water :  the  stoker  would  not  for  that  reason  cease 
to  be  a  labourer.  But  then  it  is  said  that  another  exemption  specifies 
an  agreement  with  a  particular  class  of  mariners,  thus  showing  that  the 
exemption  first  mentioned  does  not  include  mariners.  I  do  not  know 
that  this  reasoning  is  very  satisfactory.  Sometimes  general  words  are 
followed  unnecessarily  by  specific  words  in  a  distant  part  of  a  statute. 
I  should  construe  the  words,  upon  which  such  an  argument  is  founded, 
with  some  strictness ;  and  it  seems  to  me  that  the  argument  here  is  a 
considerable  strain  upon  the  words.  But  in  this  contract  I  find  that 
the  stoker  is  to  obey  the  orders  ^  of  the  engineers.     Therefore,  putting 
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even  the  litnitatfon  contended  for  upon  the  exemption  as  to  agreements 
with  labourers,  the  plaintiff  not  being  a  mariner,  the  agreement  would 
be  within  the  exemption.     It   is  matter  of  common  knowledge   that 
words  in  one  act  of  parliament  may  have  a  meaning  which  thej  would 
not  have  in  another :  and  I  do  not  mean  to  say  that  the  plaintiff  might 
not,  under  some  other  act  of  parliament,  be  subject  to  liabilities  as 
a  mariner.     But  my  judgment  is  limited  to  the  interpretation  of  the 
Schedule  to  the  Stamp  Act.     Then  as  to  the  question  respecting  the 
liability  of  the  defendants  on  this  contract.     The  defendants  describe 
themselves  as  entering  into  it  ^«  in  behalf  and  representation  of  Don 
Antonio  Parejo."     Now,  without  going  the  length  of  the  argument 
urged  on  behalf  of  the  plaintiff,  that  all  contracts  made  here  by  an 
*41 71  ^S^^^  ^^  behalf  of  a  foreign  principal  are  to  be  considered  as  the 
-*  contracts  of  the  *agent,  and  without  limiting  the  rule  to  the  case 
of  goods  sold  and  to  be  delivered  in  England,  that  is  to  say,  withoat 
adopting  either  the  extreme  rule  or  the  extreme  limitation,  I  think  the 
defendants  have  here  made  themselves  liable  for  at  any  rate  a  part  of 
the  contract.    The  cases  are  well  known  in  which  an  attorney  has  been 
held  personally  liable  upon  a  contract  made  by  him  with,  a  party  who 
knew  him  to  be  acting  as  attorney.(a)     Now,  here  the  parties  stipulate 
that  they  shall  proceed  on  board  the  ship  which  is  going  to  Havana,  to 
be  placed  in  the  service  of  Don  Antonio :  he  has  power  to  confirm  and 
continue  the  engagement  at  Havana,  or  to  discharge  the  plaintiff.    I 
cannot  understand  how  this  contract  was  to  take  effect  if  the  meaning 
be  that  from  the  first  no  liability  is  looked  to  except  that  of  Don  Anto- 
nio.    My  brother  Ckannell  has  pressed  upon  us  the  case  of  a  party 
who  contracts  to  serve  abroad :  but  that  is  a  case  excluded  here,  because 
the  discharge  may  take  place,  and  has  in  fact  taken  place,  before  the 
arrival  of  the  ship  in  a  foreign  port.  Rule  discharged. 

(a)  See  the  authorities  cited  in  Pownman  «.  WiUiami,  7  Q.  B.  103  (B.  C.  L.  R.  toI.  53). 
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If  a  plea  be  so  pleaded  that  it  is  manifestiy  intended  to  embarran  the  plaintiff,  the  Coiiit»  on 
affidavit  that  the  plea  is  false,  will  set  it  aside. 

As,  where,  to  an  action  by  the  second  endorsee  of  a  bill  of  exchange  against  the  acceptor,  de- 
fendant pleaded  that  the  acceptance  was  obtained  from  him  by  fraud  of  the  drawer,  that  the 
bill  was  overdue  when  endorsed  by  the  drawer  to  the  first  endorsee,  and  that  both  endorsees, 
at  the  time  of  taking  the  bill,  had  notice  of  the  premises. 

k  plea  under  such  circumstances  is  not  treated  as  a  mere  irregularity. 

Hawkins,  in  this  term  (9th  November),  obtained  a  rule  to  show  cause 
why  the  pleas  pleaded  herein  should  not  be  set  aside,  and  why  the  plain- 
tiff should  not  be  at  liberty  to  sign  judgment,  and  why  the  defendant 
should  not  pay  the  costs  of  this  application. 
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From  the  affidavits  in  support  of  the  rule  it  appeared  that  the  decla- 
ration was  in  assumpsit  on  a  bill  of  exchange  drawn  on  20th  July,  1849, 
by  Otto  Henry  Kaselaok  and  Rudolph  Neubaur  upon  defendant,  pay- 
able to  their  order,  for  211,  12«.,  at  two  months,  accepted  by  defendant, 
endorsed  by  Kaselack  and  Neubaur  to  John  Wolif,  and  by  Wolif  to 
plaintiff.  The  defendant  pleaded  :  <«  That  the  defendant's  acceptance 
of  the  said  bill  was  obtained  by  the  said  0.  H.  K.  and  R.  N.  by  fraud 
and  covin  practised  upon  him,  the  defendant,  by  the  said  0.  H.  K.  and 
R.  N.,  and  others  in  collusion  with  them :  and  the  defendant  further 
sajs  that  the  said  bill  was  payable  and  over  due,  according  to  the  tenor 
and  effect  thereof,  before  and  at  the  time  when  the  same  was  first 
endorsed  by  the  said  0.  H.  K.  and  R.  N.  to  the  said  J.  W.,  and  before 
and  at  the  time  when  he  endorsed  the  same  to  the  plaintiff,  and  when 
the  said  J.  W.  and  the  plaintiff  respectively  first  took  and  received  the 
same :  and  that  the  said  J.  W.  and  the  plaintiff  respectively  had  notice 
of  the  premises  in  this  plea  alleged  before  and  at  the  time  when  they 
respectively  first  took  and  *received  the  same  bill:"  verification.  r^A-iq 
The  affidavits  set  out  the  consideration  for  the  acceptance,  '- 
namely,  the  sale  and  delivery  of  champagne  to  the  defendant,  at  his 
request,  by  the  drawers ;  they  further  stated  that  the  endorsement  to 
Wolff  was  for  a  bon&  fide  and  valuable  consideration ;  and  that  <<  the 
plea  pleaded  herein  is  wholly  false  and  untrue."  The  defendant  had 
obtained  leave  to  plead  several  pleas ;  but  he  had  not  drawn  up  the 
order  and  had  delivered  merely  the  above.  From  the  affidavit  in  answer 
it  appeared  that  the  plea  had  been  delivered  on  last  8d  November,  and 
plaintiff  had  on  8th  November  been  served  with  a  rule  to  reply ;  but  no 
replication  had  been  delivered ;  and  that  a  summons  had  been  taken 
oat  on  6th  November  to  set  aside  the  plea,  and  had  been  heard,  on  7th 
NoTcmber,  at  chambers,  before  Wiohtman,  J.,  who  had  refused  to  make 
any  order  on  the  summons.  There  were  no  depositions  to  the  truth  of 
the  plea. 

Lmh  now  showed  cause. — The  application  is  too  late.  [Wightman, 
J. — It  is  not  a  case  of  ordinary  irregularity.]  The  plaintiff  may  reply 
De  injuria :  the  defendant  will  undertake  not  to  demur.  The  plea  may 
possibly  be  open  to  a  special  demurrer,  for  duplicity  :  but  it  is  no.t  to  be 
therefore  set  aside.  It  has  been  held  that  a  single  plea  is  not  to  be  set 
aside  upon  affidavit  that  it  is  false ;  Smith  v.  Backwell,  4  Bing.  512 
(E.  C.  L.  R.  vol.  13,  16). 

EatffkinSj  contrd.. — In  Smith  v.  Backwell  the  only  objection  to  the 
plea  was  that  it  was  sworn  to  be  false.*  The  defendant  here,  if  he  had  ^ 
not  intended  to  embarrass  the  plaintiff,  might  have  pleaded  the  matter 
*of  supposed  defence  Dy  different  pleas.  Smith  t?.  Backwell  was  r^Aoo 
cited  in  Smith  v.  Hardy,  8  Bing.  435,  where  the  Court,  dis-  ^ 
tinguishing  the  case  from  Smith  v.  Backwell,  set  the  plea  aside,  <«  as 
presenting  two  points  for  issue  ;'*  it  being  sworn  that  the  plea  was  false. 

z2 
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The  same  principle  was  acted  upon  in  the  Exchequer,  four  days  ago.  in 
Nutt  V.  Rush,  4  Exch.  490.t  There  Parkr,  B.,  said  that  the  plaintiff 
<(  ought  not  to  be  subjected  to  the  inconvenience  of  having  to  consult  his 
counsel  as  to  the  proper  method  of  replying."  (He  was  then  stopped 
by  the  Court.) 

Coleridge,  J.(<?) — It  is  important  not  to  part  with  our  jurisdiction  in 
such  cases ;  though  we  must  exercise  it  with  the  greatest  possible 
caution.  And,  where  a  plea  is  false  in  fact  and  puts  the  plaintiff  into 
a  difficulty  as  to  the  mode  of  replying,  we  ought  always  to  act  upon  the 
principle  which  has  been  laid  down,  and  set  the  plea  aside. 

WiQHiMAN  and  Erlb,  Js.,  concurred.  Rule  absolute. 

(a)  Pattbbom,  J.,  WM  alMeiit 
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♦MICHAELMAS  VACATION.(«)  [*42l 

The  QUEEN  v.  HOLBOROW.    Not>.  28. 

An  order  of  SoMions,  wherebj,  after  reciting  that  an  appeal  has  been  entered  bj  a  pntatire  father 
againot  an  order  of  maintenance,  the  Sessions  (under  stat.  8  A  9  VieL  e.  10,  s.  3)  refuse  to 
dilow  the  appeal,  fur  ineuffieteney  of  the  notice  of  recognisance,  and  confirm  the  order  of 
maintenanoe  with  oosCs,  is  bad  by  reason  of  the  improper  confirmation. 

Notice  of  recognisance,  under  stat.  8  A  9  VicL  e.  10,  s.  3,  is  sufficient,  though  it  do  not  state 
that  the  recognisance  has  the  several  conditions  required  by  that  olange,  but,  only,  that  it  if 
conditioned  for  trial  of  the  appeaL 

On  appeal  against  an  order  of  two  justices  for  maintenance  of  a 
bmstard,  the  following  order  was  made  by  the  Quarter  Sessions. 

«( Whereas  Thomas  Plolborow  did  at  this  Sessions  enter  his  appeal 
against  an  order  under  the  hands  and  seals  of  George  Heneage  Walker 
Heneage,  Esq.,  and  John  Guthrie,  clerk,  two  of  Her  Majesty's  justices 
of  the  peace  in  and  for  the  said  county  of  Wilts,  made  at  a  Petty  Ses- 
sion/' Ac.,  '^  holden  in  and  for,'*  &c.,  ^<  at  the  town  hall  at  Calne,"  &c., 
«<  and  bearing  date  the  sixteenth  day  of  October  last  past,  whereby  the 
said  T.  H.  was  adjudged  to  be  the  putative  father  of  a  certain  bastard 
child  born  of  the  body  of  Lucy  Witchell,  and  ordered  to  make  certain 
payments  therein  mentioned  in  respect  of  such  bastard  child :  Now,  on 
hearing  counsel  on  both  sides,  this  Court  doth  refuse  to  allow  the  said 
appeal,  for  insuflSciency  of  notice  of  the  recognisance,  and  doth  confirm 
the  said  order :  and,  in  pursuance  of  the  statute  in  such  case,"  &c., 
«^  this  Court  doth  order  that  the  said  T.  H.  do  pay  to  the  said  Lucy 
Witchell,  in  whose  behalf  the  said  appeal  is  determined,  21/.  5«.  6d. 
for  her  costs  in  and  about  the  said  appeal,  subject  to  the  opinion  of  the 
Court  of  Queen *s  Bench  on  the  following  case." 

^When  the  appeal  was  called  on,  the  counsel  for  the  appellant  r^c^Qo 
proposed  to  prove  his  notice ;  when  he  was  met  by  an  objection  *- 
from  the  counsel  for  the  respondent  that  the  notices  of  recognisance 
were  not  sufficient,  inasmuch  as,  upon  the  face  of  the  said  notices,  it 
did  not  appear  that  the  recognisance  was  conditioned  as  required  by 

stat.  8  &  9  Vict.  c.  10,  s.  8.     The  Court  of  Quarter  Sessions  allowed 

« 

the  objection,  and  refused  to  allow  the  appeal ;  and  the  order  stood  con- 
firmed, subject  to  the  opinion  of  the  Court  of  Queen's  Bench.  The 
notices  were  as  follows. 

"  To  Lucy  Witchell. 
«^  As  the  attorney  for  and  on  behalf  of  Thomas  Holborow,  of,"  &c., 
•^farmer.  I  hereby  give  you  notice  that  the  said  T.  H.  did,  on  the  16th 
day  of  October  instant,  enter  into  a  recognisance  before  a  justice  of 
the  peace  acting  in  and  for  the  county  of  Wilts  (such  justice  of  the  peace 
being  one  of  the  two  justices  of  the  peace  making  the  order  hereinafter 

(d)  The  Court  sat  in  Bano  on  the  27th,  28th,  and  20th  of  NoTember,  and  the  4th,  6th,  6tb,  7th, 
and  18th  of  Daeember. 
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mentioned),  to  try  his  appeal  at  the  General  Quarter  Sessions  of  the  peace 
for  the  county  of  Wilts,  to  be  holden  at  Devizes  in  the  said  county  after 
the  period  of  fourteen  days  next  after  the  making  of  the  said  order, 
against  an  order  of  affiliation  made  on  the  said  16th  day  of  October 
instant,  whereby  he  was  adjudged  to  be  the  putative  father  of  a  bastard 
child  of  which  you  had  then  been  lately  delivered.  Dated  this  19th  day 
of  October,  1848.  (Signed)        William  Stephens  Jones." 

"  To  Lucy  Witchell. 
(<  Take  notice  that  I,  the  undersigned  Thomas  Holborow,  did,  oq  the 
*49-^l  ^^^^  *^*y  ^^  October  instant,  enter  *into  a  recognisance  before 
'  ^  G.  H.  W.  Heneage,  Esq.,  and  the  Rev.  J.  Guthrie,  or  one  of 
them,  being  the  justices  or  a  justice  of  the  peace  acting  in  and  for  the 
county  of  Wilts,  to  try  my  appeal  at  the  General  Quarter  Sessions  of 
the  peace  for  the  county  of  Wilts,  to  be  holden  at  Devizes  in  the  said 
county  after  the  period  of  fourteen  days  next  after  the  making  of  the 
order  herein  mentioned,  against  an  order  of  affiliation  made,"  &c.  (de- 
scribing the  order  as  in  the  preceding  notice,  down  to  the  words  <<  lately 
delivered").     «  Dated  this  19th  day  of  October,  1848. 

(Signed)        Thomas  Holborow." 

The  question  for  the  opinion  of  the  Court  is :  Are  these  notices  suffi- 
cient, without  a  further  statement  of  the  condition  of  the  recognisance  ? 
If  the  Court  should  be  of  opinion  that  these  notices  are  not  sufficient, 
then  the  order  of  Sessions,  and  the  order  of  the  justices,  are  to  be 
confirmed.  If  the  Court  should  be  of  the  contrary  opinion,  then  the 
said  appeal  is  to  be  sent  back  to  the  Court  of  Quarter  Sessions  to  bo 
heard. 

ffodges,  in  support  of  the  order  of  Sessions. — By  sect.  8  of  stat.  8 
&  9  Vict.  c.  10,  which  amends  stat.  7  &  8  Vict.  c.  101,  the  recognisance 
to  be  given  by  the  appellant  in  bastardy,  under  sect.  4  of  the  last-men- 
tioned act,  must  be  conditioned  for  three  things ;  appearance  at  the 
Sessions,  trial  of  the  appeal  there,  and  payment  of  costs  if  ordered : 
the  appellant  must  give  to  the  woman  a  notice  in  writing  of  his  having 
so  entered  into  << such  recognisance;"  and,  unless  he  enter  into  the 
*l9dl  *recognisance  and  give  "such  notice  or  notices  as  aforesaid," 
■^  the  appeal  shall  not  be  allowed.  The  notice,  therefore,  ought  to 
show  that  the  recognisance  contains  all  the  required  conditions;  and 
that  is  not  done  here.  [Patteson,  J. — Would  it  be  enough  to  state  in 
the  notice  that  the  appellant  had  entered  into  a  recognisance  "  pur- 
suant to  the  statute  ?"  j    It  perhaps  might. 

,    Sladty  contrdr. — The  question  is  on  the  sufficiency,  not  of  the  recog 
nisance,  but  of  the  notice  of  recognisance.     The  object  of  that  notice 
is  only  to  apprise  the  woman  that  the  appellant  has  put  himself  in  a 
situation  to  quash  the  order  of  maintenance  if  she  does  not  appear  at 
the  Sessions.     The  particularity  insisted  upon  might  rather  be  expected 
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in  the  notice  of  appeal ;  but  that,  by  stat.  7  &  8  Vict.  c.  101,  s.  4,  is 
not  required  even  to  be  in  writing.  There  is  a  common  form  of  recog- 
nisance and  condition  annexed  to  stat.  8  &  9  Vict.  c.  10  (Schedule  No. 
9),  which  the  act,  sect.  1,  makes  sufficient  in  all  cases ;  the  notice  cannot 
give  any  additional  information. 

Patteson,  J. — This  order  of  Sessions  is  strange.  The  Court  confirm 
the  order  of  justices,  though,  by  stat.  8  &  9  Vict.  c.  10,  s.  3,  if  they 
think  that  proper  notice  of  recognisance  has  not  been  given,  the  appeal 
<<  shall  not  be  aflowed.'*  If  they  could  not  entertain  the  appeal,  I  do 
not  see  how  they  could  confirm  the  order.  I  think  the  notice  here 
was  sufficient ;  and  at  all  events,  if,  by  the  statute,  the  defendant  was 
not  in  Court,  the  Sessions  could  not  make  an  award  of  costs  against 
him. 

*£rlb,  J.(a) — I  think  the  notice  was  sufficient.     And  if  the  r^^oc 
Sessions  thought  the  appellant  had  no  locus  standi,  they  ought  ^ 
not  to  have  confirmed  the  order. 

Order  of  Sessions  quashed.(6) 

(a)  CoLEBiDGB,  J.,  had  left  the  Court 

(a)  See,  u  to  the  form  of  notice,  Regioa  o.  Recorder  of  Leeda,  1  Lowndee  A  Maxwell's  Bail 
Court  Caaee,  50. 


The  QUEEN  v.  The  Inhabitants  of  OVER.    Nov.  28. 

AppeUante  entered  and  respited  an  appeal  against  an  order  of  removal,  but  did  not  delirer 
grousds  of  appeaL  Afterwards  they  gave  notice  of  abandoning  their  appeal,  but  did  not  sat- 
isfy the  respondents  as  to  eosts.  The  respondents,  therefore,  went  to  the  next  Quarter  Ses- 
sions, and  moved  (the  appellants  not  being  present)  that  the  order  might  be  confirmed.  The 
SeeeioDS  (after  stat  11  A  12  Vict,  c  31)  confirmed  the  order  of  removal,  and  awarded  eosts  to 
be  paid  by  the  appellants  to  the  respondents. 

Held,  on  certiorari  and  motion  to  qoash,  that,  although  the  confirmation  was  an  excess  of  autho- 
rity, the  order  of  Sessions  was  valid  as  to  the  award  of  costs. 

TowNSEND,  in  last  Easter  term,  obtained  a  rule  to  show  cause  why 
the  after-mentioned  order  of  Sessions,  brought  into  this  Court  by  cer- 
tiorari, should  not  be  quashed.  The  facts  of  the  case,  shown  by  affidavit, 
were  as  follows. 

Two  justices  made  an  order  for  the  removal  of  Ann  Austin  and  her 
children  from  the  township  of  Parr  in  Lancashire  to  the  township  of 
Over  in  Cheshire.  On  29th  of  May,  1848,  the  overseers  of  Over  gave 
notice  of  appeal  against  the  order  for  the  next  Lancashire  Quarter 
Sessions  to  be  holden  at  Kirkdale ;  but  they  did  not  serve  grounds  of 
appeal.  On  July  8th,  1848,  the  attorneys  for  the  appellants  wrote 
to  the  attorneys  for  the  respondents,  stating  that  they  had  not  been 
instructed  in  time  to  serve  grounds  of  appeal  for  the  ensuing  sessions, 
and  should  therefore  enter  and  respite;  and  that  the  attorneys,  re- 
spectively, would,  if  they  met  at  those  sessions,  probably  have  an  oppor- 

VOL.  XIV. — 86 
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tunitj  of  coming  to  terms.  The  respondents'  attorneys  answered  that 
♦J.9R1  ^^®y  *thought  the  appellants  could  not  then  enter  and  respite, 
-*  having  given  notice  of  appeal,  and  having  had  time  to  serve 
grounds.  On  July  12th,  1848,  the  Kirkdale  sessions  were  held ;  and 
one  of  the  attorneys  for  the  appellants  met  there  Mr.  Heyes,  attorney 
for  the  respondents ;  and  he  (as  was  stated  in  the  affidavit  on  behalf 
of  the  appellants),  after  some  conversation,  did  not  think  fit  to  oppose 
the  entering  and  respite,  and  the  appeal  was  thereupon  entered  and 
respited.  On  15th  September,  1848,  the  attorneys  for  the  appellants 
wrote  to  the  attorneys  for  the  respondents  that  they  abandoned  tbe 
appeal,  and  that  the  paupers  might  be  removed.  The  attorneys  for 
the  respondents  thereupon  sent  to  the  appellants  a  bill  of  costs,  saying: 
<«  We  have  received  your  note"  <^  expressing  an  intention  of  abandoning 
this  appeal,  and,  in  reply,  beg  to  enclose  our  account  of  costs  conse- 
quent upon  the  appeal.**  "On  receiving  your  undertaking  to  pay" 
expense  of  past  relief  and  «*  the  costs,  we  will  inform  the  overseers  of 
Parr  that  the  paupers  may  be  removed.*'  The  appellants'  attorneys, 
in  answer,  denied  (except  as  to  one  item)  that  the  appellants  were  liable 
to  costs.  The  respondents*  attorneys  insisted  that  they  were  entitled 
to  the  costs  of  attendance  at  Kirkdale,  as  consequent  on  the  notice  of 
a|»peal :  and,  this  not  being  assented  to,  they  stated  that,  under  the 
circumstances,  they  considered  the  appeal  still  depending,  and  should 
go  to  the  next  sessions,  prepared  to  try. 

The  appellants  did  not  serve  any  new  notice  of  appeal  or  any  notice 
of  grounds  ;  nor  did  they  make  any  further  entry  of  an  appeal.  But 
at  the  Kirkdale  sessions  held  November  1st,  1848  (the  next  after  the 
Mcyj-i  entry  and  respite),  the  order  in  question  was  made :  *by  which, 
^  after  reciting  that  the  appellants  did  not  appear,  the  Court,  on 
motion  by  the  respondents,  did  <«  adjudge,  order,  and  direct  that  the 
said  order  of  removal  be,  and  the  same  is  hereby  confirmed.  And  this 
Court  doth,  upon  the  like  motion  of  counsel  for  the  said  respondents, 
and  upon  like  due  consideration  of  the  premises,  think  fit  to  order  and 
direct,  and  doth  hereby  accordingly  adjudge,  order  and  direct,  that  the 
overseers  of  the  poor  of  the  said  township  of  Over  do  and  shall,  upon 
demand,  and  upon  production  of  this  order  to  them  or  any  one  of  them, 
pay  or  cause  to  be  paid  unto  the  said  overseers  of  the  poor  of  the  said 
township  of  Parr  the  sum  of  111.  ISs.  lOd.,  as  and  for  their  costs  and 
charges  in  this  appeal."  And  the  Court  certified  that  amount  to  be 
reasonable. 

Cowling  now  showed  cause.(a) — The  Sessions  had  jurisdiction  OTer 
the  appeal  by  the  entry  and  respite,  and  had  authority  to  give  the 
costs,  under  stat.  8  &;  9  W.  8,  c.  30,  s.  8.  There  was  no  other  way  in 
which  the  respondents  could  obtain  them.  Regina  v.  Stoke  Bliss,  6  Q. 
B.  158  (E.  C.  L.  R.  vol.  51),  on  which  the  present  application  proceeds, 

(a)  Before  Pattssoh,  ColbbidoKi  and  Erlb,  J>. 
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18  distinguisbable  from  tbis  case.  There  the  appellants  gave  notice  of 
appeal  against  the  order  of  removal,  bat  coantermanded  it  and  never 
entered  an  appeal ;  the  respondents  entered  it ;  and  the  Sessions  con- 
firmed the  order,  which  they  had  no  author  it  j  to  do  under  the  circum- 
stances, and  made  an  order  for  costs,  which  this  Court  considered 
ancillary  to  the  confirmation.  [Patteson,  J.,  mentioned  stat.  11  k  12 
Vict.  c.  31,  s.  8.]  ♦That  relates  only  to  costs  payable  by  th'ose  i-^^qa 
who  effectually  abandon  an  order  of  removal.  A  further  remedy  ^ 
has  been  given,  but  since  the  proceedings  in  question,  by  stat.  12  k  13 
Vict.  c.  45,  ss.  5,  6. 

Tovmsend,  contrd.. — The  respondents  might  hare  obtained  their  costs 
regularly  under  stat.  8  &  9  W.  8,  c.  80,  without  asking  the  Sessions  to 
confirm  an  order  over  which  (by  stat.  4  &  5  W.  4,  c.  76,  s.  81)  they  had 
no  jurisdiction  for  that  purpose,  no  grounds  of  appeal  having  been  de- 
livered. The  objection  is  substantially  the  same  as  that  which  prevailed 
in  Regina  r.  Stoke  Bliss :  and  the  appellants*  view  of  the  case  is  con- 
sistent with  Regina  v.  The  Justices  of  Cheshire,  8  A.  &  E.  398  (E.  G. 
L.  R.  vol.  35),  and  Regina  t;.  Oundle,  3  Q.  B.  353,  note  (a)  (E.  C.  L. 
R.  vol.  43).  The  respondents  had  no  occasion,  after  notice  of  abandon- 
ment, to  attend  the  Sessions  in  support  of  the  order.  And  the  express 
entry  of  a  confirmation  was  more  prejudicial  than  the  mere  existence 
of  an  order  not  appealed  against.  [Erle,  J. — An  order  unappealed 
against  is  conclusive  upon  all  the  world.]  It  has  not  precisely  the 
effect  of  a  confirmation,  which  is  a  direct  adjudication  on  the  settle- 
ment.(a)  In  Regina  r.  The  Justices  of  the  West  Riding  (Sheffield  v. 
Crich,  5  Q.  B.  1  (E.  C.  L.  R.  vol.  48) ),  where  the  appellants  had  coun- 
termanded their  notice  of  appeal,  and  the  respondents  afterwards 
entered  the  appeal  without  their  consent,  and  the  order  was  confirmed, 
this  Court  ordered  the  entry  to  be  erased  because  it  might  prejudice 
the  appellants  on  a  future  occasion.  The  confirmation,  "^upon  i-^^aq 
such  entry,  though  irregularly  made,  might  stand  in  the  way  of  *- 
a  second  appeal.  [Erlb,  J.->-Gould  there  be  a  second  appeal  ?]  Regina 
V.  Macclesfield,  13  Q.  B.  881  (E.  G.  L.  R.  vol.  66),  is  an  instance. 
[Erle,  J. — There  the  first  appeal  was  against  an  order  of  removal,  and 
was  a  nullity :  and  a  second  appeal  was  lodged  against  the  removal 
itself.(6)]  The  first  appeal  here  was  a  nullity  for  the  same  reason, 
that  no  grounds  of  appeal  had  been  served.  The  Sessions  had  no 
power  to  hear  and  determine.  The  notice  of  intended  entry  and  respite 
was  a  mere  form ;  Regina  v.  Justices  of  Surrey,  6  Dowl.  k  L.  735  :  it 
could  not  for  ever  preclude  the  appellants  from  renouncing  an  appeal : 
and  notice  of  abandonment  was  given  six  weeks  before  the  Sessions. 

Our.  adv.  vult. 

(a)  Toten»eiid  referred  here  to  Theobald  on  the  Poor  Lawf.    See  Ch.  16,  a.  S. 
(A)  See  Regina  o.  The  Joatices  of  Middlesex,  9  DowL  P.  C.  163. 
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Pattbson,  J.,  on  a  subsequent  day  of  the  yacation  (December  7th), 
delivered  the  judgment  of  the  Court. 

In  this  case  the  appeal  had  been  duly  entered  and  respited  after 
notice  to  the  respondents ;  and  the  appellants  subsequently  gave  notice 
to  the  respondents  that  they  abandoned  the  appeal :  but,  as  the  appel- 
lants had  not  paid  the  costs,  the  respondents  had  a  right  to  apply  for 
them  at  the  next  Sessions  under  stat.  8  &  9  W.  3,  c.  30,  s.  S.  Under 
these  circumstances  a  judgment  that  the  appeal  be  dismissed  and  costs 
be  paid  would  have  been  right ;  and  the  judgment  that  the  order  be 
confirmed  was  an  excess  of  authority ;  but  we  think  that  the  order  need 
not  on  that  account  be  quashed,  as  the  costs  would  be  the  same  whether 
*X^(n  ^^^  <^ppc&l  ^^  dismissed  or  the  order  confirmed,  and  *the  rights 
-'  of  the  parties  are  not  afiected  by  the  entry  that  the  order  was 
confirmed. 

In  Begina  v.  Stoke  Bliss,  the  appellants,  after  notice  of  appeal 
against  the  order,  countermanded  the  notice  before  entry,  stating  an 
intention  to  appeal  against  the  removal.  Under  these  circumstances  an 
entry  of  the  appeal  by  the  respondents,  and  a  judgment  that  the  order 
be  confirmed,  was  a  material  excess  of  jurisdiction,  as  the  right  of  the 
appellants  to  appeal  against  the  removal  was  thereby  taken  away,  and 
the  entry  of  the  appeal  by  the  respondents  is  not  shown  t(\  have  been 
justified.  The  case  is  on  these  grounds  substantially  different  from  the 
present. 

The  rule,  therefore,  for  quashing  the  order  of  Sessions  must  be  dis- 
charged. Bule  discharged. 


THE   QUEEN  v.  The  Inhabitants  of  ST.  MABY  IN  BUNGAY. 

Nov.  28. 

Beported  12  Q.  B.  38  (E.  C.  L.  B.  vol.  64). 
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S.  uid  soother,  the  deftoona  of  a  Baptist  Congregation,  being  reeeiren  of  iti  general  Aud%  sad 
managera  of  its  finances,  boand  themselires  (bj  writing)  to  J.  B.,  then  resigning  the  ofllee  of 
minister  of  the  obnrch,  to  repay  him,  with  half-jearly  interest,  700/.,  which  he  had  adranosd 
for  the  building  of  a  chapel.  Besides  the  geneial  reTenne  above  mentioned,  there  were  Auida 
rested  in  trostees,  which  were  nsnally  applied  to  the  maintenanoe  of  the  minister  for  the  time 
being,  and  were  likewise  applicable  to  the  relief  of  the  poor.  After  the  undertaking  to  J.  IL^ 
a  new  minister  was  appointed ;  and  he  agreed  with  the  Congregation  that  he  would  be  reapoa> 
sible  to  8.,  who  was  still  deaeon,  and  to  any  future  deaoon  or  deacons,  for  the  continued  repaj- 
ment  of  J.  B.'s  debt;  and  he  nlso  consented  that  periodical  payments  of  it  should  be  made 
out  of  the  trust  funds.  8.  afterwards  resigned ;  and  the  new  minister  gave  him  a  written  va. 
d0rtaking  aa  follows. 
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"  Ib  conaideifttion  of  your  haviog  resigned  the  office  of  deacon  and  your  connexion  with  the 
Bapiiflt  Church/'  at,  Ac,  **  I  hereby  agree  to  hold  myself  responsible  to  you  for  the  payment 
•f  the  mm  of  150t,  due  to  the  Rev.  J.  E.  by  the  Baptist  Church,"  Ac,  "and  also  the  interest 
for  the  same,  at  the  rate,"  Ske.  (5  per  eenL,  payable  half-yearly),  "  being  the  reeidue  of  the  sum 
of  790Ly  principal  and  interest,  remaining  unpaid,  for  which  yon"  "became  responsible,"  Ac, 
"  by  an  instrument,"  Ac  (the  writing  first  above  mentioned).  ' 

Held,  on  argument  of  a  special  cate,  in  an  action  by  S.  on  this  promise,  tha(  the  written  instru- 
ment given  by  the  minister  showed  a  valid  oontraet;  for  that  the  words  might  import  either 
a  past  or  a  eoneorrent  eonsideration  on  S.'s  part,  and  that  construction  was  to  be  preferred 
which  nuMle  the  instrument  good. 

Assumpsit.  The  declaration  stated  that,  before  and  up  to  the 
making  of  the  defendant's  promise  after  mentioned,  the  plaintiff  had 
been  and  was  a  member  of  a  certain  congregation  and  church  of  Pro- 
testant Dissenters,  to  ,wit,  the  Congregation  and  Church  of  Baptists, 
at  Clapham,  and  had  then  long  held  a  certain  office  in  the  said  congre- 
gation and  church,  to  wit,  the  office  of  deacon.  And  that,  during  the 
time  the  plaintiff  was  such  member,  &c.,  and  such  a  deacon,  &c.,  and 
before  the  making  of  the  promise,  &c.,  to  wit,  on  25th  September, 
1840,  bj  a  certain  instrument  in  writing,  signed  by  plaintiff  and  one 
Paul  Millard,  then  also  being  a  deacon  of  the  said  church,  and  address- 
ed to  one  John  Edwards,  in  pursuance  of  a  certain  agreement  made 
between  the  said  church  and  the  said  J.  Edwards,  at  the  time  of  the 
said  J.  E.  resigning  the  office  of  minister  and  pastor  of  the  said  church 
as  in  the  said  instrument  mentioned,  in  consideration  of  the  said  J.  E. 
having  resigned  the  pastoral  office  over  *the  said  church  upon  f-^c^oo 
the  terms  therein  mentioned,  and  the  said  church,  at  a  church  ^ 
meeting  held,  &c.,  having  accepted  such  resignation,  and  having  agreed 
at  the  earliest  possible  period  to  pay  to  J.  E.  700/.,  and  also  interest  at 
52.  per  cent,  per  annum  every  six  months,  until  the  full  amount  of  700/. 
principal  and  interest  should  be  fully  paid,  they,  the  plaintiff  and  the 
said  P.  Millard,  as  deacons  of  the  said  church,  thereby  agreed  to  hold 
themselves  responsible  to  J.  E.  for  the  carrying  out  the  said  agreement. 
That,  at  the  time  of  the  making  of  defendant's  said  promise,  550/., 
part  of  the  said  principal  sum  of  700/.  had  been  paid  by  the  said 
church  to  the  said  J.  £.  And  that,  at  the  time  of  the  making  of  the 
said  promise,  defendant  was  the  pastor  and  minister  of  the  said  con- 
gregation and  church.  And  thereupon,  heretofore,  to  wit,  on  10th 
March,  1845,  in  consideration  that  plaintiff,  at  the  request  of  defendant, 
would  resign  the  said  office  of  deacon^  and  his  connexion  with  the  said 
Baptist  church  and  congregation  at  Clapham,  defendant  then  promised 
plaintiff  to  hold  himself  responsible  to  plaintiff  for  the  payment  of  the 
said  sum  of  150/.  so  due  to  the  said  J.  E.  by  the  said  Baptist  church 
at  Clapham,  and  also  the  interest  for  the  same  at  the  rate,  &c.,  payable 
every  six  months,  being  the  residue  of  the  said  sum  of  700/.  principal 
and  interest  remaining  unpaid,  for  which  plaintiff  and  the  said  P.  Mil- 
lard had  become  responsible  to  J.  E.  as  aforesaid.  Averment,  that 
plaintiff  did  then,  to  wit,  on,  &c.,  resign  the  said  office  of  deacon  and 
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his  connexion  with  the  Baptist  church  and  congregation  at  Clapham : 
and  that,  after  the  time  of  the  said  Baptist  church  agreeing  to  pay  the 
^Mno-\  s*'<^  J*  E.  the  said  700/.  and  interest  as  *afore8aid,  to  wit,  on, 
■'  4c.,  and  on  divers  other  days,  &c.,  between  that  day  and  the  day 
of  the  said  J.  E.  applying  to  plaintiff  for  payment  of  150/.  and  inte- 
rest,  as  after  mentioned,  the  said  Baptist  church  had  the  power  and 
means  of  paying,  to  wit,  out  of  the  funds  of  the  same  church,  and,  but 
for  their  own  neglect  and  default,  could  and  might  and  ought  to  have 
paid,  the  whole  of  the  said  sum  of  TOO/,  and  interest  to  the  said  J.  E. ; 
and,  at  the  time  of  J.  E.  applying  to  plaintiff,  &c.,  as  after  mentioned, 
a  resisonable  and  proper  time  for  the  said  Baptist  church  paying  to  the 
said  J.  £.  the  whole  of  the  said  700/.  and  interest,  according  to  the 
said  agreement,  had  long  elapsed :  yet  the  said  Baptist  church  had  not 
at  the  time  of  the  said  J.  E.  applying  to  the  plaintiff,  &c.,  as  after  men- 
tioned, nor  have  they  since,  paid  to  the  said  J.  E.  the  said  150/.,  the 
residue  of  the  said  700/. ;  and  the  said  interest  and  the  said  150/.,  and 
a  certain  other  sum,  to  wit,  of  5/.  12s.  6d.  for  interest  upon  the  said 
150/.  after  the  rate  aforesaid,  then  was  wholly  due  and  unpaid  to  the 
said  J.  E. :  and  thereupon,  &c.  Averment,  that  J.  E.,  while  the  said 
sums  of  150/.  and  5/.  12«.  6d,  were  due  to  him  as  aforesaid,  applied  to 
plaintiff  for  payment  to  him  thereof,  and  then  gave  plaintiff  notice  that 
he,  J.  E.,  should  commence  an  action  at  law  against  plaintiff  for  the 
said  sums,  if  the  same  were  not  forthwith  paid  by  him  to  J.  E. ;  and 
thereupon  plaintiff  afterwards,  to  wit,  on,  &c.,  1845,  was  forced  and 
obliged  to  pay  and  necessarily  did  pay  to  J.  E.  the  said  sums  of  1502. 
and  5/.  129.  6(2. ;  of  all  which  premises,  &c. :  averment  of  notice  to 
defendant,  and  request  by  plaintiff  to  him  to  pay  plaintiff  the  150/.  and 
5/.  12s.  6c/.,  according  to  defendant's  promise:  and  that,  although  a 
1^11  r^^o^^b'^  *ti.r.e  for  defendant  to  pay  plaintiff  the  said  sums  had 
-*  at  the  commencement  of  this  suit  long  elapsed,  yet  defendant 
has  not  paid,  &c. 

Pleas.  1.  That  plaintiff  and  Millard  did  not  make  the  agreement, 
&;c.,  in  manner  and  form,  &c. 

2.  Non  assumpsit. 

8.  That  the  said  Baptist  church  had  not  the  power  or  means  of  pay- 
ing, nor  could  or  might  they  have  paid,  the  money  in  the  declaration 
mentioned,  in  manner,  &c. 

4.  That,  at  the  time  of  Edwards  applying  to  plaintiff  for  payment, 
&c.,  a  reasonable  and  proper  time  for  the  said  Baptist  church  paying  to 
Edwards  the  whole  of  the  said  sum  of  700/.  and  interest  according  to 
the  terms  of  the  agreement  in  that  behalf  had  not  elapsed. 

5.  As  to  4/.,  parcel  of  the  5/.  12^.  6(2.,  alleged  to  have  been  paid  by 
plaintiff  for  interest,  tender  of  the  4/.,  which  defendant  now  brought 
into  Court. — ^A^erification. 

The  first  four  pleas  concluded  to  the  country ;  and  issues  were  joined 


♦, 
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thereon.     The  plaintiff  replied  to  the  fifth  plea,  admitting  tender,  and 
taking  the  4/.  out  of  Court. 

On  the  trial,  before  Lord  Denman,  G.  J.,  at  the  sittings  in  London, 
after  Trinity  term,  1847,  a  verdict  was  found  for  the  plaintiff  for  150?., 
subject  to  the  opinion  of  this  Court  upon  a  case,  the  material  parts  of 
which  are  as  follows.  ^ 

The  plaintiff,  at  the  date  of  the  agreement  of  25th  September,  184.0, 
hereinafter  set  forth,  was  one  of  the  deacons  of  the  Baptist  church  at 
Clapham;  and  the  defendant  was,  from  2d  July,  1842,  and  at  the  time 
of  the  commencement  of  this  action,  the  minister  of  the  said  church. 
The  church  consists  of  such  of  the  'congregation  as  are  admit-  r^j^oc 
ted  to  membership :  they  alone  have  the  choice  of  the  minister,  ^ 
and  of  the  deacons :  the  pew  rents  and  collections  are  received  by  the 
deacons,  who  are  members  of  the  church,  and  who  have  the  sole  manage- 
ment of  its  finances.  In  September,  1840,  Mr.  Edwards,  who  was  then 
the  minister  of  the  church,  and  had  advanced  7002.  towards  the  erection 
of  the  chapel,  resigned  his  office :  and  the  following  agreement  with 
Mr.  Edwards  was  entered  into  and  signed  by  the  plaintiff  and  a  Mr. 
Millard,  at  that  time  the  other  deacon  of  the  church. 

Clapham, 
«  Rev.  John  Edwarps.  September  25,  1840. 

Reverend  Sir, — In  consideration  of  your  having  resigned  the  pastoral 
office  over  the  Baptist  church  at  Clapham,  and  the  church,  at  the 
chareh  meeting  held  last  evening,  having  accepted  the  same,  and  agreed 
at  the  earliest  possible  period  to  pay  to  you  the  sum  of  700?.,  and  also 
to  pay  to  you  interest  at  the  rate  of  5  per  cent,  per  annum  every  six 
months  until  the  full  amount  of  700?.,  principal  and  interest,  be  fully 
paid ;  we,  the  deacons  of  the  said  church,  hereby  agree  to  hold  ourselves 
responsible  to  you  for  the  carrying  out  of  the  said  resolution. 

«( We  remain,  &c.  <«  Thomas  Steele,  Paul  Millard." 

This  sum  of  7002.  was  reduced  by  successive  payments,  between 
September,  1840,  and  March,  1845,  to  150?. ;  which  sum  remained  due 
to  Mr.  Edwards  at  the  date  of  the  agreement  next  set  out.  In  March 
1845,  the  defendant  entered  into  and  signed  the  following  agreement 
with  the  plaintiff. 

♦Clapham,  ^ 

«  To  Mr.  Thomas  Steele.  March  10th,  1845.      ^ 

Sir, — In  consideration  of  your  having  resigned  the  office  of  deacon 
and  your  connexion  with  the  Baptist  church  and  congregation  at  Clap- 
ham, I  hereby  agree  to  hold  myself  responsible  to  you  for  the  payment 
of  the  sum  of  150?.,  due  to  the  Rev.  John  Edwards  by  the  Baptist 
church,  Clapham,  and  also  the  interest  for  the  same,  at  the  rate  of  5 
per  cent,  per  annum  payable  every  six  months,  being  the  residue  of  the 
aum  of  700?.,  principal  and  interest,  remaining  unpaid,  for  which  you 
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and  Mr.  Paul  Millard,  deacons  of  the  said  church  became  responsible 
to  the  Rev.  John  Edwards  by  an  instrument  bearing  date  September 
25th,  1840.  I  remain,''  &c., 

«  Benaiah  Hoe." 

In  December,  1845,  the  said  sum  of  1502.,  together  with  interest 
amounting  to  5/.  12«.  6(2.,  not  having  been  paid  to  Mr.  Edwards,  he 
made  application  through  his  solicitor  to  the  plaintiiT,  who  paid  him  155Z. 
12«.  6c2.,  being  the  amount  of  the  principal  and  interest  remaining  un- 
paid. The  defendant  was  thereupon  called  upon,  in  pursuance  of  this 
agreement  of  10th  March,  1845,  to  repay  that  amount  to  the  plaintiff. 
He  refused  to  do  so. 

In  Maj,  1842,  the  amount  of  the  debt  due  from  the  church  to  Mr. 
Edwards  had  been  reduced  to  500Z. ;  and  on  the  31st  of  that  month 
the  following  resolution  was  entered  in  the  church  books  and  signed  by 
the  plaintiff  (among  others).  <<  Resolved  that  the  Rev.  Benaiah  Hoe 
be  respectfully  invited  to  supply  the  pulpit  for  one  month  from  the  12th 
*4i^71  P^  J*in®)  wi^h  a  *view  to  the  pastoral  office,  with  a  clear  under- 
^  standing  that  he  agrees  to  the  following  conditions. 

1.  That  the  future  pastor  of  this  church  be  required  to  give  satisfac- 
tory pledge,  previous  to  his  election  to  office,  that  the  debt  due  to  Mr. 
Edwards  by  the  church,  amounting  to  500Z.,  with  interest,  be  paid  from 
the  chapel  funds,  not  less  than  lOOZ.  per  annum,  at  501.  each  half  year, 
besides  interest. 

On  30th  June  following  the  defendant  was  elected  pastor :  and  on 
that  occasion  the  following  resolution  was  entered  in  the  church  books, 
and  signed  by  the  plaintiff  (among  others),  and  was  also  signed  by  the 
defendant  on  2d  July  following. 

Glapham,  June  30th,  1842. 
"  Resolved, 

"That  the  Rev.  £enaiah  Hoe  be  respectfully  invited  to  become 
pastor  of  this  church  on  condition  as  follows.  Ist.  I'hat  the  said  Rev. 
B.  Hoe  agrees  to  become  legally  responsible  to  Thomas  Steele,  the  pre-* 
sent  deacon,  or  any  other  deacon  or  deacons  that  may  be  chosen  by  the 
church  in  future,  for  the  payment  of  the  sum  of  5002.,  a  debt  due  to 
Mr.  John  Edwards  by  the  church ;  and  hereby  consents  and  agrees 
that  the  trustees  of  the  late  Abraham  Atkins,  Esquire,  viz.  Messrs. 
Robarts  and  others,  pay  to  Thomas  Steele,  or  other  deacons  of  the 
church  that  may  be  chosen,  the  sum  of  lOOZ.  per  annum,  at  502.  each 
half  year,  for  the  purpose  of  liquidating  the  above  debt  due  to  Mr. 
Edwards ;  and  that  he  further  agrees  that  the  interest  of  the  above 
debt  be  paid  half-yearly  from  the  church's  funds  until  the  whole  debt 
♦d^ftl  ^"®  ^^  ^^*  Edwards  be  fully  paid  principal  and  *interest. 
^  Ceasing  to  be  pastor  of  the  church,  this  agreement  to  be  null 
and  void. 
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2d.  «  That,  whenever  a  majority  of  the  members  of  this  church  shall 
declare  that  the  pastor  for  the  time  being  is  not  acceptable  to  it,  such 
declaration  shall,  at  the  expiration  of  three  months  from  the  day  on 
which  it  was  made,  determine  and  put  an  end  to  all  relations  between 
this  church  and  its  pastor,  releasing  the  pastor  from  all  services  other- 
wise due  to  the  church,  and  depriving  him  of  all  salary  and  emolument 
which  he  might  be  otherwise  entitled  to  claim.  That  no  election  of  a 
pastor  to  this  church  shall  be  complete  until  he  shall  have  signed  the 
foregoing  regulation  in  token  of  his  willingness  to  its  provisions. 

3d.  «<  That  the  church  at  Rochdale  gave  him  an  honourable  dismis- 
sion. 

*'Sienedonbehalf  of  the  Church.  "I  cs-       j  v       rm.  qj.    i     Tk 

T>        ®  /^i       1  .•       .1-    I  Signed  by  "Thomas  Steele,  Dea- 

Pone  at  our  Church  meetmc^  this  >     °  ♦,      /  ^i  ^i 

-        o/>  1    T         ^D4«  »f  I  con,    and  three  other  persons. 

day,  30th  June,  1842."  J        '  *^ 

"  I  hereby  accept  the  church's  invitation  on  the  terms  above  named. 
2d  of  July,  1842.  Bbnaiah  Hob." 

The  trustees  for  the  time  being  of  the  fund  called  "  Atkins's  Trust," 
which  is  to  be  distributed  at  the  discretion  of  the  trustees  for  the  sup- 
port of  the  poor  of  the  congregation  and  to  the  maintenance  of  the 
minister,  in  such  proportions  as  the  trustees  may  think  proper,  in  the 
several  following  years  paid  to  the  several  persons  the  sums  of  money 
set  opposite  their  respective  names  from  the  funds  of  the  said  trust. 
(The  case  then  stated  various  payments  made  to  the  minister  and 
deacons,  from  1840  to  1847  (inclusive),  of  different  *amounts  r-i^AOQ 
from  751.  to  SOOL)  The  whole  of  the  foregoing  suras  were  paid  ^ 
by  the  trustees  expressly  for  the  minister's  income  ;  and  the  trustee 
who  was  called  by  the  plaintiff  at  the  trial  stated  that  he  was  not  aware 
of  any  other  endowment;  that  he  had  never,  since  the  defendant's 
appointment,  paid  anything  which  might  be  appropriated  to  the  pay- 
ment of  Mr.  Edwards's  debt ;  and  that  no  part  of  the  foregoing  sums 
had  been  in  fact  appropriated  by  them  to  the  church.  No  agreement 
was  ever  made  with  the  trustees  by  the  defendant  as  to  the  annual  sum 
which  he  should  receive  out  of  this  trust  fund.  The  trustees  of  another 
fond  bad  also,  from  the  year  1840  to  1845  (both  inclusive),  paid  an 
annaal  sum  of  111.  10«.  from  the  said  trust  fund  to  the  minister  of  the 
church  for  the  time  being,  for  his  salary  as  minister.  The  trustees  of 
another  fund  had  also,  during  another  period,  paid  an  annual  sum  of 
811.  10s.  from  the  said  last  mentioned  fund,  being  a  specific  gift  to  the 
minister  of  the  church  for  the  time  being. 

It  was  agreed  that  the  Court  might  draw  any  conclusion  of  fact 
which  the  jury  might  have  drawn.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was  entitled  to  recover  the  whole  or 
any  part  of  the  said  sum  of  1501.  If  the  Court  should  be  of  opinion 
that  he  was  entitled  to  recover,  a  verdict  was  to  be  entered  for  him  for 
such  amount  as  the  Court  should  direct :  if  the  Court  should  think  that 
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the  plaintiflf  was  not  entitled  to  recover  any  part  of  the  1502.,  a  nonsuit 
was  to  be  entered. 

The  case  was  now  argued.(a) 
*4dm  *^^^y  for  the  plaintiflf. — The  defendant  will  suggest ;  First, 
^  that  the  contract  of  September  25th,  1840,  did  not  bind  Millard 
and  the  plaintiflf,  and  therefore  the  plaintiflf  paid  in  his  own  wrong. 
Secondly,  that  the  contract  of  March  10,  1845,  not  showing  a  considera- 
tion, was  invalid  by  the  Statute  of  Frauds.     But : 

First,  the  letter  signed  by  Steele  and  Millard  in  1840  may  be  read 
as  reciting  a  contract  by  Mr.  Edwards  to  resign ;  and,  if  so,  a  good 
executory  consideration  appears.  Secondly,  the  defendant's  letter  of 
March,  1845,  shows  a  good  consideration,  namely,  the  plaintiflf  s  ^<  having 
resigned"  his  oflSce  of  deacon.  In  Thornton  v,  Jenyns,  1  Man.  .&  6. 166 
(E.  C.  L.  R.  vol.  39),  the  Court  of  Common  Pleas  deemed  it  (on  demurrer 
to  a  plea)  a  valid  consideration  for  the  defendant's  promise  that  the  plain- 
tiflf <«  had  then  promised ;"  holding  that  the  promises  might  be  construed 
as  mutual  and  concurrent ;  and  in  Payne  v.  Wilson,  7  B.  C.  423  (E.  C. 
L.  R.  vol.  14),  where  the  declaration  alleged  a  promise  in  consideration 
that  plaintiflf  <<  would  consent"  to  suspend  proceedings,  and  the  contract 
proved  was:  Mr.  R.  P.  (^having"  (^consented  to  suspend  proceedings," 
I  promise ;  this  Court  held  that  an  executory  consideration  was  suffi- 
ciently proved.  A  like  construction  was  adopted*  in  Dally  v.  Poolly,  6 
Q.  B.  494  (E.  C.  L.  R.  vol.  51),  and  in  King  v.  Cole,  2  Exch.  628.t 
[Pattsson,  J. — In  all  those  cases  there  is  a  manifest  connexion  between 
the  thing  to  be  done  and  the  consideration ;  and  the  Court  might  infer 
a  request  from  the  party  undertaking :  here  it  is  not  easy,  at  least  in 
the  second  contract,  to  trace  such  a  connexion  between  the  promise  to 
pay  and  the  resignation.]  The  resignation  of  Mr.  Edwards  was  upon 
utAA-i  1  ft  mutual  ^agreement  between  him  and  the  then  deacons  to  accept 
-*  and  to  pay  5  per  cent,  interest  half-yearly :  so  far,  at  least,  the 
consideration  between  those  parties  had  a  prospective  character,  which 
continued  till  the  TOOL  was  paid.  Words  suggestive  of  a  request  are 
necessary  only  where  the  consideration  is  manifestly  a  past  one.  The 
consideration  here  was  not  wholly  past  at  the  time  of  the  promise,  as 
in  Roscorla  v.  Thomas,  3  Q.  B.  284  (E.  C.  L.  R.  vol.  30).(i)  (Patteson, 
J. — Does  any  benefit  to  the  defendant,  or  detriment  to  the  plaintiff, 
appear  on  the  second  contract  ?]  Resigning  the  oflice  of  deacon  is  a 
detriment.  [Patteson,  J. — That  does  not  appear.  Erle,  J. — You 
may  perhaps  put  it,  that,  if  the  plaintiflf  had  guaranteed  a  payment, 
and  held  an  oflSce  which  gave  him  command  of  funds,  it  was  not  likely 
that  he  would  resign  unless  he  were  to  be  indemnified.]  And  when 
parties  agree,  one  to  resign,  and  the  other  to  keep  up  payments  of 
money,  the  Court  cannot  but  see  that  the  resignation  is  of  some  con- 

(a)  Before  Pattssow,  Wiobtkam,  and  Ebls,  Js.    Pattbsov,  J.,  left  the  Coart  near  the  «*lo«e 
of  the  argument  for  the  plaintiff. 

{b)  See  Weit  v.  Jackson,  16  Q.  B.  280  (E,  C.  L.  R.  rol.  71). 
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tinuing  value.  [Wiohtman,  J. — This  mode  of  argument  would  remove 
the  objection  to  almost  any  contract  as  made  on  a  past  consideration.] 
On  the  point  of  construction,  Butcher  v.  Steuart,  11  M.  &  W.  867,t  wnd 
Goldshede  v.  Swan,  1  Exch.  154,t  are  additional  authorities  for  holding 
that  the  consideration  here  might  be  concurrent  with  the  promise.  If 
the  second  contract  be  an  agreement  to  indemnify,  it  is  not  within  sect. 
4  of  the  Statute  of  Frauds,  29  G.  2,  c.  3,  according  to  Thomas  v.  Cook, 
8  B.  &  C.  7-28  (E.  C.  L.  R.  vol.  15).  ^ 

WaUoHy  contrH. — The  defendant  must  succeed  on  the  first  plea ;  for 
the  contract  of  September  25th  is  ^distinctly  on  a  past  consid-  r^AAo 
oration,  and  no  request  appears  :  and,  unless  there  was  an  agree-  ^ 
ment  between  Millard  and  Edwards  and  the  plaintiff  upon  valid  consider- 
ation, the  plaintiff  cannot  recover  on  the  contract  between  him  and  the 
defendant.  [Wightman,  J. — Giving  up  something  which  is  of  no  real 
value  may  be  a  consideration ;  Haigh  v.  Brooks,  10  A.  &  E.  800  (E.  C.  L. 
R.  vol.  37).(a)]  The  whole  ground  of  this  action  is  that  the  plaintiff  paid 
money  for  which  the  defendant  was  responsible ;  if  the  original  contract 
did  not  bind,  there  was  no  responsibility.  As  to  the  second  agreement : 
the  defendant's  letter  of  March  10th,  if  amounting  to  a  contract,  was 
a  contract  to  indemnify,  and  was  required  by  the  Statute  of  Frauds  to 
be  in  writing ;  Green  v.  Cresswell,  10  A.  &  E.  453  (E.  G.  L.  R.  vol. 
37)  (i);  therefore  th^  writing  which  contained  it  should  have  specified  a 
legal  consideration :  but  the  only  consideration  apparent  is  an  executed 
one,  without  mention  of  a  request.  As  to  Payne  t;.  Wilson,  the  con- 
sideration there  was  the  plaintiff *s  <<  having''  consented ;  but  it  was  to 
something  thereafter  to  be  done ;  there  were  both  a  request  and  a  con- 
tinuing consideration.  In  Dally  v.  Poolly,  the  consideration  was  Mr. 
Belton*8  <«  having  agreed"  to  something  which  was  future.  «« Having 
agreed"  was  the  form  of  words  in  Tanner  v.  Moore,  9  Q.  B.  1  (E.  G. 
L.  R.  vol.  58) ;  but  the  thing  to  be  done  was  future  ('<  to  stay  all  further 
proceedings  at  law") ;  and  this  Gourt  held  that  the  consideration  waa 
executory,  and  did  not  substantially  vary  from  that  stated  in  the  decla- 
ration, which  waa  *"  agreeing  to  stay."  The  agreement  was  r^^o 
deemed  to  be  <<  continuing"  ^^  until  the  action  was  actually  ^ 
stayed."  [Wiohtman,  J. — The  term  to  "  agree"  implies  something  to 
be  done.]  In  Butcher  v.  Steuart,  the  Gourt  collected  from  the  docu- 
ment and  the  evidence  a  promise  to  discharge  the  defendant  from 
execution  in  consideration  of  the  plaintiff's  agreement.  It  appears 
that  Pakkb,  B.,  would  have  entertained  much  doubt,  if  the  case  had 
rested  solely  on  the  memorandum.  In  Thornton  v.  Jenyns  the  question 
arose  (on  demurrers  to  plea  and  replication),  whether  the  declaration 
sufficiently  showed  an  executory  consideration ;  and  the  Gourt  thought 
that  it  did,  the  word  «<  then,"  as  it  was  there  used,  relating  to  the  same 

(a)  Judgment  afflrmed  in  Exch.  C. ;  Brooks  «.  Haigh,  10  A.  A  E.  323  (S.  C.  L.  R.  voL  37). 
{b)  Seo  Eastwood  «.  Kenjron,  11  A.  A  E.  438  (E.  C.  L.  R.  toI.  89). 
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period  of  time  in  the  case  of  both  the  mutual  promises.  The  question 
in  Goldshede  v.  Swan,  1  Exch.  164, t(^)  was  whether  evidence  could  be 
received  to  explain  words  in  the  written  contract  which  seemed  ambig- 
uous ;  and  the  Court  held  the  words  sufficiently  ambiguous  to  let  in 
such  proof;  without  it,  the  document  would  not,  as  it  seems,  have 
established  an  executory  consideration.  [Erle,  J. — If,  on  one  con- 
•  struct  ion,  the  contract  would  be  valid,  on  another,  void,  the  rule  comes 
in  that  instruments  should  be  construed  ut  res  valeat.]  Lord  Lynd- 
HURST,  C.  B.,  said,  in  Cole  v.  Dyer,  1  Cro.  &  J.  461,t  S.  C.  1  Tyr. 
804  (where  an  executory  consideration  was  declared  upon,  but  did  not, 
as  was  contended,  appear  on  the  written  instrument  given  in  evidence) ; 
<(If,  in  such  a  written  agreement  to  be  answerable  for  the  debt  of 
another  person,  two  distinct  considerations  may,  with  equal  probability, 
*iJ.il  ^^  *inferred  as  the  inducement  for  that  engagement,  the  writing 
-^  is  not  taken  out  of  the  operation  of  the  Statute  of  Frauds,  and 
consequently  can  give  no  right  of  action."  [Erle,  J. — It  seems  strong 
to  say  that  the  instrument  shall  be  construed  ut  res  pereat.]  King  r. 
Cole,  2  Exch.  628,t  is  a  case,  like  Goldshede  v.  Swan,  where  the  docu- 
ment was  construed  by  the  aid  of  accompanying  circumstances,  and 
held  to  show  an  executory  consideration.  In  the  present  case  there  is 
no  ambiguity  which  could  render  evidence  admissible;  nor,  if  there 
were,  would  the  facts  warrant  the  plaintiflf's  view.  (The  argument  as 
to  the  existence  of  funds,  and  lapse  of  a  reasonable  time,  is  omitted.) 

Butty  in  reply. — As  to  the  first  point :  the  objection,  if  any,  is  on  the 
tecord,  and  ought  not  to  be  taken  in  the  present  form.  But,  as  is 
stated  in  Chitty  on  Contracts,  451,  c.  3,  s.  2,  4th  ed.  (referring  to  several 
authorities),  "If"  "the  consideration  can  be  collected,  or  fairly  and 
satisfactorily  inferred  from  the  memorandum,  it  is  sufficient  to  satisfy 
the  act'*  (29  C.  2,  c.  3,  s.  4) :  and  that  applies  to  the  letter  of  Septem- 
ber 25th,  1840,  As  to  the  second  point :  the  letter  of  March  10th, 
1845,  is  not  ambiguous :  but,  if  it  were,  extrinsic  evidence  may  be  used 
to  explain  it ;  and  the  resignation  appears  by  the  case  to  have  been  a 
consideration  at  least  concurrent  with  the  promise. 

Our.  adv.  vuU. 

Patteson,  J.,  in  the  same  vacation  (December  18th),  delivered  the 
judgment  of  the  Court. 

*44^1       *^^®  think  that  the  plaintiff  is  entitled  to  the  verdict  on  all 
^  the  issues. 

As  to  the  first :  the  instrument  produced  in  evidence  contains  the 
effect  of  the  agreement  alleged  in  the  declaration  and  denied  by  that 
issue ;  and  the  defect  of  consideration,  if  any,  is  shown  on  the  record. 

As  to  the  second  issue :  we  think  that  the  words,  in  their  ordinary 
acceptation,  are  capable  of  expressing  either  a  past  or  a  concurrent 
consideration:  and,  as  upon  one  construction  the  instrument  is  void, 

(a)  See  Bainbridge  v.  Wade,  16  Q.  B.  89  (£.  C.  L.  R.  toL  71). 
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the  other  is  to  he  adopted  which  makes  it  valid.  The  expression,  that 
a  promise  is  founded  upon  a  consideration,  conveys  the  notion  that  the 
consideration  precedes  the  promise  in  the  mind  of  the  party  making  the 
promise ;  he  promises  because  the  consideration  exists ;  and  this  form 
of  expression  is  shown  by  the  authorities  to  have  been  frequently  used 
when  the  consideration  and  the  promise  are  concurrent.  Each  side  of 
a  contract  is  consideration  or  promise  according  to  the  party  speaking 
of  it :  and,  if  each  party  were  to  put  into  writing  his  own  promise,  each 
side  of  the  contract  would  in  turn  appear  to  have  preceded  the  other, 
though  both  formed  one  agreement :  the  plaintiflf  might  write  <<  you 
having  guaranteed,  I  resign  ;"  and  the  defendant,  «you  having  resigned, 
I  guarantee."  So  are  the  authorities.  In  Butcher  v.  Steuart,  11  M.  k 
W.  857,t  the  defendant  wrote  «  you  having  released,  I  promise :"  the 
evidence  showed  that  the  release  had  not  been  given  when  the  promise 
was  made,  but  was  then  agreed  to.  So  is  King  v.  Cole,  and  Ooldshede 
v.  Swan :  and  the  language  of  Chief  Justice  Tindal  in  Thornton  v. 
Jenyns  expresses  very  *clearly  that  the  form  of  expression  in  r*^/» 
question  is  capable  of  this  construction.  It  seems  to  us  to  follow  ^ 
that  this  construction  should  be  adopted,  the  presumption  being  that 
the  parties  did  not  intend  that  their  act  should  be  void.  No  extrinsic 
evidence  is  required  for  this  construction;  but  such. evidence  would  be 
requisite  for  the  party  alleging  that  the  instrument  ought  to  be  held 
void. 

As  to  the  third  issue,  respecting  the  funds  of  the  church,  we  think 
that  funds  for  the  support  of  the  minister  were  intended  to  be  included, 
and  for  that  reason  the  former  instrument  stated  in  the  case  was 
required  from  the  new  minister  at  the  time  when  the  former  minister 
resigned.  The  remaining  issue  related  to  the  time :  but,  as  we  are  of 
opinion  that  there  were  sufficient  funds,  it  follows  that  a  reasonable 
time  for  making  payment  had  arrived.  Judgment  for  plaintiff. 

Wliere  A.  and  B.  gare  a  writing  to  the  plain-  the  same  manner  aa  though  said  notes  were 
*  tiff  as  foUows :    **  In    consideration  of  yoar  drawn  by  as/'  it  was  held  that  the  considera- 
haring  endorsed  the  nnder-mentioned  notes,  tion  was  past  and  therefore  insaiBcient :  Bulk- 
drawn  by  8.  and  T.  in  your  faroar,  we  hereby  ley  v.  Lander,  2  Conn.  404;  Chaffee  v.  Thomas, 
hold  ourselves  aeconntable  to  yon  for  them  in  7  Cow.  368. 


ANN  BROUGH  v.  EISENBERG.    Dee.  7. 

A  diatringai  nnder  stat  S  A  3  W.  4,  o.  89,  s.  8  (see  stat  15  A  16  Viot  o.  78,  as.  17,  24),  conld  ^ 
not  be  issned  for  the  parpose  of  compelling  appearance  while  the  defendant  was  abroad. 

Sat  a  distringas  for  that  purpose,  obtained  by  the  plaintiff  without  wilful  deception  upon  the 
Conrty  whUe  the  defendant  was  abroad,  was  irregular  only,  and  not  a  nullity ;  and  the  defend- 
ant might,  by  laches,  disable  himself  from  moring  to  set  aside  the  process. 

Plaintiff  obtained  (without  intentional  deception)  a  distringas  to  compel  appearance,  while 
defendant  was  abroad.  Defendant  had  left  England  in  September;  the  writ  issued  in  Decem- 
ber ;  ^peanunoe  waa  tnteredf  and  proceedings  were  carried  on  to  ezecntion,  defendant  being 
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ftill  abroad.  The  seizure  took  place  in  February.  Defendaot,  in  an  affidavit  made  for  the 
purpose  of  setting  aside  the  proceedings,  deposed  that  he  first  heard  of  th^  ezeention  in 
March,  when  on  his  return  to  England,  and  that,  having  been  delayed  by  illness,  he  did  not 
arrive  in  London  till  June  2d.  A  week  afterwnrds  be  moved  (in  term)  to  set  the  distriDgis 
and  execution  aside.  It  appeared,  however,  that  he  had  arrived  at  Ostend  on  the  30th  of 
April:  and  the  interval  between  that  time  and  June  2d  was  not  conclusively  accounted  for. 
Held,  that  the  motion  was  too  late,  and  that  the  proceedings  could  not  be  disturbed. 

Sir  F.   Thestger,  in  last  Trinity  term  (June  9th),  obtained  a  rule 

nisi  to  rescind  an  order  of  Wigdtman,  J.,  of  December  22d,  1848,  and 

*ia7l  ^^  ^^^  aside  *the  distringas  and  all  subsequent  proceedings  in 

^  this   cause.     The   following   facts  were    stated   on    affidavit  in 

support  of  the  rule. 

The  defendant  (who  described  himself  as  a  chiropodist)  at  several 
times  in  1847  and  1848  gave  acceptances  to  the  amount  of  6500/.  for 
the  purpose  of  raising  money,  which  was  eifected  by  an  agent,  Mr. 
Diniond,  the  defendant  placing  in  the  hands  of  the  agent  jewellery  and 
other  property  sufficient  (as  he  deposed)  to  cover  the  snms  advanced. 
In  September  1848  the  defendant  left  England,  as  he  was  in  the  habit 
of  doing  for  the  winter  months,  to  travel  on  the  Continent.  He  had 
previously  (as  his  affidavit  stated)  spoken  on  the  subject  of  the  accept^ 
ances  to  Dimond,  who  informed  him  that  the  holder  consented  not  to 
take  any  proceeding  upon  them  till  defendant's  return.  The  defend- 
ant's wife  and  family  went  abroad  with  him,  but  returned  to  England 
in  November,  and  went  to  Tunbridge  Wells,  where  they  resided  during 
the  remaining  time  of  defendant's  absence.  The  defendant  proceeded 
to  Vienna  and  into  Poland,  whence  he  returned  towards  England;  and, 
in  the  latter  end  of  March  (having  been  delayed  by  illness),  he  arrived 
at  Dresden  on  his  way  to  London.  At  Dresden  he  was  informed,  by  a 
letter  from  his  wife,  that  all  his  property  had  been  sold  under  an  exe- 
cution. The  defendant's  affidavit  stated  that,  on  hearing  this  news, 
he  <<  was  taken  suddenly  ill,  which  thereupon  delayed  his  arrival  in 
London.  That  this  deponent  arrived  in  London  on  Saturday  the  2d 
day  of  June,  1849,  and,  as  soon  as  possible,  instructed  his  attorney" 
to  investigate  the  proceedings  against  him.  While  at  Dresden  he  bad^ 
sent  Dimond  (who  at  that  time  was  with  him  on  the  Continent)  to  LoA- 
*ii«i  ^^^^  ^^  attend  to  *his  affairs :  but  Dimond  had  written  him  word 
-'  that  nothing  could  be  done  till  defendant  himself  arrived.  On 
coming  to  London,  defendant  found  that  execution  had  in  fact  issued 
at  the  suit  of  the  plaintiff  in  this  cause,  and  a  sale  had  taken  place. 
The  defendant's  affidavit  stated,  further,  that  he  is  in  solvent  circum- 
stances ;  that  the  income  arising  from  his  professional  avocations  is 
5000/. ;  that  he  did  not  leave  England,  or  continue  absent,  to  avoid  bis 
creditors  or  any  process  or  proceedings  against  him ;  that  he  never 
was  served  with  any  letter,  writ,  or  other  paper  in  the  cause,  nor  did 
any  ever  come  to  his  hands  or  knowledge,  nor  was  he  informed  of  any 
proceedings  against  him  till  he  received  the  letter  from  his  wife  at 
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Dresden :  and  that  he  was  «<  continually  absent  from  England*'  from 
the  time  «>f  his  leaving  it  as  before  mentioned  «<  until  his  said  return 
on  the  2d  day  of  June,  1849.'*  To  confirm  his  statement  as  to  the 
various  stages  of  his  journey,  he  annexed  to  his  affidavit  his  passport 
from  the  Foreign  Office  in  England :  and  he  deposed  «<  that  all  endorse- 
ments and  writings  on  the  said  passport  were  respectively  made  by  the 
authorities  by  whom  they  purport  to  have  been  made,  and  at  the  times 
when  they  purport  to  have  been  made."  There  were  many  visas  an- 
nexed to  the  passport ;  the  last  purporting  to  be  at  Ostend ;  date  30th 
April,  1849. 

It  appeared  that  the  writ  of  summons  in  this  cause  was  issued  on 
December,  12th,  1848,  the  plaintiiF  suing  as  endorsee  of  twelve  bills  of 
exchange  and  a  note,  respectively  accepted  and  made  by  defendant,  to 
the  amount,  altogether,  of  6525/.  '  The  distringas  issued  on  December, 
23d,  under  the  order  of  Wightman,  J.,  of  *December  22d;  r^^^q 
appearance  was  entered,  and  declaration  filed,  January  20th,  ^ 
1849 ;  interlocutory  judgment  signed  for  want  of  a  plea,  January  25th ; 
and  final  judgment  signed  February  2d.  The  affidavit  on  which  the 
order  for  the  distringas  was  obtained  had  been  sworn  by  a  clerk  to  the 
plaintiflf's  attorney,  and  stated  that  the  deponent  had  called  at  defend- 
ant's house  on  the  12th  and  two  following  days  of  December  to  serve 
the  writ  of  summons,  and  had  seen  only  a  man  servant,  who  said  that 
the  defendant  was  not  at  home,  that  he  (the  servant)  did  not  know 
when  his  master  would  be  at  home  or  where  he  was  to  be  met  with, 
and  that  he  (the  servant)  had  no  directions.  The  clerk  further  deposed, 
in  that  affidavit,  ^<that,  from  inquiries  that  this  deponent  has  made, 
and  from  the  information  that  he  this  deponent  has  received,  and  from 
what  he  has  beard  and  believes,  this  deponent  saith  that  he  has  no 
doubt  that  the  said  defendant  is  evading  service  of  process  by  absent- 
ing himself  from  home  for  that  purpose,  or  by  being  denied  to  persons 
calling  at  his  house  to  effect  such  service."  The  affidavit  stated  the 
other  particulars  requisite  for  obtaining  a  distringas.  It  did  not  in  any 
way  suggest  that  the  defendant  was  absent  from  England. 

There  were  further  affidavits  corroborating  the  material  statements 
in  that  of  the  defendant,  and  tending  to  show  that  the  proceedings  to 
execution  had  been  unnecessary,  and  adopted  without  any  notice  to  the 
defendant's  family  or  agent,  and  that  the  property  had  been  sold  at  a 
rate  far  below  its  value.  Dimond  stated  that,  on  arriving  in  London, 
and  making  inquiries  as  the  defendant  had  directed,  he  was  informed 
by  solicitors  that  nothing  could  be  done  till  defendant's  return  ;  r^c  ica 
*and  he  (in  the  latter  end  of  April  as  he  believed)  wrote  to  *- 
defendant  to  come  home  immediately.  The  defendant's  servant  deposed 
that,  at  the  times  mentioned  in  the  affidavit  for  a  distringas,  he  had 
told  the  person  who  called  that  defendant  was  on  the  Continent, 
having  left  London  for  Germany,  and  that  deponent  did  not  know  when 


450  BllOUGH  V.  EISENBERG.    M.  V.  1849. 

he  would  return,  nor  where  papers  could  be  sent  to  him.  The  deponent 
also  swore  that  he  had  given  similar  answers  when  other  papers  were 
subsequently  delivered  by  the  same  person ;  that  such  papers  were  not 
in  fact  forwarded,  Mr.  Dimond  as  well  as  the  defendant  being  abroad, 
and  defendant's  address  not  known;  and  that  deponent  showed  the 
papers  to  plaintiff^s  attorney  when  the  levy  was  made,  and  told  him 
that  they  had  never  been  transmitted,  deponent  not  knowing  the  defend- 
ant's address.  The  deponent  also  stated  that  he  never  mentioned  the 
receipt  of  the  papers  to  defendant's  wife,  whose  address  he  did  not 
know  till  about  the  time  of  the  execution.  The  plaintiff's  attorney, 
John  Brough,  was  the  endorser  of  the  bills  and  note  to  the  plaintiff  (his 
sister) ;  and  he  knew,  in  September,  1848,  of  the  defendant's  intended 
journey  on  the  Continent. 

Affidavits  were  sworn  in  answer,  impeaching  the  characters  and  tes- 
timony of  the  defendant  and  Dimond,  and  contradicting  the  affidavits 
in  support  of  the  rule  on  various  points,  particularly,  as  to  the  solvency 
of  the  detendant,  the  transactions  between  him,  Dimond  and  John 
Brough,  and  the  words  and  conduct  of  the  man  servant  at  the  time  of 
the  execution  ;  the  clerk  who  served  the  writ  of  summons  denying  that 
the  servant  had  said  anything  of  his  master  being  on  the  Continent. 
The  affidavits  also  stated  that  the  defendant,  when  about  to  leave 
^ir-i-j  England,  had  led  John  ^Brough  to  believe  that  he  would  not  be 
•*  absent  more  than  a  month :  that  Mr.  Brough  had  been  informed, 
early  in  December,  1848,  by  a  Mr.  Hooper,  and  believed,  that  the 
defendant  had  actually  returned,  and  similar  statements  were  made  at 
Brough's  office  by  another  party  in  the  same  month,  with  the  addition 
that  he  was  keeping  out  of  the  way  of  that  party,  who  was  his  creditor. 
That,  in  the  same  month,  the  clerk  who  served  the  writ  of  summons 
had  made  inquiries  in  the  neighbourhood  of  Isleworth,  where  defend- 
ant had  a  house,  and  had  received  information,  which  he  reported  to 
Mr.  Brough,  that  defendant  was  concealing  himself  from  his  creditors. 
Hooper  himself  stated  his  belief  that  the  defendant  had  gone  to  England 
when  his  family  returned  from  the  continent  in  1848 ;  and  he  deposed 
that,  in  January,  1849,  he  wrote  from  France  to  John  Brough,  that  the 
defendant  was  then  in  England.  The  clerk  who  served  the  summons 
deposed  that,  on  12th  December,  1848,  the  house  where  he  served  it 
had  the  appearance  of  being  occupied  in  the  usual  way.  And  the 
keeper  of  a  lodging-house  at  Tunbridge  Wells,  in  which  the  defendant's 
wife  and  family  resided  for  some  weeks  in  the  spring  of  1849,  deposed 
that,  on  May  3d,  they  left  her  house  and  told  her  they  were  going  to 
Isleworth. 

In  the  last  term,(a) 

Sir  «7.  JerviSy  Attorney-general,  Martin^  and  Lush  showed  cause. — 
The  distringas  will,  no  doubt,  be  set  aside,  if  it  was  obtained  by  a  wilful 

(o)  November  S2d  and  28d.    Before  PATTBSOir,  Colbridok,  and  WiOBTicAir,  Je. 
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deeaption  upon  the  Court ;  but  there  is  no  ground  for  such  a  proceeding 
if  the  Court  has  not  been  intentionally  ^misled.  It  has  been  r-^^r^y 
supposed  that  there  is  a  distinction  in  practice  between  a  dis-  ^ 
tringas  for  the  purpose  of  outlawry  and  a  distringas  to  compel  appear* 
ance ;  that  the  first  may  be  obtained  when  the  party  is  abroad,  the 
other  not.  But  there  is  no  ground  in  law  for  the  distinction.  [Cole- 
BiDea,  J» — The  practice  seems  extraordinary;  but  it  certainly  has 
prevailed.]  If  it  is  merely  a  practice,  and  unsupported  by  stat.  2  &  8 
W.  4,  c.  89,  s.  8,(a)  it  may  fitly  be  changed.  And  it  appears  by  the 
text  books  that  the  Courts  have  not,  before  or  since  the  statute,  made 
it  an  invariable  rule  to  set  aside  a  distringas  to  compel  appearance, 
merely  becauae  the  defendant  was  abroad  when  it  was  served ;  1  Tidd, 
112,  9th  ed.,  1  Chitt.  Archb.  182,  8th  ed.  As  was  said  by  Tindal,  G. 
J.,  in  Toms  v.  Nash,  2  Scott *s  New  Rep.  598,  601,  a  motion  of  this 
kind  (<  is  not  to  be  looked  at  as  if  it  were  an  original  application  to  the 
Court  for  leave  to  issue  a  distringas :  it  is  for  the  defendant,  who  seeks 
to  set  it  aside,  to  satisfy  the  Court  that  the  writ  ought  never  to  have 
issued."  In  Norman  t;.  Winter,  4  New  Ca.  637,  the  Court  did  not  set 
aside,  but  refused  a  distringas,  because  it  was  not  shown  that  the 
defendant  was  not  abroad.  In  Partridge  v,  Wallbank,  2  M.  &  W.  898,t 
the  judgment,  after  distringas,  was  set  aside  because  the  defendant  was 
abroad  when  the  distringas  issued :  the  order  for  a  distringas  was  in 
general  terms ;  and  the  objection  was  that,  under  such  an  order,  the 
plaintiff  could  not  take  his  choice  of  proceeding  to  outlawry  or  com- 
pelling appearance.(i)  In  Esdaile  t;.  ^Marshall,  4  New  Ca.  172,  r-n^Af^ 
which  may  also  be  cited  for  the  defendant,  the  objection  which  ^ 
prevailed  was  to  the  generality  of  the  affidavit.  Supposing  the  writ  to 
have  been  improperly  issued  (without  fraud  upon  the  Court),  it  is  only 
an  irregularity,  and  has  been  waived  by  laches.  The  present  motion 
was  made  on  June  9th :  it  appears  by  the  defendant's  passport  that  he 
was  at  Ostend  on  April  30th  ;  he  was  then  on  his  return  to  England ; 
his  affidavit  states  that  he  << arrived  in  London"  on  the  2d  of  June; 
but  it  is  clear  that  he  might  have  been  there  in  time  to  take  earlier  pro- 
ceedings. Even  if  he  came  to  England  in  vacation,  he  was  bound  to 
make  application  to  a  Judge  at  Chambers ;  Cox  t;.  TuUock,  2  Dowl.  P. 
0.47. 

Counsel  then  dbcussed  the  facts  of  the  case  to  show,  first,  the  pro- 
bability  that  the  defendant  was  not  absent  from  England  during  the 
whole  time  from  September  to  June,  and,  secondly,  that  if  he  was  so, 
no  intentional  misrepresentation  had  been  made  to  obtain  the  dis- 
tringas. 

Sir  jP.  ThuigeTj  Whateley^  Cockbum^  and  Bramwelly  contr&. — ^This 
is  a  case  of  wilful  deception  on  the  Court ;  but,  even  if  it  were  not  so, 

(a)  See  now  stat  16  A  16  Viot  c.  76,  as.  17,  24. 

{B)  See  Fraaer  v,  Gsm,  9  Bing.  464  (B.  G.  L.  B.  toI.  23). 
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che  distringas  was  a  nullity.  The  Courts  have  constantly  maintained 
the  distinction  between  a  distringas  to  compel  appearance  and  distringas 
for  the  purpose  of  outlawry,  and  held  the  writ  invalid  when  obtained 
for  the  former  purpose  while  the  defendant  was  abroad  ;  Frazer  v.  Case, 
9  Bing.  464,  Vere  v.  Gowar,  3  New  Ca.  603,  Partridge  v.  Wallbauk, 
M^ai  '*'^^^^'^®  ^*  Marshall,  White  v.  Johnson,  1  Gale,  Exch.  Rep.  108. 

-'  In  one  case,  Moon  v.  Thynne,  8  Dowl.  P.  C.  163,  a  distringas 
to  compel  appearance  was  granted,  it  being  sworn  that  the  defendant 
was  gone  abroad  to  avoid  his  creditors;  but  there  is  no  subsequent  de- 
cision to  the  same  effect.  [Coleridge,  J.,  mentioned  Evans  r.  Fry,  3 
Dowl.  P.  C.  681.]  There  it  was  merely  decided  that  the  writ  could 
not  be  granted  against  a  party  abroad  on  an  affidavit  not  stating  an 
intention  to  avoid  creditors.  The  same  rule  was  followed  in  Simpson 
V.  Lord  Graves,  2  Dowl.  P.  C.  10,  and  Grover  v.  Hindmarsh,  7  Dowl. 
P.  C.  607.  [Coleridge,  J. — It  may  not  be  sufficient  for  your  purpose 
that  a  distringas  while  the  party  was  abroad  has  been  held  irregular : 
you  must  show  that  it  is  null.  The  cases  seem  consistent  with  either 
supposition.]  The  party's  residence  in  England  is  so  material  to  the 
jurisdiction  that  affidavits  for  a  distringas  to  compel  appearance  have 
been  held  insufficient  which  omitted  to  state  a  belief  that  the  party  was 
not  abroad;  Esdaile  v.  Marsball,  Norman  v.  Winter.  The  authorities 
showing  what  is  an  irregularity  and  what  is  a  nullity  are  collected  in 
2  Chitt.  Archb.  1268 — 1270,  8th  ed. ;  and  it  is  said :  "  Where  the  pro- 
ceeding adopted  is  that  prescribed  by  the  practice  of  the  Court,  and  the 
error  is  merely  in  the  manner  of  taking  it,  such  an  error  is  an  irregu- 
larity, and  may  be  waived  by  the  laches  or  subsequent  acts  of  the  oppo- 
site party;  but  where"  ^'the  proceeding  itself  is  altogether  unwarranted, 
and  different  from  that  which,  if  any,  ought  to  have  been  taken,  then 
.-.,  the  proceeding  is  a  nullity,  and  cannot  *be  waived."     "If  a 

^  judge  make  an  order  for  an  arrest,  under  the  1  &  2  Vict.  c.  110, 
which  he  is  not  authorized  in  making,  it  seems  a  writ  issued  under  it  is 
a  nullity,  and  the  sheriff  is  not  bound  to  make  any  return  to  it." 
[WiGHTMAN,  J. — In  the  last  instance  there  would  be  a  want  of  juris- 
diction apparent.  That  is  not  so  on  the  face  of  the  present  proceed- 
ings.] The  Court  here  had  authority  to  issue  the  writ ;  but  the  process 
was  put  in  motion  by  a  party  who  had  no  right  to  call  for  it  under  the 
circumstances;  there  is  no  informality  of  process,  but  a  substantial 
defect.  [WiGHTMAN,  J. — The  jurisdiction  is,  to  order  a  distringas; 
whether  the  case  is  within  the  jurisdiction  for  the  purpose  of  compelling 
appearance,  or  only  for  the  purpose  of  outlawry,  the  writ  is  the  same ; 
there  is  merely  a  difference  in  the  notice.(a)  Coleridge,  J. — A  writ 
of  summons  served  in  a  wrong  county  is  not  a  nullity ;  the  defendant 
must  move  promptly  to  set  it  aside.]  The  process  may  be  null,  in 
practice,  though  not  so  far  a  nullity  as  to  be  no  protection  to  the  officer 

(a)  SUt.  2  A  3  W.  4,  e.  39,  Sehed.  No.  8. 
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or  party  using  it.  To  authorise  entering  an  appearance  for  the  defend- 
ant, it  must  be  shown  that  the  process  has  been  brought  directly  to  his 
notice.  ^^  The  distringas  is  intended  for  cases  where  it  cannot  be  so 
shown,  biit  where  it  may  be  reasonably  inferred  that  the  defendant 
kii  >W8  that  an  action  has  been  brought  against  him,  so  that  he  might 
appear  thereto  if  he  would.  It  is  in  its  nature  penal,  and  is  founded 
on  a  constructive  contempt  of  the  Court.  Both  the  statute  and  the 
notice  appended  to  the  writ  assume  that  the  defendant  is  aware  of  the 
action  :*'  Lush's  Pract.  669.  *Where  the  facts  are  such  that  this  r^inct 
cannot  be  shown,  there  is  such  an  irregularity  as  makes  the  issu-  ^ 
ing  of  the  process  a  thing  unwarranted ;  and  the  process  issued  is,  for 
the  practical  purpose,  a  nullity.  If  this  be  so,  or  if  the  distringas  was 
obtained  by  deception,  and  not  with  a  reasonable  and  bon&  fide  belief 
that  the  defendant  was  in  England,  the  question  of  laches  is  imma- 
terial. 

The  defendant's  counsel  discussed  also  the  facts  appearing  on  affi- 
davit. [PATTfisoN,  J. — The  question  whether  this  is  irregularity  or  not 
is  of  considerable  importance :  we  will  take  time  to  look  into  it.] 

Our.  adv.  vult 

Pattrson,  J.,  now  delivered  judgment. 

In  this  case  we  are  satisfied  that,  on  the  12th,  13th,  and  14th  of 
December,  1848,  when  calls  were  made  for  the  purpose  of  serving  the 
writ  of  summons,  the  defendant  was  abroad.  The  writ  of  distringas 
ought,  therefore,  to  have  been  in  order  to  proceed  to  outlawry,  and  not 
in  order  to  compel  appearance ;  and,  being  for  the  latter  purpose,  and 
so  acted  on,  was  irregular  according  to  the  case  of  Partridge  v.  Wall- 
bank,  2  M.  &  VV.  893,t  and  other  cases. 

The  affidavit,  however,  on  which  the  distringas  was  obtained,  stated 
the  belief  of  the  deponent  that  the  defendant  was  keeping  out  of  the 
way  to  avoid  process ;  and  it  is  contended  that  this  was  a  deception  and 
fraud  practised  upon  the  learned  Judge  who  ordered  the  writ.  We 
are  of  opinion  that  there  was  no  deception  practised.  The  defendant  f 
had  gone  abroad  in  September ;  *but  there  was  good  reason  to  r-i^Af-j 
believe  that  he  would  return  after  no  long  period,  and  that  he  ^ 
had  returned  in  December.  His  wife  and  servants  had  returned,  and 
were  at  Tunbridge  Wells;  and  the  plaintiff's  attorney  (who  is  in  truth 
the  real  plaintiff",  suing  in  the  name  of  his  sister  as  endorsee  of  bills  of 
exchange)  was  informed  by  a  person  in  France,  whom  he  had  good 
reason  to  credit,  that  the  defendant  himself  had  returned. 

The  distringas  being  returned  Nulla  bona  and  Non  est  inventus,  an 
appearance  was  entered  by  order  of  a  Judge,  and  regular  proceedings 
taken  to  judgment  and  execution,  under  which  the  defendant's  goods 
were  seized  in  the  month  of  February,  1849,  the  defendant  being  still 
abroad.  He  swears  that  he  did  not  hear  of  this  until  he  was  informed 
of  it  by  a  letter  from  his  wife,  which  reached  him  at  Dresden  in  the 
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month  of  March ;  that  he  was  too  ill  to  come  home  directly ;  and  that 
he  did  not  reach  «<  London"  till  Jun)d  2d ;  that  he  then  made  inquiries 
and  instructed  an  attorney ;  and  this  rule  to  set  aside  the  proceedings 
was  obtained  on  the  9th  of  Jane.  But  it  appears  by  his  passport, 
which  he  has  put  in  as  part  of  his  case,  that  he  arrived  at  Ostend  on 
the  SOth  of  April ;  and  he  does  not  at  all  account  for  the  time  betweea 
that  day  and  the  2d  June.  His  wife  also  swears  that  she  remained  at 
Tunbridge  Wells  till  his  return  to  England ;  and  it  is  shown  by  the 
aflSdavits  of  persons  there  that  she  quitted  Tunbridge  Wells  about  the 
2d  of  May,  saying  she  was  going  to  Isleworth,  where  the  defend- 
ant  had  a  house.  There  seems,  therefore,  to  be  much  reason  to  beliere 
that,  although  the  defendant  might  not  reach  <«  London*'  till  the  2d  of 
June,  yet  that  he  might  be  in  England  a  month  sooner :  at  all  events 
mAi^crt  he  was  at  Ostend  in  his  way  to  England  on  the  SOth  of  *ApriI, 
^  and  knew  then  and  had  known  some  time  before,  of  the  execu- 
tion and  sale  under  it ;  so  that  there  was  abundance  of  time  f»r  him  to 
have  instructed  an  attorney  to  take  proceedings  for  the  purpose  of 
setting  aside  this  execution,  at  least  a  month  before  such  proceedings 
were  taken. 

Under  all  these  circumstances,  we  think  that  the  obtaining  the 
distringas  was  matter  of  irregularity  only,  and  that  the  defendant  was 
too  late  in  the  steps  he  took. 

Much  matter  appears  on  the  affidavits  as  to  the  nature  of  the  transac- 
tions between  the  parties,  and  the  conduct  both  of  the  real  plaintiff  and 
of  the  defendant,  and  other  parties  connected  with  them,  upon  which 
we  do  not  think  it  necessary  to  make  any  observations,  as  they  do  not 
form  the  grounds  of  the  decision  at  which  we  have  arrived,  that  this 
case  is  one  of  irregularity  only,  and  that  the  application  is  too  late. 

The  rule  must  be  discharged  with  costs. 

Rule  discharged,  with  costs. 


The  QUEEN  v.  The  Inhabitants  of  CHEDQRAVE.    Dee.  7. 
Reported,  12  Q.  B.  206  (B.  C.  L.  R.  vol.  64). 
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♦The  QUEEN  v.  The  TITHE  COMMISSIONERS  for  ENG-  r».,Q 

LAND  and  WALES.    J)ee.  18.  ^  ^ 

(In  the  Matter  of  GREAT  HALE  TITHES.) 

Steft.  ^  A  0  Viet.  e.  ii,  •.  7,  enacta  thaft»  when  the  Tithe  Commiasionen  are  preparing  their  award 
under  stat.  6  A  7  W.  ^  e.  71,  if  any  agreement  for  commatation  of  tithe,  Ac,  shall,  previoualy 
to  that  Act,  have  been  made,  which  ie  not  of  legal  Talidity,  but  appeari  to  the  Commiseionen 
to  give  »  fair  equiFalent  for  the  tithe,  Ac.,  they  akail  he  empowered  to  confirm  liach  agreement ; 
and,  if  the  equivalent  be  not  fair,  they  shall  neTerthelese  he  empowered  to  confirm,  and  to 
award  each  rent-charge  aa  will  make  up  a  proper  equivalent,  and,  anlgect  to  such  confirmation 
and  award,  to  extinguish  the  right  to  tithe. 

Held  that  this  olattse  is  imperative,  and  not  merely  permissive,  if  the  agreement  be  sach  in  its 
nntare  and  ciroamstanoes  as  the  daose  was  meant  to  comprehend. 

An  agreement  was  made  in  1697,  between  the  impropriator  of  a  parsonage,  the  vicar,  and  cer- 
tain landowners  of  the  parish,  whereby  the  tithes  and  glebe  were  commuted  for  allotments  of 
land  and  annual  payments.  Some  of  the  landowners,  parties  to  the  agreement,  refusing  to 
fulfil  it,  the  others  filed  a  bill  of  equity  against  them,  and,  on  their  submission,  a  decree  was 
made  in  1699,  confirming  the  agreement  In  1707  an  additional  agreement  was  made,  for  a 
fortiier  yeariy  payment  to  the  vicar,  in  lien  of  small  tithes.  The  agreements  were  not  in  them- 
selves legally  valid,  for  want  of  proper  parties,  ands  from  other  defects.  Allotments  were 
made  and  accepted,  and  the  annual  payments  rendered  and  received,  down  to  1812.  A  vicar 
was  inducted  in  1796,  and  received  his  stipulated  payment  down  to  1811,  in  ignorance  of  its 
origin,  which  he  then  discovered,  and  thereupon  immediately  gave  the  landowners  notice  of 
determining  snch  payment.  Part  of  the  land  allotted  to  him  in  lieu  of  tithe  had  never  come 
to  his  possession ;  the  rest  he  offered  to  give  up.  On  the  expiration  of  his  notice,  he  filed  a 
UU  agMnst  certain  of  the  Undowners  for  subtraction  of  tithe,  praying  an  account  They 
alleged  in  defence  the  decree  of  1699,  the  agreement  of  1707,  and  the  subsequent  perform- 
ance ;  bat  an  account  was  decreed,  and  the  defendsnts  then  paid  five  years'  arrear  of  tithe. 
Id  1819  Uie  impropriator  filed  a  bill  against  the  vicar;  in  that  suit  the  agreements  were  relied 
upon  And  disputed,  and  the  bill  was  dismissed  by  a  decree,  which  was  confirmed  on  appeal. 
A  tenant  of  the  impropriators,  who  had  withheld  his  tithe  while  these  proceedings  were  pend- 
ing, then  paid  his  arrears  to  the  vicar.  Neither  of  the  agreements  was  acted  upon,  so  far  as 
they  related  to  the  vicar,  after  1812. 

fleld  osi  mandamus,  and  demurrer  to  return,  that  agreements  so  eircumstnnced  were  not  sueh  as 
th«  Legislature,  in  stat  5  A  6  Vict  c  54,  s.  7,  intended  the  Commissioners  to  confirm,  and 
that,  to  a  mandamus  requiring  them  so  to  do,  the  above  facts  were  a  sufficient  answer. 

The  ntandamns  required  the  Commissioners  to  confirm  the  agreements,  and  also  to  decide  oer- 
taiB  suits,  and  abjudicate  on  certain  questions  relative  to  claims  of  tithe  by  the  impropriator 
and  vicar.     Held  that  the  mandamus,  being  bad  as  to  the  confirmation,  was  invalid  idtogether. 

Mandamus.  The  writ  recited  that,  before  and  at  the  time  of  the 
making  the  agreements  after  mentioned,  there  were  belonging  to  and  in 
the  parish  of  Great  Hale,  in  Lincolnshire,  divers,  to  wit,  10,000  acres 
of  eommon  fields,  &c.,  and  waste,  and  10,000  acres  of  old  enclosed 
lands ;  and  Ebenezer  Cawdron  was  owner  *of  the  impropriate  p^j^/»/x 
parsonage  of  Great  Hale,  and  of  divers  lands  in  that  parish ;  and  ^ 
Benjamin  Deakon,  clerk,  was  vicar  of  the  said  parish,  and,  as  such 
vicar,  entitled  to  some  glebe  lands  in  the  said  unenclosed  lands,  and  to 
have  some  small  tithes  arising  thereout.  And  that  Sir  Edward  Hussey, 
of,  &c.,  baronet,  who  was  owner  of  the  manors  of  North  Hall  and  West 
Hall,  in  Great  Hale  aforesaid,  and  of  divers  lands  and  tenements  in 
G.  H.  aforesaid,  Robert  Cawdron,  who  was  owner  of  the  manor  of 
East  Hall,  in  G.  H.  aforesaid,  and  of  divers  lands  and  tenements  in  G. 
H.  aforesaid,  the  said  Ebenezer  Cawdron,  and  the  said  several  persons 
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hereinafter  mentioned  who  were  severally  seised  and  interested  of  and 
in  several  messuages,  lands,  and  tenements  in  6.  H.  aforesaid,  and  in 
the  fields,  meadows,  fens,  parish,  and  precincts  thereof,  viz.  Sir  Thomas 
Willoughhy,  &c.  (naming  several  others,  some  of  whom  were  infants 
acting  by  their  respective  guardians),  judging  that  it  would  be  benefi- 
cial and  advantageous  to  them  to  have  the  said  unenclosed  lands  severed, 
plotted,  and  divided,  the  greatest  part  of  the  said  lands  and  grounds 
then  lying  promiscu6usly,  and  the  landowners  suffering  great  losses 
and  inconveniences  by  reason  of  the  scarcity  of  enclosure,  to  the 
end  that  every  of  them  should  have  his  proportionable  share,  &c., 
that  so  they  and  their  heirs  and  assigns  might  respectively  for  ever 
thereafter,  according  to  their  respective  estates,  &c.,  hold  the  same 
in  severalty,  freed  and  discharged  of  all  commons,  tithes,  and  other 
duties  to  be  had  or  claimed  by  any  other  landowner  otherwise 
than  in  the  articles  hereinafter  mentioned  was  expressed,  did,  by 
articles  of  agreement  in  writing  dated  16th  September,  1697,  and 
by  certain  other  agreements,  consent  that  an  enclosure  should  be 
♦J.R11  *™^^^  of  &li  common  fields,  meadows,  common  fens,  and  waste 

•*  grounds  of  and  belonging  to  O.  H.  aforesaid :  And  it  was  thereby 
agreed  and  consented  to  by  all  the  said  persons  that  they  and  their 
heirs  and  assigns  should  respectively  for  ever,  according  to  their  several 
and  respective  estates  and  interests,  hold  the  same  grounds  and  plots 
respectively  plotted  and  allotted  to  them  in  severalty,  freed  and  dis- 
charged of  all  commons,  tithes,  and  other  duties  to  be  had  or  claimed 
by  the  said  Ebenezer  Cawdron,  impropriator  of  the  said  parsonage  of 
G.  H.  aforesaid,  his  heirs  and  assigns,  or  by  the  said  Benjamin  Deakon 
and  his  successors,  vicars  of  G.  H.  aforesaid,  or  by  any  owner  of  lands 
in  the  said  parish ;  reserving  only  to  Sir  E.  Hussey  and  R.  Cawdon, 
their  heirs  and  assigns  respectively,  respective  lords  of  the  said  manors, 
their  accustomed  rents,  services,  &c.  And  it  was  thereby  further  agreed 
by  all  the  said  persons  that  Is.  per  annum  should  be  paid  to  the  impro- 
priators for  every  acre  of  old  enclosures  in  the  parish  by  the  persons 
thereinafter  named,  their  heirs  and  assigns,  for  their  respective  shares 
thereof,  and  in  such  proportions  as  was  after  expressed.  The  writ 
further  recited  that,  in  pursuance  of  the  said  articles  and  agreements, 
the  unenclosed  grounds  were  surveyed,  &c.,  and  allotments  therefrom 
(amounting  to  380  acres)  made  to  E.  Cawdron  as  the  impropriator; 
that  he  accepted  the  same,  and  took  possession ;  and  the  lands  have 
thenceforth  hitherto  been  held  by  him,  his  heirs  and  assigns.  That,  in 
pursuance  of  the  said  articles  and  agreements,  there  was  allotted  to 
Deakon,  as  vicar,  one  plot  or  parcel  of  ground  called  Preacher's  Plot, 
containing  by  estimation  23a.  Or.  23p.,  to  be  held  and  enjoyed  by  the 
said  Deakon  and  his  successors,  vicars  of  Great  Hale  aforesaid,  in  lieu 
*4fi21  ^^^  ^^^^  *satisfaction  of  all  tithes  due  or  payable  from  or  out  of, 

-^  or  growing,  arising,  or  renewing  within,  the  said  fields,  meadows. 
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rens,  commons,  and  wastes  so  agreed  to  be  enclosed  as  aforesaid,  and  in 
lien  of  the  said  vicar's  right  of  common  in  the  said  places  for  ever :  and 
there  were  further  allotted,  &c.,  to  Deakon  and  his  successors,  vicars, 
&c.,  for  ever,  for  glebe,  divers  other  plots  or  pieces  of  ground  amounting 
together  to  30a.  Ok.  15p.  ;  and  Deakon  accepted  the  said  plots,  &c.,  in 
lieu  of  such  tithes  and  for  glebe,  and  took  possession  thereof;  and  that 
he  and  his  successors,  as  such  vicars,  have  thenceforth  hitherto  pos- 
sessed and  enjoyed,  and  the  Rev.  Richard  Bingham,  clerk,  the  present 
vicar,  still  possesses  and  enjoys,  the  said  Preacher's  Plot  and  the  said 
other  pieces  of  ground  so  allotted  to  him  as  aforesaid.  The  writ  stated 
also  the  allotment  of  other  parcels  of  unenclosed  land  to  the  other 
persons,  parties  to  the  agreement,  according  to  their  respective  interests, 
and  acceptance  and  possession  by  them ;  and  that,  from  lapse  of  time, 
&c.,  the  lands  could  not  be  restored  to  their  former  state.  It  then 
proceeded : 

And  whereas  we  have  been  given  to  understand,  &c.,  that  the  tithe* 
of  wool  and  lamb  is  a  rectorial  tithe  and  not  a  vicarial  tithe,  and  is 
included  in  the  composition  of  Is,  per  acre  per  annum  for  the  old 
enclosures,  and  that  the  said  sum  of  Is.  per  annum  hath  yearly  and 
every  year,  from  the  time  of  making  the  said  articles  of  agreement 
hitherto,  been  paid  to  the  said  Ebenezer  Cawdron,  his  heirs  and  assigns, 
impropriators,  &c.,  for  every  acre  of  old  enclosure  in  the  said  parish 
by  the  landowners  in  the  said  articles  of  agreement  named,  their  heirs 
and  assigns,  for  their  respective  shares  thereof,  and  in  such  proportions 
as  therein  expressed,  and  that  no  tithes  in  kind  have  ever  be  paid  in 
respect  of  the  said  lands  *for  which  the  said  sum  of  Is,  per  acre  r^Af^o 
has  been  payable  as  aforesaid,  either  to  the  impropriator  in  the  *- 
said  articles  mentioned  or  to  the  impropriator  for  the  time  being,  or  to 
any  person  claiming  by,  through,  or  under  them :  And  whereas,  &c. : 
the  writ  then  recited  that  a  bill  in  Chancery  was  filed,  June  7th,  1699, 
by  all  the  parties  to  the  above  agreement,  except  four  of  the  allottees 
of  the  last-mentioned  parcels  (namely,  Richard  Baxter,  John  Slann, 
Richard  Booth,  and  Richard  Wiltshire),  complaining  that  those  four 
parties  refused  to  perform  the  agreement,  and  praying  that  the  same 
might  be  confirmed:  That  the  four  last>mentioned  parties,  by  their 
answers,  submitted  to  the  making  of  a  decree  as  prayed ;  and  there- 
upon, on  10th  November,  1699,  Lord  Evesham,  then  Chancellor, 
decreed  that  the  agreement  should  be  performed,  and  that  the  com- 
plainants and  defendants  should  hold  and  enjoy  the  several  lands  in 
their  several  lots  contained  accordingly. 

The  writ  then  stated  that,  in  1707,  the  then  vicar  being  dissatisfied 
with  the  agreement  of  1697,  a  certain  other  agreement  was  entered 
into  between  the  then  landowners  and  the  vicar,  by  which  a  composition 
of  l^d.  per  acre  per  annum  was  to  be  paid  to  the  vicar  in  lieu  of  all 
small  tithes  throughout  the  parish :  and  that  the  said  composition  of 
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l\d,  per  acre  has  been  paid  to  and  received  by  the  successive  vicars  in 
lieu  of  all  small  tithes  as  aforesaid,  until  in  or  about  a.  d.  1812 :  ^And, 
although,  in  or  about  the  year  1820,  certain  payments  were  made  by 
some  of  the  landowners  of  Great  Hale  to  the  now  vicar,  which  included 
the  tithe  of  wool  and  lamb,  yet  no  general  payment  in  respect  of  such 
last-mentioned  tithes  has  ever  been  made  either  to  the  said  vicar  or  to 
any  preceding  vicar  of  the  said  parish. 
*±Rr\       ^^^  ^^^^  proceeded  to  recite  that  in  1832  the  said  ^Richard 

^  Bingham,  then  and  still  vicar  of  the  said  parish,  filed  his  bill  in 
equity  in  the  Exchequer  against  four  occupiers  of  a  part  of  the  parish 
for  tithes  of  wool  and  lamb ;  that  they  put  in  their  answers  denying 
liability ;  and  that  the  bill  is  pending  and  undetermined.  And  that, 
in  1844,  the  said  Richard  Bingham,  as  such  vicar,  filed  another  bill  in 
the  Court  of  Chancery,  against  other  persons,  being  the  whole  or  nearly 
the  whole  of  the  occupiers  of  land  in  the  said  parish,  for  the  recovering 
*of  the  said  tithes,  which  last-mentioned  suit  is  still  pending  and  unde- 
termined. <i  And  whereas  we  have  also  been  given  to  understand,"  &c., 
<<  that  no  binding  or  valid  agreement  in  law  for  the  commutation  for  a 
rent-charge  of  the  tithes  of  the  said  parish  of  Great  Hale  hath  at  any 
time  been  made  or  entered  into :  And  whereas,"  &c. :  the  writ  then 
recited  that  proceedings  had  been  taken  under  stat.  6  &  7  W.  4,  c.  71, 
for  a  commutation  of  the  tithes  of  Great  Hale ;  and  that,  at  a  meeting, 
14th  April,  1843,  before  an  Assistant  Tithe  Commissioner,  the  land- 
owners of  Great  Hale  <«  claimed,  under  and  by  virtue  of  the  said  agree- 
ments, to  be  exempted  from  and  not  liable  to  the  payment  of  tithes  of 
wool  and  lamb  in  respect  of  the  said  lands  enclosed  under  the  said  agree- 
ment, and  also  to  be  exempted  from  and  not  liable  to  the  payment  of  the 
tithes  of  wool  and  lamb,  and  other  rectorial  tithes,  upon  payment  to  the 
impropriator  of  the  said  sum  of  1^.  per  acre  in  resj^ect  of  the  said  old  en- 
closed lands  of  the  said  parish  ;  which  said  several  claims  were  then  and 
there  denied  by  the  said  R.  Bingham,  clerk ;  and  that  such  claims  then  be- 
came and  were  matters  in  difference  whereby  the  making  of  the  award  was 
hindered  and  delayed :  That  the  Commissioners  did  not,  by  themselves  or 
the  Assistant  Tithe  Commissioner,  determine  the  said  matters:  And  that, 
^Ar^r-y  ^^  *a  meeting  before  an  Assistant  Tithe  Commissioner,  7th  Octo- 

-■  her,  1844,  the  draft  of  an  intended  award  was  objected  to  by  the 
last-mentioned  landowners,  on  the  ground  that  it  awarded  tithes  to  be 
payable  contrary  to  the  said  agreement  of  1697,  whereas  the  Commission- 
ers ought  to  have  confirmed  and  rendered  valid  the  said  agreement,  and 
discharged  the  lands  from  tithe  agreeably  thereto  and  to  stat.  5  &  6 
Vict.  c.  54.(a)  It  was  also  objected  in  like  manner,  that  the  agreements 

(a)  Stat.  5  A  6  Vict  c.  54,  s.  7,  enacts :  "  That  where  any  agreement  shaU  have  been  made 
before  the  passing  of  the  first  recited  act"  (6  A  7  W.  4,  o.  71)  ''for  giving  land  or  money,  or 
boUi,  instead  of  tithes  or  glebe  or  commonable  or  other  rights  or  easements,  which  is  not  of  legal 
ralidity,  and  sach  lands  or  money,  or  both,  shall  appear  to  the  Commissioners  to  be  a  fair  equi- 
Talent  for  the  said  tithes  or  glebe,  or  rights  or  easements,  they  shall  be  empowered  to  confirm 


14  ADOLPHUS  &  ELLIS.    N.  8.  463 


for  1«.  and  l|d.  per  acre  were  not  confirmed :  And  the  said  landowners 
required  the  Assistant  Commissioner  to  confirm  the  agreement  of  1697, 
discharge  the*  lands  from  tithes  as  thereby  provided,  and  amend  the 
award  in  respect  thereof;  and  to  confirm  the  agreement  for  1^.  and 
l^d. :  But  that  the  Commissioners  had  not,  by  themselves  or  the 
Assistant  Commissioner,  confirmed  the  agreements  or  either  of  them, 
or  amended  the  award.  That  the  said  landowners,  on  27th  May,  1844, 
made  the  same  demands  by  a  claim  or  notice  in  writing,  whereby  they 
ttlso  gave  notice  that  the  owners  of  all  the  old  '^enclosed  lands  in  r^^r^p 
the  said  parish  claimed  and  insisted  upon  an  exemption  from  all  ^ 
great  tithes  and  the  tithes  of  wool  and  lamb,  and  if  not  tithe  free,  then 
subject  only  to  the  payment  of  Is.  per  acre  in  lieu  of  such  great  tithes 
and  tithe  of  wool  and  lamb :  And  that  the  owners  of  all  the  newly 
enclosed  lands  in  the  said  parish  claimed  an  exemption  from  all  great 
tithes  and  from  the  tithes  of  wool  and  lamb  arising  from  or  in  respect^ 
of  those  lands,  and  exemption  from  all  other  tithes  arising  from  or  in 
respect  of  those  lands ;  or  did  claim  and  insist  that  l^d.  per  acre  per 
annum  is  payable  to  the  vicar  for  and  in  lieu  of  all  such  other  tithes 
last  mentioned,  arising  from  or  in  respect  of  such  lands,  by  virtue  of  the 
said  agreement  of  1697,  or  some  subsequent  agreement  or  otherwise : 
And  the  owners  of  such  last-mentioned  lands  claimed  and  insisted  that 
at  all  events  they  are  exempt  from  payment  or  render  of  any  great 
tithes  to  the  lay  rector  or  any  other  person,  and  did  thereby  call  upon  and 
require  the  Commissioners,  on  behalf  of  the  owners  of  all  the  said  lands, 
both  old  and  new  enclosure,  to  decide  the  said  que^ttion  before  making 
their  award ;  and  did  thereby  require  them  to  take  notice  that  there 
was  a  suit  pending  touching  the  right  to  the  tithes  of  lamb  and  wool, 
and  a  question  touching  the  existence  of  a  composition  real  and  cus- 
tomary payment,  and  a  claim  of  exemption  from  and  non-liability  to 
the  payment  of  tithes  of  lamb  and  wool  in  respect  of  the  old  and  new 
enclosed  lands ;  and  did  thereby  require  the  Commissioners  to  decide  as 
aforesaid,  and  to  appoint  a  time  and  place  for  hearing  and  determining, 
kc.  The  writ  then  stated  that  the  Commissioners,  though  a  reasonable 
time  had  elapsed,  neglected  and  refused  to  proceed  as  after  mentioned. 
It  therefore  commanded  them : 

*(<  To  confirm  and  render  valid  the  said  agreements,  and  to  r-^Mr^Pr 
decide  and  determine  the  said  suits  and  differences  now  pending,  *- 
and  to  decide  and  determine  whether  the  said  new  enclosed  lands  are 

And  nnder  valid  lueh  agreement;  and  in  oa«e  the  same  shall  not  appear  to  be  a  fair  eqairalent, 
the  said  Commissioners  shall  nevertheless  be  empowered  to  confirm  such  agreement,  and  also  to 
make  an  award  for  sneh  rent-charge,  which  with  the  said  land  or  money,  or  both,  will  be  a  fair 
equivalent  for  the  said  tithes  or  glebe,  or  rights  or  easements,  and,  subject  to  such  confirmation 
and  award,  to  extinguish  the  right  of  the  tithe  owners  to  the  perception  of  the  said  tithes,  or  his 
title  to  the  said  glebe  rights  or  easements,  or  to  the  receipt  of  any  rent-charge  instead  thereof, 
other  than  the  rent-charge  awarded  over  and  above  the  lands  or  money,  or  both,  so  confirmed  to 
them." 

VOL.  XIV. — 88 
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discharged  from  payment  of  all  manner  of  great  tithes  and  the  tithes 
of  lamb  and  wool ;  and  also  whether  the  same  new  enclosed  lands  are 
discharged  from  the  payment  of  all  tithes  to  the  vicar  by  payment  of  a 
modus  or  composition  or  annual  payment  of  l^d.  per  acre  per  annum 
or  otherwise ;  and  to  decide  and  determine  whether  the  said  old  enclosetl 
lands  are  discharged  from  payment  of  all  great  tithes  and  the  tithes  of 
lamb  and  wool  by  payment  of  a  modus  or  composition  or  annual  pay- 
ment of  Is.  per  acre  per  annum ;  and  whether  the  said  old  enclosures 
are  discharged  of  the  payment  of  all  tithes  to  the  vicar  by  payment  of 
the  said  modus,  composition,  or  annual  payment  of  Ij^d,  per  acref  Or 
to  show  cause,  &c. 

The  return  began  by  stating  that,  under  the  agreement  stated  in 
the  writ,  except  that  of  1707,  the  unenclosed  grounds  were  surveyed, 
&c.,  and  380  acres  allotted  to  Ebenezer  Cawdron  as  impropriator,  and 
accepted  and  from  thence  hitherto  possessed  by  him,  his  heirs  or 
assigns ;  and  that,  nnder  the  said  agreements,  except  that  of  1707, 
the  Is,  per  annum  for  every  acre  of  old  enclosures  has  been  paid  to  £. 
C,  his  heirs,  &c.,  impropriators,  &c.,  by  the  landowners  in  the  articles 
of  agreement  mentioned,  in  the  proportions  there  expressed ;  and  that, 
from  the  time  of  making  the  said  agreements  hitherto,  no  tithes  in  kind 
have  ever  been  paid  to  the  impropriator  for  the  lands  in  respect  of 
which  the  Is.  per  acre  has  been  payable.  <«That  the  said  Richard 
Bingham  was  inducted  into  the  vicarage'*  <Mn  a.  d.  1796;  and  that  he 
*iift«i  ^^^^^  ^*^  '^^^^  *^  possession  of  or  *received  the  rents  or  profits 
^  of,  or  enjoyed,  jxW  the  lands  allotted  to  the  vicar  for  the  time 
being  by  the  said  agreement"  of  1697  :  <<  that  is  to  say,  he  has  not,  from 
the  time  that  he  was  so  inducted  into  the  said  vicarage  hitherto,  been 
in  possession  of,  or  received  the  rents  or  profits  of,  or  in  any  way 
enjoyed,  so  much  land  by  23  acres  as  is  in  the  said  writ  alleged  to  have 
been  allotted  to  the  said  vicar ;  and  that  the  said  R.  Bingham  received 
the  said  sum  of  l|d.  per  acre  per  annum  under  the  said  agreement"  of 
1707,  ('  in  lieu  of  all  small  tithes  until  a.  d.  1811,  being,  during  all 
that  time,  in  ignorance  of  the  origin  of  such  payment ;  and  that,  in 
consequence  of  divers  of  the  landowners  and  occupiers  of  the  said 
parish  refusing  to  pay  the  said  sum  of  1|(2.  per  acre  per  annum  to  the 
said  R.  Bingham^  he  was  led  to  discover  the  same,  and  then  gave 
notice  to  the  landowners  and  occupiers  of  land  of  the  said  parish  of 
his  abandonment  and  determination  of  such  payment  of  Ij^d.  per  acre 
per  annum  in  lieu  of  all  the  small  tithes  of  the  said  parish,  and  of  all 
other  compositions  whatsoever,  and  of  his  determination  thenceforth  to 
insist  upon  the  payment  of  the  same  tithes  in  kind,  and  then  ofiered  to 
give  up  any  lands  which  were  then  held  by  him  as  such  vicar  as  afore- 
said in  lieu  of  such  tithes  or  any  of  them :  And  the  said  R.  Bingham 
has,  from  the  time  of  his  making  such  ofier  hitherto,  been,  and  now  is, 
ready  and  willing  to  give  up  all  such  lands :  of  all  which  the  landowners 
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for  the  time  being  of  the  said  parish  have  during  all  the  time  aforesaid 
had  notice." 

The  return  then  set  forth  proceedings  in  equity,  which  it  will  be 
sufficient  to  state,  as  they  appear  by  the  judgment  of  the  Court  in  the 
present  case,  as  follows : 

*'*  It  further  appears  that  the  vicar,  on  the  expiration  of  his  r^^/^q 
notice  in  1812,  filed  two  bills  for  subtraction  of  tithes,(a)  against  *- 
several  occupiers  of  lands,  and  prayed  an  account  ;(b)  in  their  answer 
to  which  the  defendants  admitted  the  fact  of  non-payment  in  kind,  and 
relied  on  the  conjoint  effect  of  the  first  agreement,  which  had  been  con- 
firmed by  a  decree  of  the  Court  of  Chancery  in  1699,  and  of  the  second 
agreement  of  1707,  and  the  subsequent  enjoyment :  that  the  account,((?) 
however,  was  decreed;  and  that,  under  it,  in  1817,  all  the  defendants 
but  one  Dawson,  the  tenant  of  one  of  the  impropriators,  Sir  George 
Farrant,  had  paid  five  years'  arrears  of  the  tithes  claimed  by  the  vicar. 
His  non-payment  is  explained  by  the  fact  that  the  impropriators,  Sir 
George  and  Thomas  Farrant,  claimed  the  tithes  of  lambs  and  wool 
as  against  the  vicar,  and,  to  enforce  this,  in  1819,  filed  their  bill  against 
him,  praying  that  they  might  be  declared  so  entitled,  and  against  an 
occupier,  one  Fountain,  for  an  account.  In  his  answer  to  this  bill  the 
vicar  again  stated  and  repudiated  the  agreements ;  and  this  bill,  in  1821, 
as  well  as  a  supplemental  bill  by  Dawson  in  the  same  year,  was  dis- 
missed. Dawson  appealed  against  the  decree ;  and  it  was  confirmed ; 
after  which  Dawson  paid  the  arrears.  The  return  then  states  that 
neither  of  the  agreements,  *so  far  as  they  related  to  the  vicar,  r^  .^/^ 
had  been  acted  on  since  the  filing  of  the  bill  in  1812."  ^ 

The  return  concluded :  "  Wherefore,  we  the  said  Tithe  Commis- 
sioners," &c.,  <(  considering  that  the  said  decrees  established  the  prin- 
ciple that  the  tithes  of  lambs  and  wool  arising  in  the  said  parish,  were 
payable  to  the  vicar  thereof  in  kind,  and  that  neither  the  rector  nor 
any  other  person  whatsoever,  other  than  the  vicar,  had  ever  any  title 
to  the  said  tithes  of  lambs  and  wool,  and  because  we  considered  that 
the  said  decree  established  the  principle  that  the  said  agreement  of 
1697,  so  far  as  it  related  to  the  vicar,  and  the  said  other  agreements, 
were  thenceforth  to  be  treated  as  null  and  void,  to  all  intents  and  pur- 
poses, have  not  confirmed,"  ko.  (stating  non-compliance  with  the  several 
directions  of  the  writ). 

Demurrer,  assigning  numerous  causes.  The  material  questions  will 
appear  sufficiently  by  the  judgment  of  the  Court.     Joinder. 


ft 


(a)  The  retam  added,  "  and  amongst  othere,  of  the  tithes  of  lamb  and  wool/ 
(&)  It  appeared  by  proceedings  set  out  on  the  return  that  the  plaintiff  denied  that  the  oompo- 
■itton  of  1897  and  the  decree  of  1699  were  binding  on  the  snccessors  of  Deakon,  or  that  the 
allotment  of  land  to  the  ricar  sanctioned  by  the  decree  of  1899  was  a  fair  satisfaction. 

(e)  Of  the  single  value  of  the  tithes  of  lambs,  wool,  agistment,  and  of  all  other  small  tithes 
whatsoever,  whieh  the  defendants  had  respectively  had  and  taken  from  their  said  farms,  Ao., 
within  the  parish  of  Great  Hale  and  the  titheable  places  thereof,  since  26th  March,  1813. 
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The  demurrer  was  argued  in  Michaelmas  vacation,  November  Sth 
and  11th,  1848.(a) 

Whitehurst^  for  the  Crown,  contended :  First :  that  the  decree  in 
equity  of  1817  was  not  (as  would  be  argued  on  the  other  side)  a  deci- 
sion «« by  competent  authority,"  and  obligatory  on  the  Commissioners, 
under  stat.  6  &  7  W.  4,  c.  71,  s.  44 :  but  that,  if  it  were  so,  they  still 
ought  to  determine  the  questions  mentioned  in  the  mandatory  part  of 
the  writ,  though  they  should  do  so  in  mere  accordance  with  the  decree. 
The  result  of  the  case  makes  a  further  report  on  this  point  unneces- 
sary. 

*d7n  Secondly:  assuming  that  the  agreement  of  1697  was  *origi- 
^  nally  invalid  (not  being  by  deed,  the  ordinary  not  being  party,  and 
several  of  the  parties  being  infants),  he  contended  that,  in  justice,  and 
in  furtherance  of  the  objects  of  stat.  6  &  7  W.  4,  c.  71,  the  agreement 
ought  to  be  confirmed  under  the  power  given  by  stat.  5  &  6  Vict.  c.  54, 
8.  7 ;  and  he  cited  Thorpe  v.  Plowden,  14  M.  &  W.  620,t  and  Plowden 
V.  Thorpe,  7  CI.  &  Fin.  137.  And  further,  he  contended  that,  if  this 
view  were  correct,  the  empowering  words  of  stat.  5  &  6  Vict.  c.  64,  a 
7,  must  be  read  as  imperative ;  Roles  v.  Rosewell,  5  T.  R.  588,  Hardj 
V.  Bern,  5  T.  R.  540,  636,  Rex  v.  Barlow,  2  Salk.  609,  Rex  v.  The 
Steward,  &c.,  of  Havering  atte  Bower,  5  B.  &  Aid.  691  (E.  C.  L.  B. 
vol.  7),  Rex  V.  The  Mayor  and  Jurats  of  Hastings,  5  B.  &  Aid.  692, 
note  (a)  (E.  C.  L.  R.  vol.  7),  Back  well's  Case,  1  Vern.  152,  Regina  r. 
St.  Saviour's,  Southwark,  7  A.  &  E.  925  (E.  C.  L.  R.  vol.  34) :  and 
the  Court  would,  for  the,  public  benefit,  make  the  requisition  efiectual, 
by  mandamus ;  Rex  v.  The  Severn  and  Wye  Railway  Company,  2  B.  & 
Aid.  646. 

Peacock^  contrft.— Even  if  the  words  of  stat.  5  &  6  Vict.  c.  64,  s.  7, 
be  compulsory,  the  Commissioners  have  an  alternative,  namely,  to  con- 
firm the  agreement  as  made,  or  to  confirm  it  with  an  award  making  the 
equivalent  for  tithe,  &c.,  more  equitable.  This  mandamus  requires 
them  absolutely  to  confirm.  [Coleridge,  J. — If  they  confirmed  with 
an  award  of  additional  compensation,  would  not  that  be  an  obedience 
to  the  writ?]     They  are  empowered  to  confirm,  if  they  think  the 

*il79l  ^^"^v*!®'^^  *  f**^  o^®  5  *f  ^^®y  ^^  °^^>  power  is  given  *them  to 
^^  confirm  with  the  addition  of  a  new  award ;  but  provisions  so 
worded  cannot  be  held  compulsory :  and  many  practical  difficulties 
would  arise  from  allowing  that  effect  to  them  in  a  case  like  the  present. 
(He  then  discussed  these  with  reference  to  the  facts  shown  on  the 
pleadings.)  Under  stat.  6  &  7  W.  4,  c.  71,  s.  45,  which  renders  it 
«^  lawful"  for  the  Commissioners  to  determine  matters  that  hinder  the 
making  of  an  award,  Lord  Abinger  was  of  opinion  that  they  had  a 
discretion,  to  proceed  or  hot ;  Wetherell  v.  Weighill,  3  Y.  &  Coll.  Exch. 
Eq.  243 ;  and  stat.  6  &  6  Vict.  c.  54,  s.  7,  must  be  construed  in  the 

(a)  Before  Lord  Denxan,  C.  J.,  Coleridob,  Wigbtxak,  and  Erlb,  Jb. 
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same  manner.  The  return  shows  a  clear  adjudication  upon  the  right 
in  the  suits  of  1819,  1821,  after  which  it  is  impossible  to  demand  that 
the  old  agreement  should  be  confirmed. 

If,  upon  this  point  alone,  the  writ  cannot  legally  be  enforced,  it  is 
void  altogether.  The  Court  can  mould  the  rule  for  a  mandamus,  but 
not  the  writ  itself;  Rex  v*  The  Church  Trustees  of  St.  Pancras,  8  A. 
&  E.  535  (£.  C.  L.  R.  vol.  80).  The  same  rule  was  acted  upon  in  York 
and  North  Midland  Railway  Company  v.  The  Queen,(a)  on  the  prose- 
cation  of  *Sir  William  Mordaunt  Milner,  Bart.  A  peremptory  r^^^^A 
mandamus  must  be  in  the  same  form  as  the  mandamus  originally  ^ 
awarded ;  Mayor  of  London  v.  The  Queen,  18  Q.  B.  80,  41  (E.  C.  L. 
R.  vol.  66). 

Whitehuritj  in  reply,  suggested  that  the  rule  might  be  different  where 
the  writ  related  to  distinct  and  separable  subject-matters ;  and  he  re- 
ferred to  Regina  v.  Ellis  and  Greenwood,  Bail  Court,  2  Dowl.  N.  S. 
361,  374.  [Coleridge,  J.,  mentioned  Rex  v.  The  City  of  Chester,  5 
Mod.  10.]  Our,  adv.  vuU. 

CoLBRiDOB,  J.,  now  delivered  judgment. 

This  was  a  mandamus  to  the  Tithe  Commissioners :  and  the  case  was 
argued,  upon  a  demurrer  to  the  return,  before  Lord  Dbnman,  C.  J.,  my 
brothers  Wiqhtman  and  Erle,  and  myself,  in  Michaelmas  term,  1848. 
By  the  writ  the  defendants  were  commanded : — 1.  To  confirm  certain 
agreements  hereinafter  mentioned.  2.  To  decide  certain  pending  suits. 
3.  To  decide  whether  certain  lands  in  Hale  Magna,  in  the  writ  called 
New  enclosed  lands,  were  discharged  from  payment  of  great  tithe  and 
the  tithe  of  lambs  and  wool,  and  from  the  payment  of  all  tithe  to  the 
vicar,  by  a  modus  or  annual  ^payment  of  Ij^.  per  acre,  or  other-  r^An^ 
wise.  4.  To  decide  whether  certain  lands,  in  the  writ  called  Old  ^ 
enclosed  lands,  were  discharged  from  the  payment  of  all  great  tithes 
and  the  tithes  of  lambs  and  wool  by  a  modus  or  annual  payment  of  1$. 

(a)  Excbeqaer  Cbamber,  Trinity  Vacation  (June  ISth),  1846.  A  mandamaa  had  iiraed  to  the 
Compftnjy  foonded  on  a  claoae  in  their  special  Act  (6  A  7  W.  4,  c.  Ixxxi.,  local  and  personal,  pnh- 
lie)  whieb  reqnired  them  to  make  proper  watering  places  for  cattle  in  all  cases  where,  by  means 
of  the  railway,  the  cattle  of  neighbouring  landowners  should  be  deprived  of  access  to  their 
aneient  watering  places ;  and  to  supply  the  same  at  all  times  with  water.  The  writ  recited  that 
by  m«ftna  of  the  railway  the  ancient  watering  places  on  certain  specified  closes  had  been  made 
iiuieecaeible  to  the  cattle  of  the  landowners ;  and  it  eommanded  the  Company  to  make  several 
new  watering  places  on  certain  specified  portions  respeotirely  of  the  said  doses  (as  they  had 
been  requested  to  do  by  the  owner  and  occupiers  of  the  said  closes),  and  to  supply  the  same, 
wh«ii  made,  at  all  times  with  water.  On  return,  traverse,  and  demurrer,  the  Court  of  Queen's 
Bench,  in  Trinity  term  (June  3d),  1846,  awarded  a  peremptory  mandamus.  Error  was  brought  ' 
in  the  Exchequer  Chamber :  and  the  case  was  there  argued  in  Easter  vacation  (May  9th)  1846, 
before  Tihdal,  C.  J.,  Mavli,  Crbsswbll,  and  Erle,  Js.,  and  Parke,  Rolfb,  and  Platt,  Bs.  > 
The  Conri  (on  June  13th,  1846)  reversed  the  judgment,  holding  that  the  Act,  if  it  obliged  the 
Company  to  provide  some  watering  plaoe  or  places  where  the  ancient  ones  bad  been  cut  off,  did 
not  necessarily  require  them  to  make  several  such  places  in  the  closes  of  individual  proprietors ; 
nnd  it  did  not  appear  in  this  ease  that  one  might  not  have  been  suflicient.  They  therefore  held 
iJie  mandamus  void,  aa  eommanding  one  thing  whioh  the  statute  did  not  enjoin. 

In  the  argument  above  reported,  the  case  was  cited  from  U  Jaw  J.  N.  8.  379,  Q.  B. 

20 
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per  acre,  and  from   the  paynient  of  all  tithe  to  the  vicar  by  the  said 
modus  or  annual  payment  of  lid.  per  acre. 

The  return  admits  that  the  defendants  have  done  neither  of  these 
things ;  and  the  questions  substantially  raised  on  the  argument  were, 
whether  they  were  under  the  circumstances  bound  to  do  all  these  things, 
and,  if  not  all,  but  only  one  or  more,  whether  the  writ,  commanding 
all,  could  be  sustained. 

The  first  point  (that  upon  the  agreement)  arises  upon  stat.  5  &  6 
Vict.  c.  54,  s.  7 :  and  the  question  is  whether,  under  that  section,  the 
Tithe  Commissioners  are  bound  to  confirm  the  agreements  there  men- 
tioned, or  have  a  discretion.  If  they  have  a  discretion,  they  have 
exercised  it  in  the  present  case,  and  we  could  not  interfere  with  their 
decision.  Nor,  under  the  circumstances  stated  in  the  pleadings,  should 
we  see  any  reason  to  differ  with  them.  Upon  the  construction  of  the 
section  we  are  of  opinion  that,  in  the  cases  to  which  it  applies,  the  Tithe 
Commissioners  are  bound  to  act  under  it,  and  must  confirm  according 
to  its  provisions.  The  words  undoubtedly  are  only  empowering ;  but 
it  has  been  so  often  decided  as  to  have  become  an  axiom,  that,  in  public 
statutes,  words  only  directory,  permissory,  or  enabling  may  have  a 
compulsory  force  where  the  thing  to  be  done  is  for  the  public  benefit 
or  in  advancement  of  public  justice.  Now  we  cannot  but  see  that  the 
Legislature  has  considered  the  extinction  of  the  payment  of  tithes  in 
^ .-_  kind  by  an  equitable  commutation  in  "^land  or  money  to  be  a 
-'  great  public  benefit ;  and  this  section  is  clearly  made  for  the 
advancement  of  such  benefit :  it  supposes  the  case  of  an  agreement  for 
the  giving  land,  or  money,  or  both,  instead  of  tithes  or  glebe;  that 
such  agreement  is  not  of  legal  validity ;  and  that  the  compensation  is 
either  a  fair  equivalent  or.  not :  in  the  former  case  it  empowers  the 
Commissioners  simply  to  confirm ;  in  the  latter,  to  confirm,  and  alrto  to 
jkward  a  rent-charge,  which  in  addition  may  make  up  a  fair  equivalent ; 
and,  subject  to  these,  to  extinguish  the  right  to  the  tithe  in  kind,  or 
the  glebe,  or  any  other  rent-charge.  The  provision  for  the  case  of  the 
agreement  unfair  in  amount  appears  to  us  strong  to  show  that,  wherever 
the  tithe-owner  and  tithe-payer  had  come  to  such  agreement  as  the 
section  contemplates,  which  would  be,  so  far  as  it  went,  in  accordance 
with  the  general  policy  of  tithe  extinction,  the  Commissioners  should 
not  be  at  liberty  to  throw  it  wholly  aside,  but  must  make  it  the  basis 
of  their  own  settlement,  even  when,  standing  by  itself,  it  was  not  fair 
in  amount.  Assuming  that  commutation  is  in  itself  desirable,  in  the 
case  of  any  particular  agreement  for  that  purpose  want  of  legal  validity 
and  insufiiciency  in  value  would  be  the  only  objections ;  and  these,  in 
effect,  the  statute  puts  out  of  the  way.  The  section  indeed  does  not 
provide  for  the  possible  case  of  an  agreement  which  gave  the  tithe- 
owner  too  much ;  but  it  may  well  have  thought  such  a  case  too  impro- 
bable in  fact  to  make  it  necessary  to  provide  specially  for  it. 
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Still  the  question  remains,  whether  the  agreements  in  question,  both 
or  either,  are  shown  upon  the  pleadings  to  be  within  the  section.  To 
ascertain  this  we  must  refer  to  the  writ  and  certain  parts  of  the  return 

♦The  former  shows  the  first  agreement  to  have  been  entered  rutATft 
into  in  September,  1697.  The  parties  to  it  are  the  impropriator,  *- 
the  vicar  with  glebe,  the  lords  of  certain  manors  in  the  parish,  and  the 
owners  of  certain,  not  said  to  be  all  the  lands  in  the  parish :  and  it  is, 
first,  for  the  enclosure  and  allotment  of  certain  unenclosed  lands,  which 
the  allottees  were  severally  to  hold  free  of  all  commons,  tithes,  and  other 
duties  to  be  claimed  bj  the  impropriator  or  the  vio^r  or  any  owner  of 
land,  reserving  Only  all  manorial  services,  quit-rents,  escheats,  &c. : 
secondly,  that  1«.  per  annum  should  be  paid  to  the  impropriator  for 
every  acre  of  the  Old  enclosures  by  the  persons  therein  named.  Under 
this  agreement  no  provision  appeal's  to  have  been  made  for  the  vicarial 
tithes,  except  as  to  those  of  the  New  enclosures :  and,  as  to  these,  the 
writ  states  that  a  plot  called  Preacher's  Plot^  containing  somewhat  more 
than  23  acres,  was  allotted  to  the  vicar  in  lieu  of  all  tithes  payable  to 
him  in  respect  of  the  New  enclosures,  arid  also  in  lieu  of  his  rights  of 
common  over  them ;  and  also  that  there  were  further  allotted  to  him, 
for  glehe^  other  plots  amounting  to  somewhat  more  than  30  acres :  and 
it  is  alleged  in  the  writ,  but  denied  in  the  return,  that  both  these  allot- 
ments the  then  vicar  and  his  successors  down  to  and  including  the  pre- 
sent incumbent  have  enjoyed  and  this  last  still  enjoys.  This  is  the  first 
agreement ;  and  under  it  it  is  alleged  and  not  denied  that  380  acres 
were  allotted  to  the  impropriator  as  such,  and  as  owner  of  Old  enclosed 
lands ;  and  that  other  portions  were  allotted  to  the  other  parties  to  the 
agreement,  which  allotments  have  remained  .in  force  to  the  present  day. 
But  it  is  obvious  that  this  is  not,  nor  professes  to  be  any  agreement  in 
respect  of  the  vicarial  tithes  generally :  ^whatever  the  vicar's  r^j^i^i^ 
endowment  was  as  regarded  the  Old  enclosures,  so  far  as  appears,  ^ 
it  remained  unafTected.  The  writ,  however,  goes  on  to  show  that,  in 
1707,  in  consequence  of  the  then  vicar's  dissatisfaction  with  the  agree- 
ment of  1697,  a  second  agreement  was  come  to  between  him  and  the 
then  landowners  of  the  parish,  by  which  \\d.  per  acre  on  all  the  lands 
in  the  parish  was  to  be  paid  to  him  in  respect  of  all  small  tithes  through- 
out the  parish ;  and  the  writ  alleges  that  this  payment  was  made  and 
accepted  down  to  1812. 

By  the  return  it  appears  that  the  present  vicar  was  inducted  in  1796; 
that  he  has  never  been  in  possession  or  enjoyed  the  profits  of  the 
Preacher *s  Plot ;  and  that  he  received  the  l^d.  per  acre  in  lieu  of  small 
tithes  down  to  1811  in  ignorance  of  the  origin  of  such  payment:  that, 
as  soon  as  he  discovered  it,  he  gave  due  notice  to  determine  it,  and  has 
never  since  received  it;  and  at  the  time  of  giving  such  notice  he  also 
offered,  and  is  now  willing,  to  give  up  any  land  which  he  held  in  lieu  of 
small  tithes.     <'  It  further  appears,"  &c« 
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His  Lordship  then  stated  the  proceedings  in  equity,  in  the  words 
given,  ant^,  p.  468 ;  with  the  fact  stated  in  the  return  that  neither 
agreement,  so  far  as  they  related  to  the  vicar,  had  been  acted  upon  since 
the  filing  of  the  bill  in  1812. 

Upon  these  special  facts  we  have  to  determine  whether  the  agreements 
presented  to  the  notice  of  the  Commissioners  in  1843  are  such  as  they 
were  bound  to  confirm :  and  we  are  of  opinion  that  they  are  not.  It 
may  be  very  true,  as  argued,  that  the  decrees  in  the  suits  between  the 
vicar  and  occupiers  were  not  made  in  such  suits,  or  between  such  parties, 
as  to  bind  the  right ;  that  is  to  say,  they  could  not  have  been  receivable 
*±l9r[  ^^  '^'evidence  to  that  effect  in  any  suit  in  which  the  right  was  to 
-'  be  determined :  but  they  were  still  facts  in  the  case  very  mate- 
rial, when  coupled  with  others,  to  enable  the  Commissioners  to  determine 
whether  the  agreements  in  question  were  within  the  7th  section  of  the 
statute,  and  therefore  to  be  confirmed.  To  be  such,  they  must  have 
been  agreements  subsisting  in  fact,  requiring  confirmation  only  because 
wanting  validity  in  law.  Here  the  evidence  was  that  for  thirty  years 
before  the  statute  passed  the  vicar  had  repudiated  them  ;  which,  their 
illegality  being  admitted,  he  had  then  a  clear  right  to  do  (and  it  is  a  con- 
dition of  their  coming  within  the  act  at  all,  that  they  were  illegal):  that, 
when  he  insisted  on  his  common  law  right,  the  only  defence  made  was 
on  the  footing  of  these  agreements :  that,  if  they  had  been  valid,  that 
defence  must  have  prevailed :  and  the  Court,  being  competent  to  enter- 
tain the  question,  decided  for  the  account  and  against  the  agreements : 
that  the  impropriator,  who,  by  his  tenant  Dawsop  (with  whom  the  return 
identifies  him),  had  stood  at  first  upon  the  agreements,  then  acquiesced 
in  the  decision,  and  claimed  the  tithe  of  lambs  and  wool  as  against  the 
vicar  and  an  occupier,  which,  if  the  agreements  subsisted,  he  could  not 
have,  because  under  the  first  of  them  the  880  acres  and  the  1%.  per 
acre  covered  clearly  all  the  tithe  of  every  kind  to  which  he  was  entitled  : 
and,  finally,  that,  from  the  termination  of  the  suit,  there  had  been  a 
general  acquiescence  in  what  they  substantially  decided,  and  an  aban- 
donment of  the  agreements.  We  think  that  the  Commissioners  had  a 
right  to  draw  the  conclusion  which  they  did  from  these  facts,  that  the 
agreements  were  not  in  a  state  to  be  confirmed,  because  not  in  fact  sub- 
i^A;f(\-\  ^ting.  It  would  be  very  mischievous  *to  hold  that  every  illegal 
-*  agreement,  however  long  since  abandoned,  and  not  bet  aside  by 
any  decree  only  because  not  insisted  on  in  any  suit  in  which  that  coald 
be  conclusively  decided,  was  within  the  section,  and  necessarily  to  be 
confirmed  by  the  Commissioners.  The  reasonable  limitation  of  the 
words  must  be  to  such  agreements  as  were  being  acted  upon,  or  only 
questioned  in  pending  suits,  at  the  time  the  commutation  of  the  tithea 
comes  under  the  consideration  of  the  Commissioners. 

We  are  thus  brought  to  the  conclusion  t)iat  the  writ  is  bad  in  respect 
of  one  of  the  matters  which  it  commands  to  be  done :  and  this  raisefi 
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the  seoond  qaestion,  whether  the  writ,  commanding  this  to  be  done  with 
«ther  things,  can  be  sustained.  One  mode  of  trying  this  is  to  consider 
whether  a  peremptory  writ  can  go  in  any  other  form  than  that  of  the 
first  writ:  if  not,  anything  which  shows  that  the  writ  could  not  issue 
peremptorily  in  its  present  form  is  a  sufficient  return  to  it  in  its  present 
stage,  and  shows  that  it  ought  not  to  have  issued  at  all. 

Upon  this  point  the  practice  appears  to  be  uniform,  that  there  must 
be  no  variation  between  the  two  writs  but  in  the  omission  in  the  record 
to  call  on  the  defendants  to  show  cause  why  they  should  not  obey,  and 
in  the  insertion  of  the  word  "peremptory."  And  it  has  certainly  been 
well  understood  that  on  the  argument  for  issuing  the  writ  the  rule  for 
it  might  be  moulded  by  the  Court,  but  that,  when  it  has  issued,  the  writ 
itself  cannot  be  altered.  In  Rex  v.  The  Church  Trustees  of  St.  Pan- 
cra8,(a)  3  A.  &  E.,  reported  more  fully  in  5  Nevile  *&  Manning,  r:^^o/\ 
this  distinction  was  formally  laid  down  and  acted  on.  There  was  ^ 
a  writ  and  return,  and  demurrer  to  the  return  :  the  writ  was  objected 
to  as  commanding  a  thing  to  be  done  at  such  time  and  place,  or  times 
and  places,  as  auditors  might  appoint,  whereas  the  only  duty  was  to  do 
it  at  a  place  particularly  specified  in  the  local  act :  and  it  was  urged 
that  the  writ  might  be  moulded  so  as  to  limit  the  command  to  that  place. 
But  the  Court  refused,  and  held  the  objection  fatal,  Lord  Dbnmaic,  C. 
J.,  saying :  <<  it  is  not  a  rule,  but  the  writ  itself,  that  is  before  ns.  We 
must  enforce  it  in  the  terms  in  which  it  has  issued,  or  not  at  all/'  My 
brother  Patteson  says :  « If  one  thing  only  is  directed  by  the  manda- 
mos,  and  that  is  against  the  act  of  parliament,  it  would  be  a  dangerous 
precedent  to  grant  a  peremptory  mandamus  in  the  manner  suggested. 
We  should  be  remoulding  the  writ.  We  may  mould  the  rule  for  a  man- 
damus, but  not  the  writ  itself. "(i)  This  case  appears  to  determine  the 
present.  Nothing  is  suggested  as  really  in  controversy  in  the  suits  or 
differences,  alleged  to  exist,  but  the  construction  of  the  agreements,  and 
the  right  to  have  them  confirmed :'  but,  even  if  they  were  distinct,  the 
principle  of  the  decision  would  equally  apply :  the  writ  ought  not  to 
have  issued  in  its  present  form ;  and  we  cannot  enforce  it  in  that  form : 
it  might  lead  to  great  injustice  to  parties  who  refuse  to  accede  to  a 
demand  which  calls  on  them  to  do  several  things,  and  it  would  be  full 
of  practical  inconvenience,  if  the  Court  had  to  determine  under  what 
circumstmices  a  writ  shall  be  divisible,  what  part  of  it  might  be  enforced, 
and  what  not ;  which  it  must  do  if  *the  writ  be  held  divisible  at  r^Mc^^ 
all :  whereas  there  is  no  hardship  in  holding  that  the  prosecutor  *- 
must  be  careful  not  to  insist  on  more  in  the  first  instance  than  the  law 
will  allow  him  to  enforce  in  the  end.  But,  at  all  events,  the  points 
baring  been  decided,  and  that  according  to  the  practice  of  the  Court, 
fpe  should  do  wrong  if  we  were  to  adopt  any  other  course. 

(«)  8  A.  A  B.  586  (B.  C.  L.  R.  roL  80),  8.  G.  5  Ner.  A  M.  219  (B.  G.  L.  R.  roL  86). 
(»)  3  A.  A  B.  642,  648  (B.  9.  L.  R.  roL  30). 
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This  makes  it  unnecessary  to  consider  the  remaining  questions,  or 
the  objections  in  form  to  parts  of  the  return  which  do  not  come  in 
question  upon  the  point  on  which  we  decide.  Our  judgment,  therefore, 
will  be  for  the  defendants.  This  is  the  judgment  of  my  brothers 
WiQHTMAN,  Eblb,  and  myself. 

Judgment  for  defendants.(a) 

(a)  The  above  cue  wai  referred  to,  on  the  last  point,  in  Regina  «.  The  Kidwelly  A  Llaneliy 
Canal  A  Tramroad  Companj,  argaed  in  Hilary  Vacation  (9th  Febroary),  1849,  on  demmrer  to 
the  return,  by  P<t»kUy  in  aapport  of  the  demurrer,  and  (7Mmey,  eontril  (before  Lord  Dehmait,  C. 
J.,  Pattrsom,  Colkridob,  and  Wiortmah,  J8.)>  And  decided  in  the  Hilary  vaeation  fttUowing, 
February  26tb,  1850;  when  Pattbsom,  J.,  delivered  the  Judgment  of  the  Court  aa  follows: 

One  objection  to  tbi^  writ  of  mandamne  appears  to  us  to  be  fatal*  and  to  render  it  nnaeceMaiy 
to  entor  into  other  points  which  were  raised  on  the  argument  The  writ  directs  the  defendants 
to  reinstate,  repair,  and  maintain  the  railway.  Now,  so  far  as  the  direction  to  maintain  goes,  it 
is  wrong,  for  it  would  extend  to  all  time  pros'pectively,  and  cannot  have  been  refused  by  th« 
defendants.  Therefore,  in  Bex  «.  The  Severn  and  Wye  Railway  Company,  2  B.  A  Aid.  649,  the 
Court  restricted  the  writ,  and  directed  the  rule  to  be  absolute  for  a  writ  of  mandamus  to  reinatato 
and  lay  down  again,  but  not  to  maintain,  the  tramroad.  We  cannot  now  alter  or  mould  the 
writ;  and,  if  we  were  to  grant  a  peremptory  writ  of  mandamus,  it  must  follow  the  language  of 
the  present  writ,  and  direct  the  defendants  to  maintain.  This  point  we  decided  very  lately  in 
the  cose  of  Regina  v.  Tithe  Commissioners ;  and,  if  there  be  any  doubt  upon  the  question,  thmt 
doubt  mu9t  be  resolved  by  a  Court  of  Error.    Judgment  for  defendants. 

Sec  also  Begina  «.  Caledonian  Railway  Company,  16  Q.  B.  19  (B.  C.  L.  B.  vol.  71). 


.^    *THOMAS  BOURKE  RICKETTS  and  HARRIET  his  Wife 
'*^'^-'    V.  WILLIAM  FRANCIS  BENTINCK  LOFTUS.     Dec.  18. 

Declaration  in  account  stated  that  L.»  by  deed  (which  was  in  defendant's  custody,  so  that  profert 
could  not  be  made),  settled  land  to  such  uses  as  L.  should  appoint,  and,  in  default  of  appoint- 
ment, to  certain  specific  uses  which  were  stated  in  the  declaration  :  and  that  L.  died  without 
appointing :  whereby  the  limitations  in  default  of  appointment  took  effect,  under  which  plsin. 
tiff*  and  defendant  became  tenants  in  common.  From  the  limitations,  Ac,  stated  in  the  ded*- 
ration,  it  appeared  that  they  would  become  8U<;h  tenants. 

The  declaration  went  on  to  allege  that  defendant  received  the  rents  and  profito,  and  oagjht  aa 
bailiff  to  have  rendered  an  account  of  what  he  received  more  than  bis  share,  bat  had  n«t 
rendered  such  account. 

The  pica  set  out  the  deed,  which  appeared  to  be  to  the  effect  stoted  in  the  declaration ;  and  St 
alleged  that  L.  did  appoint,  setting  out  the  appointment,  which  ahowed  that  plaintiff'  waad 
defendant  were  not  tenante  in  common.  , 

The  plea  concluded  with  a  verification. 

Held,  on  special  demurrer,  a  good  plea;  for  that  the  fact  of  this  appointment  ought  not  to  bare 
been  pleaded  as  a  traverse  of  the  allegation  of  non -appointment,  such  allegation  in  the  o(»ant 
being  unnecessary  ;  and  that,  even  if  such  sllegatton  had  been  necessary,  it  was  still  Dtotmsmrj 
for  the  plea  to  set>ut  the  appointment,  in  order  to  show  ite  effect 

Account  against  defendant,  as  bailifT,  according  to  the  statute,  &e. 
The  declaration  charged  that,  whereas  heretofore,  and  before  the  com- 
mencement of  this  action,  to  wit,  on  26th  April,  1790,  William  Loftus 
was  seised  in  his  demesne  as  of  fee  of  and  in  the  manor,  lordship,  cast1ea« 
towns,  messuages,  cottages,  lands,  hereditaments,  and  premises  in  the 
indenture  hereinafter   next  mentioned  conveyed  as  hereinafter  men- 
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tioned ;  and,  being  so  seised,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  by  a  certain  indenture  of  bargain  and  sale,  made  between 
William  Loftas  of  one  part  and  Arthur  Wolfe  and  John  Beresford  of  the 
other  part,  the  day  and  year  last  aforesaid,  &c. :  the  declaration  then 
alleged  a  bargain  and  sale  to  Wolfe  and  Beresford,  for  a  year  from  the  day 
before  the  date,  whereby,  and  by  force  of  the  statute,  &c.  (of  uses),  they 
became  possessed  for  the  said  term,  the  reversion  being  vested  in  William 
Loftas :  and  afterwards,  to  wit,  on  27th  April,  1790,  while  Wplfe  and 
Beresford  were  so  possessed,  by  another  indenture  then  made  between  the 
Mid  William  Loftns  of  the  first  part,  George  Marquis  Townshend  and  The 
Right  *  Honourable  Lady  Elizabeth  Townshend  of  the  second  part,  r^^^o 
the  said  A.  Wolfe  and  J.  Beresford  of  the  third  part,  William  Henry  *- 
Cavendish,  Duke  of  Portland,  and  the  Right  Honourable  John  Towns- 
hend (commonly  called  Lord  John  Townshend)  of  the  fourth  part,  the 
Ri^ht  Honourable  Frederick  Townshend  (commonly  called  Lord  Frede- 
rick Townshend)  and  William  Henry  Cavendish  Bentinck,  Marquis  of 
Titchfield,  of  the  fifth  part,  and  the  said  Lord  F.  Townshend  and  J. 
Wolfe,  Esquire,  of  the  sixth  part  (which  said  indenture,  not  being  in 
the  custody,  control,  or  possession  of  plaintiflEs,  but  in  the  custody,  kc^^ 
of  defendant,  plaintiffs  cannot  bring  here  into  Court,  the  date  whereof 
is  the  day  and  year  last  aforesaid),  the  said  William  Loftus,  for  the 
considerations  therein  mentioned,  did  grant,  bargain,  sell,  alien,  releasOi- 
and  confirm  to  the  said  A.  Wolfe  and  J.  Beresford,  and  their  heirs,  the 
said  manor,  lordship,  &c.,  and  premises,  bo  in  and  by  the  said  last-men- 
tioned indenture  bargained,  &c. :  to  have  and  to  hold  the  same  to  them, 
Wolfe  and  Beresford,  and  their  heirs,  to  the  use  of  the  said  William 
Loftus  and  his  heirs  till  a  certain  intended  marriage  between  him  and 
the  said  Lady  Elizabeth  Townshend  should  be  had ;  and,  immediately 
after  the  solemnization  thereof,  to  the  use  of  the  said  William  Loftus 
for  and  during  his  natural  life,  &c.  (limitation  to  preserve  contingent 
remainders) ;  and,  subject  to  and  after  various  other  uses  (all  of  which 
had  been  determined  and  satisfied  before  the  receipt  of  the  rents  and 
profits  by  defendant  as  hereinafter  mentioned),  as  to,  for,  and  concern- 
ing the  said  manor,  lordship,  &c.,  and  premises,  to  the  use  of  Henry 
Loftus,  William  Francis  Bentinck  Loftus,  Mary  Ann  Loftus,  the  said 
Harriet,  the  now  plaintiff,  then  Harriet  Loftus,  ^and  Frances  ri^4c%A 
Mary  Loftus,  the  sons  and  daughters  of  the  said  William  Loftus  ^ 
by  Margaret  his  late  wife,  deceased,  for  such  estate  and  estates,  and  in 
such  parts,  shares,  and  proportions,  manner  and  forms,  as  the  said 
William  Loftus  should  from  time  to  time,  by  any  deed  and  deeds,  writ* 
ing  or  writings,  to  be  by  him  sealed  and  delivered  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  with  or  without  power 
of  revocation,  or  by  his  last  will  and  testament  in  writing,  to  be  by  him 
signed,  sealed,  published,  and  declared  in  the  presence  of  and  attested 
by  three  or  more  credible  witnesses,  direct,  limit,  give,  devise,  or  appoint 
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advancement  in  the  world  and  preferment  in  marriage  of  the  said 
Henry  Loftus,  W.  F.  B.  Loftus,  M.  A.  Loftus,  Harriet  Loftus,  and  F. 
M.  Loftus,  the  sons  and  daughters  of  the  said  William  Loftas  by  the 
said  Margaret  his  late  wife,  deceased,  or  any  or  either  of  them,  to  be 
raised  and  paid  at  such  times,  and  with,  under,  and  subject  to  such- 
provisoes,  conditions,  and  limitations  over,  such  limitations  over  being 
for  the  benefit  of  some  or  one  of  such  children,  as  in  and  by  such  deed 
or  deeds,  to  be  sealed  and  delivered  and  attested  as  aforesaid,  should 
be  directed,  declared,  or  expressed  of  or  concerning  the  same,  so  as,  in 
each  of  the  said  several  grants,  demises,  limitations,  or  appointments, 
respectively,  there  should  be  inserted  clauses,  &c. :  indemnifying  trus- 
tees, and  for  determining  terms  when  trusts  should  be  satisfied  and  at 
an  end.     As  by  the  said  indenture,  &c. 

Averment,  that  the  said  intended  marriage  between  the  said  W. 
Loftus  and  Lady  Elizabeth  Townshend,  after  the  making  of  the  last- 
mentioned  indenture,  to  wit,  on,  &c.,  was  had  and  solemnized,  and  that 
afterwards,  and  in  the  lifetime  of  the  said  William  Loftus,  the  said 
plaintiff  Thomas  Bourke  Ricketts,  to  wit,  on,  Ac,  took  to  wife  the  said 
Harriet  Loftus;  and  the  said  Mary  Ann  Loftus  and  Frances  Mary 
Loftus,  after  the  execution  of  the  said  deed,  and  in  the  lifetime  of  the 
said  William  Loftus,  to  wit,  on,  &c.,  did,  and  each  of  them  did,  depart 
this  life  without  leaving  any  heir  *or  heirs  of  their  or  either  of  ruc^^.^ 
their  bodies  lawfully  issuing.  And  that  the  said  William  Loftus,  ^ 
afterwards,  to  wit,  on  Idth  July,  1831,  departed  this  life  without  having 
made  any  such  direction,  limitation,  gift,  devise,  or  appointment  as  in 
the  said  indenture  and  hereinbefore  mentioned,  and  without  having 
made  any  valid  grant,  demise,  limitation,  or  appointment  under  or  by 
virtue  of  the  said  proviso.  And  that  the  said  W.  F.  B.  Loftus,  the 
now  defendant,  and  the  said  Harriet  survived  him:  whereupon  and 
whereby  the  plaintiffs  were  seised,  in  right  of  the  said  Harriet,  in  their 
demesne  as  of  fee  tail,  that  is  to  say,  to  them  and  the  heirs  of  the  body 
of  the  said  Harriet  lawfully  issuing,  of  a  great  part,  that  is  to  say,  one 
undivided  moiety,  of  the  said  manor,  lordship,  &c.,  and  premises,  as 
tenants  in  common  thereof  with  the  defendant.  And  defendant,  for  a 
long  space  of  time  after  the  said  marriage,  to  wit,  from  thence  hitherto, 
held  the  said  manor,  lordship,  &c.,  and  premises,  together  with  the 
plain  tiffs,  as  tenants  in  common  as  aforesaid :  and  defendant  had  also, 
during  all  that  time,  the  care  and  management  of  the  whole  of  the  said 
manor,  lordship,  &c.,  and  premises,  and  took  the  rents,  issues,  and 
profits  thereof.  By  reason  whereof,  and  according  to  the  statute  in 
that  case,  &c.,  it  became  and  was  the  duty  of  defendant,  as  bailiff  of 
the  plaintiffs  in  right  of  the  said  Harriet  of  what  he  received  more 
than  his  just  share  thereof,  to  render  a  reasonable  account  thereof  to 
the  plaintiffs,  and  their  share  thereof,  according  to  the  form  of  the 
statute,   &c.      And,  although  defendant,  during  the  time  aforesaid, 
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received  more  than  his  jast  share  of  the  rents,  issues,  and  profits  of  the 
said  manor,  lordship,  &c.,  and  premises,  and  plaintiff's  share  thereof, 

♦iftfti  ^^^^  ^®  ^^  *s«y>  the  whole  of  the  rents,  issues,  and  profits  of  the 
^  paid  manor,  lordship,  &c.,  and  premises :  yet  defendant,  though 
he  was  afterwards,  to  wit,  on,  &c.,  requested  by  the  plaintiffs  so  to  do, 
has  not  yet  rendered  a  reasonable  account  to  plaintiffs  of  the  said 
rents,  &c.,  so  received  as  aforesaid,  or  either  of  them,  or  any  part 
thereof,  or  of  the  said  share  of  the  plaintiffs,  or  any  part  thereof,  but 
has  hitherto  wholly  neglected  and  refused  so  to  do :  contrary  to  the 
form  of  the  statute,  &c. 

Plea  8.  That  true  it  is  that,  after  the  making  of  the  indenture  first 
mentioned,  and  while  Wolfe  and  Beresford  were  so  possessed  of  the 
term,  and  the  reversion  remained  in  William  Loftus,  to  wit,  on  27th 
April,  1790,  the  said  indenture  of  release  was  made,  as  in  the  declara- 
tion mentioned;  and  that  the  last-mentioned  indenture  is  not  in  the 
custody,  &c.,  of  plaintiff's,  but  in  the  custody,  &c.,  of  defendant ;  and 
defendant  now  brings  into  Court  here  the  'last-mentioned  indenture, 
which  is  in  the  words  and  figures  following,  that  is  to  say :  «« This  inden- 
ture,"  &c.  (The  indenture  was  set  out  verbatim  ;  but  it  was  not  sug- 
gested that  the  effect  was  not  accurately  stated  in  the  declaration,  so  far 
as  respects  the  present  question.)  That  William  Loftus,  in  his  lifetime, 
to  wit,  on  20th  July,  1804,  in  pursuance,  fulfilment,  and  execution  of 
the  proviso  in  the  indenture  of  release,  &c. :  the  plea  then  set  out  an 
appointment  of  the  said  manor,  lordship,  &c.,  and  premises  to  Arthur 
French  and  Charles  Lucas  Edridge,  for  a  term  of  one  thousand  years 
from  the  decease  of  William  Loftus,  in  trust,  by  sale  or  mortgage,  to 
raise  money  to  a  certain  amount,  to  be  applied  as  therein  mentioned. 
That  afterwards,  to  wit,  on  15th  July,  1831,  William  Loftus  died,  from 

which  time  French  and  Edridge  were  ^possessed  for  the  term ; 

the  trusts  whereof  have  not  been  satisfied.  And  defendant 
further  says  that  the  said  William  Loftus,  by  such  appointment  so  by 
him  in  his  lifetime  in  and  by  the  said  indenture  made  to  the  said  A. 
French  and  C.  L.  Edridge  as  aforesaid,  did  make  a  valid  appointment 
under  and  by  virtue  of  the  power  in  the  said  proviso  in  the  said  inden- 
ture of  release  or  settlement  contained,  and  in  the  said  declaration  in 
that  behalf  mentioned.     Verification. 

Plea  4.  That,  after  the  making  of  the  indenture  of  release,  which 
was  and  is  in  the  words  and  figures  as  in  the  third  plea  set  out,  and 
after  the  marriage  between  William  Loftus  and  Lady  Elizabeth  Towns- 
hend  had  been  solemnized  as  in  the  declaration  mentioned,  and  in  the 
lifetime  of  William  Loftus,  to  wit,  on  5th  April,  1823,  the  said  Henry 
Loftus,  in  the  last-mentioned  indenture  mentioned,  did  depart  this  life. 
That  William  Loftus,  since  deceased,  in  his  lifetime,  afterwards,  and 
after  the  making  of  the  last-mentioned  indenture,  and  after  his  mar- 
riage with  Lady  Elizabeth  Townshend,  and  after  the  decease  of  Henry 


*489] 


14  ADOLPHUS  &  ELLIS.    N.  S.  489 


Loftas,  and  after  the  plaintiff  T.  B.  Ricketts  had  taken  to  wife  the  said 
Harriet  Loftus,  and  after  the  respective  deaths  of  the  said  Mary  Anne 
Loftus  and  Frances  Mary  Loftus,  to  wit,  on  15th  July,  1831,  in  pursu- 
ance and  execution  of  the  said  power  of  appointment  in  and  by  the 
last-mentioned  indenture  reserved  to  him,  William  Loftus,  did,  by  his . 
last  will  and  testament  in  writing  by  him  signed,  &c.  (stating  perform- 
ance of  the  specified  requisites),  appoint  the  said  manor,  lordship,  &c., 
and  premises,  and  every  part  thereof,  with  the  appurtenances  to  the 
same  belonging,  but  subject  and  without  prejudice  to  the  trusts  of  a 
certain  term  of  *one  thousand  years  limited  and  created  in  the  r4,jq/^ 
said  manors  and  hereditaments  by  the  said  deed  of  appointment  ^ 
bearing  date  20th  July,  1804,  in  the  third  plea  mentioned,  to  the  use, 
intent,  and  purpose,  &c.  (the  limitations  of  the  will  were  then  set  out, 
giving  an  annual  rent-charge  of  100/.  to  the  plaintiff  Harriet  for  life, 
and,  subject  thereto,  appointing  the  manor,  lands,  and  hereditaments 
to  the  use  of  defendant  in  fee) :  such  appointment,  so  by  William 
Loftus,  in  his  lifetime,  in  and  by  his  said  last  will  and  testament,  made 
as  aforesaid,  being  such  appointment  as,  in  and  by  the  said  indenture 
above  set  out,  the  said  W.  Loftus  was  authorized  and  empowered  to 
make  and  execute.  Averment,  that  the  said  W.  Loftus  afterwards,  to 
wit,  on  15th  July,  1831,  died  without  altering  his  said  will  as  to  the 
said  appointment.     Verification. 

Special  demurrer  to  both  pleas,  assigning  (among  others)  the  causes 
afterwards  insisted  upon  in  argument.     Joinder. 

The  demurrer  was  argued  in  last  term,(a)  and  this  yacation.(() 
WHIMj  for  the  plaintiff. — One  question,  which  this  demurrer  raises, 
is  of  substance;  namely,  whether  either  of  the  appointments  set  out  in 
the  third  and  fourth  pleas  be  valid.  That  point  has  already  been 
decided  in  the  affimative,  as  to  both,  in  Ricketts  v.  Loftus,  4  Y.  &  Coll. 
Exch.  £q.  519,  by  Aldbrson  and  Rolfe,  Bs.,  on  the  Equity  side 
of  the  Exchequer.  If  the  Court  will  entertain  the  question,  it 
*is  proposed  to  dispute  the  propriety  of  that  decision.  [Cole-  w-^mq^ 
RIDGB,  J. — As  that  point  has  been  decided  by  a  Court  of  ^ 
co-ordinate  jurisdiction,  and  you  can  go  into  error  upon  that  decision, 
we  think  we  ought  not  to  hear  the  point  argued.]  Then,  as  to  the  form 
of  the  pleas :  if  the  deed  set  out  in  the  third  plea,  and  referred  to  in 
the  fourth,  vary  in  effect  from  the  deed  recited  in  the  declaration,  the 
pleas  ought  to  have  been  in  the  form  of  a  traverse.  Again,  as  to  the 
appointments  alleged  in  these  pleas.  The  declaration  sets  out  a  state 
of  facts  negativing  any  appointment  by  William  Loftus,  and  deducing, 
from  the  facts,  and  the  absence  of  appointment,  an  interest  in  the 
plaintiffs  and  defendant  which  is  substantively  alleged.     The  plea.3 

(a)  Noramber  30Ui :  before  Coleridor,  WioHTirAir,  and  Eels,  Js. 

(6)  December  5th :  before  Pattrboii,  Colreidor,  and  Bslr,  Je.    CoLERiDaE,  J,,  left  the  Court 
iowarda  the  oloee  of  the  argument. 


401  IIICKETTS  V.  LOFTUS.    M.  V.  1849. 


allege  appointments,  so  as  to  show  an  interest  not  consistent  with  that 
alleged  in  the  declaration.  That  is  a  traverse  of  a  conclusion  of  law. 
But,  further,  the  execution  of  the  appointments  being  inconsistent  in 
fact  with  the  necessary  allegation  in  the  declaration  that  there  was  no 
appointment,  each  plea  is  in  effect  an  argumentative  traverse ;  the  pleas 
should  have  concluded  to  the  country.  If  it  was  necessary  to  plead 
the  particular  effect  of  the  appointments,  that  might  have  been  done 
with  an  absque  hoc. 

Peaeocky  contrd.. — The  deed,  as  set  out,  does  not  vary  in  effect  from 
that  recited  in  the  declaration :  the  plea  merely  gives  it  more  folly. 
There  could  therefore  be  no  traverse  as  to  this.  As  to  the  allegations 
of  the  appointments.  The  declaration,  upon  the  facts  therein  stated, 
deduces  the  title  correctly.  The  pleas  do  not  dispute  that  conclusion 
of  law.  They  do,  however,  show  other  facts  which,  by  way  of  confes- 
'*±W^  ^^^^  ^^^  avoidance,  destroy  the  ^ect  of  the  facts  alleged  in  the 
'^^  ^declaration.  And  the  facts  so  shown  in  the  pleas  are  in  the 
nature  of  new  facts  :  because,  although  the  declaration  does  negative  the 
fact  of  the  appointment,  that  was  unnecessary  and  premature ;  and  the 
defendant  could  not  answer  by  denying  that  W.  Loftus  had  made  no 
appointment ;  he  was  bound  to  show  affirmatively  what  is  the  appoint- 
ment on  which  he  relies.  There  might  well  be  an  appointment  not 
destroying  the  interest  which  the  declaration  sets  up.  If  a  declaration 
alleges  that  A.  was  seised  in  fee,  and  then  goes  on  to  aver  that  he  died 
seised,  the  plea  cannot  traverse  the  dying  seised,  but  must  show  how 
the  estate  determined  in  A.*8  lifetime.  So,  if  the  declaration  stated 
that  A.  devised,  and  died  without  revoking  his  devise,  a  simple  traverse 
of  A.  having  died  without  revoking  would  be  demurrable.  In  Powell  v, 
Bradbury,  7  Com.  B.  201  (E.  G.  L.  R.  vol.  62),  the  declaration  charged 
that  the  defendants  wrongfully  and  without  reasonable  cause  dismissed 
plaintiff;  the  plea  was  that  they  did  not  dismiss  him  wrongfully  and 
without  reasonable  cause,  in  manner,  &c. :  and  it  was  held  that  this  put 
in  issue  merely  the  fact  of  the  dismissal :  the  plea  ought  to  have  shown 
reasonable  cause  affirmatively;  the  denial  of  reasonable  cause  in  the 
declaration  was  premature,  and  so  not  traversable.  <<  A  traverse  is  not 
good  when  taken  on  matter,  the  allegation  of  which  was  premature, 
though  in  itself  not  immaterial  to  the  case ;"  Stephen  on  Pleading,  276 
(5th  ed.),  citing  Sir  Ralph  Bovy's  case,  1  Vent.  217.  [Colkridgb,  J. 
— I  do  not  understand  Mr.  Willes  to  dispute  the  general  rule :  but  he 
says  that  the  allegation  in  the  declaration  was  necessary.]  It  is  an 
*4Q^T  ^°^^*"^®  ^^  ^'^**  '®  called  in  Sir  Ralph  Bovy's  case  ^leaping 
-*  before  coming  to  the  stile;  the  declaration  relies  upon  an  estate 
shown  to  be  vested  until  displaced  by  an  appointment :  it  is  for  the 
defendant  to  show  that  it  was  so  displaced.  In  Hollis  v.  Palmer,  2  New 
Ca.  713,  a  count  on  a  promissory  note  alleged  payment  of  interest 
within  six  years;  and,  on  demurrer,  it  was  held  that  the  defendant 
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might  plead  the  Statute  of  Limitations  without  noticing  this  allegation. 
Hodgins  v,  Hancock,  14  M.  k  W.  120,t  affirms  the  same  principle. 

WUleSj  in  reply. — The  illustration  suggested  from  the  mode  of  plead* 
ing  a  title  by  descent  fails :  it  is  necessary  to  allege  that  the  ancestor 
died  seised;  and  the  allegation  may  be  traversed  in  terms,  as  appears 
from  Com.  Dig.  Pleader  (G  lO).(a)  Hodgins  v.  Hancock  decided  a 
point  apparently  too  plain  for  argument,  that,  where  a  plaintiff  in  his 
declaration  gave  credit  for  payment  of  part,  this  payment  could  not  «be 
traversed.  In  Hollis  t;.  Palmer,  the  attempt  seems  to  have  been  to 
trick  the  defendant  by  averring  payment  of  interest  within  six  years: 
the  Court  held  this  an  immaterial  allegation,  the  interest  being  merely 
accessory  to  the  principal  debt.  In  Sir  Ralph  Bovy's  Case  the  allega- 
tion, that  the  escape  for  which  the  action  was  brought  was  voluntary, 
was  held  to  be,  though  not  irrelevant,  immaterial  at  that  step,  because 
without  it  a  good  cause  of  action  was  shown.  That  is  not  the  case  as 
to  the  allegation  here :  the  interest  on  which  the  action  is  founded 
arises  only  upon  the  failure  to  appoint.  « In  all  cases  where  the  estate 
or  interest  ^commences  on  a  condition  precedent,  be  the  condition  r^AQA 
cr  €tet  in  the  affirmative  or  negative^  and  to  be  performed  by  the  ^ 
plaintiff,  the  defendant,  or  any  others  the  plaintiff  ought,  in  his  count, 
to  aver  performance;"  Com.  Dig.  Pleader  (C  51).  Powell  v.  Bradbury 
rests  on  the  same  principle  as  Sir  Ralph  Bovy's  Case.  The  rule  intro- 
duced by  the  New  Rules,(()  that  a  special  traverse  must  conclude  to  the 
country,  was  framed  with  the  view  of  preventing  argumentative  tra- 
yerses  concluding  with  a  verification.  Some  difficulty  certainly  might 
arise  if  the  effect  of  the  appointment  did  not  appear.  But  the  meaning 
of  the  averment  in  the  declaration  is  that  no  such  appointment  was 
made  as  could  prevent  the  plaintiff  and  defendant  from  being  tenants 
in  common.  [Patteson,  J. — That  is  the  difficulty :  could  the  defendant 
traverse  that  ?  Could  he  refer  the  question  to  a  jury  ?]  It  may  be 
that  the  declaration  is  specially  demurrable,  because,  if  an  issue  were 
taken  in  the  terms  of  the  allegation,  it  could  not  be  such  an  issue  as, 
whichever  way  found,  would  conclude  the  question ;  that  was  the  princi- 
ple of  Burroughs  v.  Hodgson,  9  A.  &  E.  499  (E.  C.  L.  R.  vol.  86). 
\Peaeock. — The  absence  of  appointment  is  not  in  the  nature  of  a  con- 
dition precedent :  the  interest  is  vested  in  the  first  instance.] 

Cur.  adv.  vulL 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  only  question  for  our  determination  in  this  case  is,  whether  the 
third  and  fourth  pleas,  in  each  '*'of  which  it  is  pleaded  affirma-  rn^AqK. 
tively  that  General  Loftus,  in  the  one  case  by  deed  and  in  the  ^ 
other  by  will,  made  an  appointment  under  a  power,  and  each  of  which 

(o)  Citing  Virion  v.  St  Abyn,  2  Dyer,  107  a. 

(6)  Reg.  Gen.  Hil.  4  W.  4,  General  Rolee  and  Regolationf,  18;  5  B.  A  Ad.  ri.  (E.  C.  L.  R. 
roL  27). 

VOL,  XIV. — 40  2  D 
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pleas  concludes  with  a  verification,  are  good,  or  whether  the  defendant 
ought  to  have  traversed  an  allegation  in  the  declaration  that  General 
Loftus  died  without  making  an  appointment,  and  concluded  to  the 
country. 

We  are  of  opinion  that  the  pleas  are  good.  We  think  the  allegation 
in  the  declaration  premature ;  and  therefore  that  the  defendant  was  not 
bound  to  traverse  it.  According  to  the  case  of  Doe  dem.  Willis  v.  Mar- 
tin, 4  T.  R.  39,  and  many  others,  the  remainder  to  the  children  was 
vested,  subject  to  be  devested  by  the  exercise  of  the  power  of  appoint- 
ment by  General  Loftus.  It  was  unnecessary,  therefore,  in  the  decla- 
ration to  allege  that  the  power  had  not  been  exercised. 

But,  even  if  this  had  been  otherwise,  and  the  allegation  had  been 
absolutely  necessary,  and  even  supposing  that  it  is  to  be  taken  as  a 
direct  allegation  that  General  Loftus  had  not  appointed,  yet,  when  the 
defendant,  in  this  action  of  account  between  alleged  tenants  in  common, 
comes  to  meet  that  allegation  by  an  affirmative  assertion  that  General 
Loftus  did  exercise  the  power  of  appointment,  it  is  plain,  according  to 
all  the  rules  of  pleading  and  of  common  sense,  that  it  was  not  sufficient 
for  him  merely  to  say  that  General  Loftus  did  appoint,  but  that  he  was 
obliged  to  show  how  and  to  whom  he  appointed,  in  order  to  show  that 
the  plaintifis  and  defendant  were  not  tenants  in  common,  and  so  to  make 

♦J.Qftl  ^'^  P^^^  ^  ^^^  ^^  ^^^  action.  '^'Consistently  with  the  mere  fact 
-*  that  General  Loftus  had  appointed,  the  plaintiff}  and  defendant 
might  be  tenants  in  common ;  for  the  appointment  itself  might  have 
made  them  so.  There  is  nothing  in  the  most  technical  rules  of  plead- 
ing which  could  make  it  necessary  for  the  defendant  to  take  a  traverse 
which  might  be  immaterial,  instead  of  bringing  the  real  state  of  the 
case  before  the  Court  as  be  has  done  by  his  pleas. 

Judgment  for  defendant. 


FRANCIS  JENKYNS  v.  WILLIAM  BROWN,  JOSEPH  SHIPLEY, 
SAMUEL  NICHOLSON,  and  Others.     Dec.  18. 

K.  pnrobased  corn  at  Now  Orleani  for  plaintiff,  a  London  merchant,  whoso  agent  E.  «u* 
The  purvhaee  was  made  with  K.'s  money ;  and  E.  drew  for  the  amount  npon  plaintiff,  th« 
bill  being,  in  its  body,  ei pressed  to  be  on  account  of  the  com.  E.  sold  the  bill  to  defendant 
at  New  Orleans,  and,  at  the  same  time,  handed  to  defendant  a  bill  of  lading  of  the  corn, 
which  had  been  drawn  for  delivery  to  E/s  order  and  endorsed  by  E.  E.  at  the  same  time 
empowered  defendant  to  sell  the  corn  if  the  bill  of  exchange  should  not  be  paid.  Afterwards 
E.  advised  plaintiff  of  the  transaction,  forwarded  to  him  the  invoice,  which  stated  the  com  te 
be  shipped  at  the  risk  and  on  the  account  of  plaintiff,  and  requested  plaintiff  to  accept  ths 
bill  of  exchange. 

Bold,  that  the  inforenoe  from  these  facts  was  that  E.  did  not  transfer  the  property  in  tbeeora 
to  plaintiff,  subject  to  a  lien,  but  only  transferred  the  property  to  plaintiff  on  the  condition  of 
his  paying  the  biU  of  exohange«  and  that,  in  the  mean  time,  the  com  was  the  property  of 
defendant 
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Th«  eorn  baTiog  arriTod  in  England,  and  the  bills  of  exchange  and  lading  haring  been  forwarded 
to  England  by  defendant,  the  bill  of  exchange  was  accepted  by  plaintiff.  On  ite  malnrity, 
he  offered  to  take  it  np :  bat  it  was  not  produced,  owing  to  a  mistake  of  defendant's  agent  in 
England  as  to  its  plaee  of  deposit  On  a  later  day  the  bill  of  exchange  was  presented  to 
plaintiff,  who  did  not  pay  it 

Held,  that  defendant,  under  those  circumstances,  was  entitled  to  retain  the  com. 

Trover  for  Indian  corn.     Fleas:  1.  Not  Guilty;  2.  That  plaintiff 
was  not  possessed,  &c.     Issues  thereon. 

On  the  trial,  before  Erlb,  J.,  at  the  Liverpool  summer  assizes,  1848, 
it  appeared  that  the  plaintiff  was  a  corn  merchant  living  in  London, 
and  employing  Messrs.  Klingender  &  Co.  as  his  agents  at  New  Orleans. 
In  *April,  1847,  KUngen^ier  k  Co.  purchased  for  plaintiff,  at  New  pj^^q* 
Orleans,  the  Indian  corn  in  question  with  their  own  money.  They  ^ 
drew  two  bills  on  the  plaintiff,  one  for  975/.  lOs,  6d.,  the  other  for  15377. 
14«.  10(2.,  both  at  thirty  days'  sight,  for  the  amount;  and  in  the  body 
of  these  bills  it  was  stated  that  they  were  to  be  placed  to  the  account 
of  the  corn.  These  bills  they  sold  (a)  to  the  defendant,  Samuel  Nichol- 
son, at  the  regular  value  of  the  bills,  handing  over  to  him  at  the  same 
time,  as  security,  the  bills  of  lading  for  the  corn,  shipped  as  after  men- 
tioned; which  were  made  payable  to  the  order  of  Messrs.  Klingender  & 
Co.,  and  endorsed  by  them.  It  was  agreed  between  Klingender  k  Co. 
and  Nicholson  that  the  latter  might  sell  the  corn  if  the  bills  were  not 
paid.  Nicholson  was  a  partner  with  the  other  defendants,  the  firm 
having  houses  of  business  both  at  New  Orleans  and  at  Liverpool.  The 
corn  was  shipped  for  Liverpool  by  different  vessels  ;  and  the  invoices 
were  made  out,  purporting  that  the  corn  was  "  consigned  to  order,  by 
order,  and  for  account  and  risk  of  Francis  Jenkyns,  Esq.,  London.''  The 
invoices  were  sent  to  the  plaintiff  from  New  Orleans  by  Klingender  & 
Co.,  after  the  endorsement  of  the  bills  of  exchange  and  handing  of  the 
bills  of  lading  to  Nicholson,  with  a  letter  to  plaintiff,  advising  him  of 
the  shipment  and  of  the  drawing  of  the  bills  of  exchange,  requesting 
him  to  accept  them,  and  adding :  <(  bills  of  lading,  as  before,  accompany 
the  draft.  This  closes  our  present  purchases  for  you."  The  corn 
arrived  at  Liverpool.  Nicholson  forwarded  the  bills  of  exchange  and 
bills  of  lading  to  the  Liverpool  house  *of  defendants.  The  bills  r^AQ^ 
of  exchange  were  presented  for  acceptance  to  plaintiff,  and  ac-  ^ 
cepted  by  him,  payable  at  Messrs.  Smith  &  Payne's,  bankers,  London : 
and  they  became  due  on  the  17th  June,  1848.  They  were  deposited, 
together  with  the  bills  of  lading,  by  the  defendants,  with  Messrs.  Dcni- 
son  k  Co.,  bankers,  London.  On  the  17th  of  June  the  plaintiff  culled 
at  Messrs.  Denison  k  Co.'s,  and  demanded  the  bills  of  lading,  offering 
to  take  up  the  bills  of  exchange.  He  was  told  that  the  bills  of  exchange 
bad  been  sent  to  the  clearing  house,  as  was  then  supposed  to  be  the 
fact :  but  it  afterwards  turned  out  that  they  had  been  locked  up,  toge« 

(a)  It  wa?  stated  that  this  was  a  common  mode  of  dealing  with  bills  at  New  Orleans  Instead 
of  disconnting  them. 
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ther  with  the  bills  of  lading,  at  Messrs.  Denison's.  The  plaintiff  was 
requested  to  call  the  next  day  at  Messrs.  Denison's,  but  did  not  do  so. 
The  bills  of  exchange  were  afterwards  presented  for  payment  at  Smith 
k  Payne*8,  but  were  not  paid.  The  defendants  sued  the  plaintiff  on 
the  bills  of  exchange,  and  obtained  a  verdict.  Subsequently  to  this, 
the  plaintiff  became  bankrupt :  but  he  afterwards  made  arrangements 
with  his  creditors,  in  consequence  of  which  the  fiat  was  annulled.  At 
^the  time  of  these  arrangements,  the  following  instrument  was  signed  on 
behalf  of  the  defendants,  and  given  to  the  plaintiff. 

"London,  February  9th,  1848. 

"Received  of  F.  Jenkyns  2802.  18«.  8d.  in  cash,  and  a  promissory 
note  69/.  Is.  4c2.,  due  12  May,  in  full  of  all  claim  on  him,  as  per  agree- 
ment,-  it  being  understood  that,  in  default  of  payment  of  the  above  pro- 
missory note,  our  original  claim  revives. 

300Z.  For  Brown,  Shipley  k  Co. 

OVEREND,  GURNEY  k  Co." 

tAQQi  *  Afterwards,  the  plaintiff  demanded  of  defendants  the  bijis  of 
-^  lading ;  but  the  defendants  claimed  to  retain  them,  insisting  that 
the  account  had  been  taken  on  the  supposition  that  they  were  indemnified 
to  the  amount  of  the  value  of  the  corn.  Defendants  afterwards  sold 
the  corn.     The  present  action  was  then  brought. 

The  learned  Judge  told  the  jury  that  no  property  in  the  corn  had 
passed  to  the  plaintiff,  except  upon  the  condition  of  his  paying  the  bills 
of  exchange :  and  that  his  offer  to  take  up  these  bills  on  the  17th  of 
June  did  not  satisfy  the  condition :  and,  under  his  Lordship's  direc- 
tion, (a)  a  verdict  was  found  for  the  defendants  on  the  second  issue  and 
for  the  plaintiff  on  the  first. 

In  Michaelmas  term,  1848,  Watson^  for  the  plaintiff,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection.     In  last  term,(() 

Martin  and  Cowling  showed  cause. — The  question  is,  what  Klingender 
k  Go.  meant  as  to  the  property  in  the  corn.  They  bought  it  with  their 
own  money ;  and  they  might  either  make  it  their  own  property,  or  the 
property  absolutely  of  the  plaintiff,  or  the  property  of  the  plaintiff  con- 
ditionally.  They  did  the  last,  the  condition  being  the  payment  of  the 
bills.  This  construction  was  put  on  a  similar  transaction  in  Wait  v. 
Baker,  2  Exch.  l.f  There  the  party  imposing  the  condition  was  the 
"•"^OO!  ^^^^^^  himself:  but  an  agent  has  the  *same  rights  as  the  vendor, 
^  and  may  reserve  a  lien,  or  enforce  a  stoppage  in  transitu.  Nor 
was  the  interest  of  the  defendants,  as  assignees  of  Klingender  k  Co., 
put  an  end  to  by  the  offer  to  take  up  the  bills  on  17th  June.  The 
tender  could  do  no  more  than  suspend  the  right  of  the  holder  of  the 
bills  to  recover  before  a  fresh  demand  made.    In  effect  there  was  merely 

(a)  The  pUuDtiff'i  oottnsel  did  not  require  anj  question  to  be  put  to  the  Jury,  both  sidei  leftT> 
ing  the  result  to  the  Court,  m  the  inference  from  faots  not  dipputed. 
(6)  Norember  2d  and  3d.    Before  Colsrido««  WiflHTMAir,  and  Erle,  Ji. 
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a  failure  to  present  the  bills :  that  did  not  fulfil  the  condition  of  pay- 
ment :  and,  till  the  fulfilment  of  that  condition,  no  property  passed  to 
the  plaintiff.  It  is  not  a  question  of  lien :  the  property  has  never 
passed  to  the  plaintiff  at  all.  It  is  not  the  invoice,  but  the  bill  of  lad- 
ing, that  is  the  symbol  of  property.  The  bills  of  lading  are  made  out 
to  the  order  of  Klingender  &  Co.  That  was  clear  evidence  that  the 
property  did  not  then  pass  to  the  plaintiff;  Wait  v.  Baker,  Van  Casteel 
V.  Booker,  2  Exch.  691,  TOS.f  At  what  time  then  could  the  property 
pass  to  the  plaintiff?  The  next  step  was  the  endorsement  of  the  bills 
of  lading  to  the  defendants  for  valuable  consideration.  The  letter 
accompanying  the  transmission  of  the  invoices  was  not  written  till  after 
the  transfer  of  the  bills  of  lading  to  the  defendants :  so  that,  even  if 
the  transmission  of  the  invoices  in  itself  would  have  affected  the  pro- 
perty, as  against  Klingender  &  Co.,  it  took  place  after  the  vesting  of 
the  right  of  the  defendants,  and  could  not  defeat  that  right.  Assuming 
that  personal  property  can  be  so  dealt  with  as  to  pass  on  the  perform- 
ance of  a  condition  (which  is  questionable),  the  condition  has  not  been 
performed.  The  payment  has  never  been  made  by  the  plaintiff:  he 
might,  instead  of  withdrawing  his  '^'tender  upon  the  non-produc-  r^i^r n-i 
tion  of  the  bills  of  exchange  and  bills  of  lading,  have  paid  the  ^ 
money,  and  relied  upon  his  supposed  right  to  have  the  bills  given  up. 
The  receipt  of  February  9th,  1848,  was  not  an  abandonment  by  the 
defendants  of  their  right  on  the  bills  of  exchange  and  bills  of  lading : 
it  was  given  on  the  supposition  that  the  corn  was  to  be  retained  by  them 
to  meet  the  bills,  as  far  as  it  could,  the  receipt  being  for  a  composition 
on  the  ultimate  balance  between  the  plaintiff  and  the  defendants. 

WaUon  and  Overend,  contr^. — The  effect  of  the  shipment,  the  draw- 
ing upon  the  plaintiff,  the  invoices,  and  the  bills  of  lading,  was  to 
confer  the  property  upon  the  plaintiff  at  once,  with  a  reservation  to 
Klingender  &  Co.  of  a  lien  for  the  price.  [Erle,  J. — Might  not  Klin- 
gender &  Co.  have  reserved  the  property  to  themselves  by  express  words  ? 
And  have  not  the  bills  of  lading,  made  for  delivery  to  their  order,  the 
same  effect  ?]  They  have  not.  If  the  corn  had  been  lost  at  sea,  the 
plaintiff  must  have  borne  the  loss,  having  accepted  the  goods  on  the 
terms  of  the  invoices.  Klingender  &  Co.  therefore  could  transfer  only 
the  right  to  the  lien ;  and  the  defendants  were  in  the  position  of  an  unpaid 
vendor  holding  the  property  under  a  lien  for  the  payment.  Then  the  offer 
of  payment  discharged  the  lien :  the  rule  that  a  tender  is  no  defence  to  an 
action  if  there  be  a  subsequent  demand  and  refusal  is  inapplicable  to  this  ' 
question.  It  seems  that,  in  Scarfe  v.  Morgan,  4  M.  &  W.  270,t  if  there  ^ 
had  been  an  absolute  refusal  to  accept  payment,  the  Court  would  have 
held  the  lien  to  be  determined :  the  same  principle  may  be  collected 
from  Stevenson  v.  '^'Blakelock,  1  M.  &  S.  585,  Cowell  v,  Simpson,  r^f-fxq 
16  Ves.  275,  and  Crozer  v.  Pilling,  4  B.  &  C.  26  (E.  C.  L.  R.  ^  ^ 

2d2 
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vol.  10).  Immediately  upon  the  tender,  the  defendants  became  wrong- 
ful holders.  The  offer  of  payment  destroys  the  plea  ipso  facto.  [Erlb, 
J. — You  went  to  the  wrong  place.  The  bills  ought  not,  in  the  course 
of  business,  to  have  been  at  Denison's.  Wightman,  J. — You  shoold 
have  gone  to  Smith  &  Payne*s.]  The  bills  were  in  fact  at  Denison*s. 
In  Wait  v.  Baker,  2  Exch.  l,t  the  vendee  had  not  accepted  the  bill  of 
lading  or  invoice  so  as  to  afiSrm  the  sale.  Van  Casteel  v,  Booker,  2 
Exch.  691, t  more  nearly  resembles  this  case.  The  Court  there  con- 
sidered the  case  to  be  that  of  a  right  of  lien  in  an  unpaid  vendor. 

Cur.  adv.  vuU. 

CoLBRiDOE,  J.,  now  delivered  judgment. 

Although  Klingender  &  Go.  bought  the  corn  in  question  abroad  as 
agents  for  the  plaintiflT,  yet,  as  they  paid  for  it  with  their  own  money, 
it  became  their  property ;  and,  after  the  shipment,  the  cargo  continued 
their  property,  as  there  is  no  evidence  of  an  intention  that  it  should 
pass,  and  as  the  taking  of  a  bill  of  lading  deliverable  to  their  own  order 
is  nearly  conclusive  evidence  that  it  did  not  pass.  By  delivering  this 
bill  of  lading,  endorsed  to  the  defendants,  as  a  security  for  the  payment 
of  the  bills  of  exchange  drawn  on  the  plaintiff*  for  the  value  of  the 
cargo,  and  giving  power  to  sell  in  case  of  failure  of  payment  (the  bills 
of  exchange  having  been  purchased  by  the  defendant),  they  passed  to 
the  defendant  for  value  a  special  property  in  the  cargo;  and  by  after- 
*'0V\  ^^^^^^  sending  the  '^'invoice  with  the  bills  of  exchange  and  letters 
-^  of  advice  to  the  plaintiff*  they  passed  to  him  the  general  pro* 
perty  in  the  cargo,  subject  to  this  special  property.  Under  this  arrange- 
ment, the  plaintiff"s  right  of  possession  would  not  arise  till  the  bills 
should  be  paid. 

On  the  day  of  maturity  the  plaintiff  offered  payment  of  the  bills  to 
the  holder  of  them ;  but,  as  they  were  accidentally  mislaid  on  that  day, 
the  payment  was  not  received,  and  the  plaintiff*  was  desired  to  pay  on 
the  following  morning.  This  he  was  not  then,  and  has  not  since,  been 
able  to  do. 

Upon  these  facts  the  plaintiff*  has  contended  that  the  defendants  had 
no  interest  in  the  cargo  beyond  a  lien  for  the  amount  of  the  bills ;  and 
that  such  lien  was  discharged  by  the  offer  of  that  amount;  and  that 
thereby  the  plaintiff  was  entitled  to  demand  possession  of  the  cargo 
without  payment,  and,  on  refusal,  to  maintain  trover. 

But  we  think  that  the  defendants  had  a  special  property  in  the  cargo, 
according  to  the  intention  of  the  parties  as  above  stated,  when  the  bill 
of  lading  was  delivered  to  them.  We  also  think  that  the  offer  of  the 
money  on  the  one  hand,  and  the  request  on  the  other  for  a  day's  delay 
before  receiving  it,  on  account  of  an  accident,  did  not  amount  to  a 
tender  and  refusal  of  the  payment,  and  did  not  discharge  the  plaintiff 
from  his  duty  to  pay  the  bills  before  his  right  to  the  possession  of  the 
cargo  attached. 
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The  law  bearing  upon  many  of  these  points  is  clearly  laid  down  in 
Wait  V.  Baker^  2  Exch.  l,t  and  Van  Gasteel  v.  Booker,  2  Exch.  691,t 
with  which  we  agree.  It  follows  that  the  *  verdict  for  the  defend-  p^^n^ 
ant  was  right:  and  the  rule  must  be  discharged.  '- 

Rule  discharged. 


NEEVES  V.  BURRAGE.    Dee.  18. 

A  bill  filed  by  »  ereditor  of  a  deceased  teetator,  for  the  adminiBtraUoo  of  the  estate  ander  the 
direction  of  the  Court,  does  not  of  itself  suspend  or  control  the  executor's  right  to  dispose  of 
the  property  and  make  a  good  title. 

The  Courts  of  oommon  law  take  judicial  notice  of  this  principle  of  equity ;  and  CTidence  to 
show  a  contrary  practice  is  not  admissible. 

Assumpsit.  The  first  count  stated  that  the  defendant  set  up  cer- 
tain improved  ground-rents  for  sale  on  certain  conditions ;  that  plain- 
tiff became  the  purchaser  for  3102.,  and  defendant  promised  to  per- 
form the  conditions  and  that  he  had  a  good  title  according  to  the 
conditions,  and  would  convey :  of  which  promise  breaches  were  alleged. 
The  second  count  was  for  money  had  and  received,  and  on  an  account 
stated. 

Pleas:  Non  assumpsit;  and  six  pleas  to  the  first  count,  all  conclud- 
ing to  the  country.     Issues  thereon. 

On  the  trial,  before  Erlr,  J.,  at  the  Middlesex  sittings  after  Michael- 
mas term,  1848,  the  plaint iif  failed  to  prove  the  first  count,  for  want  of 
a  written  agreement  signed  by  defendant.  The  count  for  money  had 
and  received  was  then  insisted  upon :  as  to  which  the  following  facts 
appeared.  The  defendant  was  the  executor  of  William  Lewis  Davis, 
deceased,  who  at  the  time  of  his  death  was  owner  of  certain  improved 
ground-rents  upon  property  leased  to  him  and  which  he  had  underlet. 
The  defendant  caused  the  rents  to  be  set  up  for  sale^by  public  auction. 
The  second  lot  was  decribed,  in  the  particulars  of  sale,  as  «^A  well 
secured  improved  ground-rent  of  252.  16«.,  arising  from,  and  well 
secured  on,  two  houses,  being  Nos.  88  and  89  *on  the  North  r^ccAc 
side  of  Drummond  Street,  St.  Pancras,  producing  a  rental  of  ^ 
about  80/.  per  annum."  The  Sd  condition  of  sale  was:  «Hhe  purchaser 
to  pay  down  immediately  a  deposit  of  20/.  per  cent.,  in  part  of  the  pur 
ch:ise-money,  and  sign  an  agreement  for  payment  of  the  remainder  on 
the  29th  day  of  September  next,"  &c.  The  5th  condition  was :  "That 
the  vendor  will  deliver  to  the  purchasers  or  their  solicitors,  seven  days 
after  the  sale,  abstracts  of  the  leases  under  which  the  premises  are 
respectively  held,  and  the  purchaser  shall  not  require  the  production  of 
the  lessor*s  title,  nor  the  production  of  any  deeds  or  documents  in  any 
such  leases  recited  or  referred  to :  and  the  last  receipt  for  rent  shall  be 
conclusive  evidence  that  the  covenants  contained  in  the  leases  have 
been  fulfilled :  all  deeds  of  covenant  for  production  of  deeds,  attested. 
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vol.  10).  Immediately  upon  the  tender,  the  defendajfj.  other  docuraente, 
ful  holders.  The  offer  of  payment  destroys  the  ple^^ion  of  the  vendors, 
J, — You  went  to  the  wrong  place.  The  bills  r^^ts  or  otherwise,  are  to 
of  business,  to  have  been  at  Denison's.  V  ^/ichaser's  expense."  The 
have  gone  to  Smith  &  Payne's.]  The  b»'  ^riving  executor  of  testator. 
In  Wait  V.  Baker,  2  Exch.  l,t  the  ven''  ^^/or,  the  purchasers  shall  not 
lading  or  invoice  so  as  to  afiSrm  th'  v  trust,  or  devisees,  or  next  of 
Exch.  691, t  more  nearly  resemblf^  /^^nt  that  he  has  not  encumbered, 
sidered  the  case  to  be  that  of  a      /' "  The  8th  condition  was  :  "  That, 

.y.tske  any  objection  to  the  title  of  either 
CoLBRiDOB,  J.,  now  delivf  y/^'^all  be  unable  in  his  opinion  to  remove, 
Although  Klingender  fr  .^^^Aj^i^f  returning  the  deposit  and  determining 
agents  for  the  plaintiff,  *  /^jT/j^er  claim  for  and  in  full  of  all  costs  and 
it  became  their  proper  ^^^^^A  condition  was :  "  That,  if  the  purchasers 
their  property,  as  t'  ^^  ^  ^  irith  any  of  the  above  conditions,  the  depo- 
pass,  and  as  the  U  i^^^O/  forfeited  to  the  vendor,  who  shall  be  at  full 
is  nearly  conclu  /J^^  pother  sale,  either  by  public  auction  or  private 
bill  of  lading.    ^^C^ 

of  the  bills   ,^i^^^  feb»^^  *^®  second  lot  at  the  sale,  on  28d  July,  184T, 
cargo,  am^    ^^li^^^jlid  ^2/*   *®  deposit.     The  abstracts  were  handed  to 
of  excha      '%^^0t^^  conditions :  but,  in  the  course  of  a  correspondence 
the  def     /^^''^^t'fl  attorney,  the  plaintiff,  on  the  12th  October,  1847, 
♦  'Or       ^t^Jth^^  *  ^^^'  *^  Chancery  had  been  filed  against  the  defend- 
^'f^  bond  creditor  of  the  deceased.     The  bill  was  filed  on  2d 
per         f^  Vt.  and  it  prayed  the  Court  to  direct  the  administration  of 
m        y^/ftv  *   ^f  the  will,  and  appoint  a  receiver  of  the  testator's  personal 
s        (lie  ^'^j  of  the  rents  and  profits  of  his  freehold,  copyhold,  and  lease- 
e^^'^^^^tes.     The  defendant  appeared  to  this  bill  on  the  4th  June, 
^^\'.  5ut  it  was  not  shown  that  anything  further  had  occurred  in  the 
•>  '  The  plaintiff,  being  advised  by  his  counsel  that  the  title  was  not 
^^'j  on  27th  November,  1847,  demanded  back  his  purchase-money. 
/fhe  p^^^^^  action  was  brought  for  such  purchase-money.     For  the 
hintiSf  a  conveyancing  barrister  was  called  as  a  witness.     He  stated 
th»^j  according   to  the  practice  in  Chancery,  under  the  present  cir- 
^amstances,  the  executor  had  not  the  power  to  sell ;  and  that  the  plain- 
tiff in  the  Chancery  suit,  and  not  the  executor,  would  have  the  conduct 
of  the  sale  if  made  under  the  decree  of  the  Court.     He  referred  to  the 
cases  of  Walker  v,  Smalwood,  Ambl.  676,  Cafe  v.  Bent,  3  Hare,  245, 
^trrin■^  &ud  The  Attomey-General  *i;.  Clack,  1  Beav.  467.     The  learned 
-^  Judge,   being  of  opinion    that   there  was  no  good  objection 
to  the  title,  directed  a  nonsuit,  reserving  leave  to  move  as  after  men- 
tioned. 

In  Hilary  term,  1849,  Knowles  obtained  a  rule  nisi  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  622.     In  this  yacation,(a). 

)  December  4Ui.    Before  Coleridoe  and  Erle,  Ji.    Wiobtxan,  J.,  was  pretent  al  tta 
if  the  argument,  and  Pattesoit,  J.,  at  the  later  part. 
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•  Wardwforth  and  JB.  W,  JE.  For$ter  showed  cause. — The  question 
arises  entirely  on  the  count  for  money  had  and  received.  Upgn  that, 
the  plaintiff  insists  that  there  is  a  failure  of  consideration,  because  the 
suit  in  Chancery  disables  the  executor  from  selling,  except  under  the 
direction  of  that  Court.  The  plaintiff,  however,  was  aware,  from  the 
sixth  condition  of  sale,  that  there  were  bond  debts ;  and  he  had  thus 
notice  of  the  title  being  liable  to  the  objection.  But  the  objection  fails. 
The  executor,  up  to  the  time  of  an  actual  decree  in  Chancery,  had  the 
power  of  selling.  A  good  title  is  enough ;  Romilly  v,  James,  6  Taunt. 
263,  274  (E.  C.  L,  R.  vol.  1) ;  where  Gibbs,  C.  J.,  observed :  "  It  is 
said  that  the  plaintiff  will  have  made  out  his  claim  to  recover  back  his 
deposit,  if  a  cloud  is  cast  on  the  title.  That  is  not  so  in  a  court  of 
law ;  he  most  stand  by  the  judgment  of  the  Court,  as  they  find  the 
title  to  be,  whether  good  or  bad ;  and  if  it  be  good  in  the  judgment  of 
a  court  of  law,  he  cannot  recover  back  his  deposit."  That  principle 
was  acted  upon  in  Boyman  v»  Gutch,  7  Bing.  879  (E.  C.  L.  R.  vol.  20), 
where  Alderson,  J.,  said  (a)  that  Curling  v,  Shuttleworth,  6  Bing.  121 
(E.  C.  L.  R.  vol.  19),  which  had  been  cited  as  establishing  '*'an  r^^f-r^c^ 
opposite  doctrine,  had  been  questioned  in  the  Court  of  King's  ^ 
Bench.  The  recognised  practice  in  Equity  is  that,  up  to  the  time  of 
the  decree,  the  executor  may  sell.  The  barrister  who  deposed  to  the 
contrary  effect  at  the  trial  relied  upon  The  Attorney-General  v.  Clack, 
where,  pending  an  information  filed  for  the  purpose  of  having  new  trus- 
tees appointed,  the  existing  trustees  made  an  appointment  to  the  trust, 
and  a  pecuniary  arrangement,  without  the  sanction  of  the  Court:  but 
all  there  decided  was  that  the  trustees,  under  such  circumstances,  were 
bound  to  show  strictly  that  they  had  done  right,  and  must  bear  the 
costs  of  such  proof:  there  was  no  decision  negativing  their  power. 
He  relied  also  on  Cafe  v.  Bent,  3  Hare,  245 :  but  the  judgment  of  Vice- 
chancellor  WiGRAM  there  is  expressly  limited  to  the  case  of  the  Court 
having  assumed  the  execution  of  the  trust.  He  says :  «  There  is  no 
authority  for  the  proposition,  that  the  mere  filing  of  a  bill  in  this 
Court  has  the  effect  of  suspending  the  power  given  .by  the  will  to  the 
surviving  or  remaining  trustee.  There  is  no  reason  why  the  mere  insti- 
tution of.  a  suit,  which  may  never  be  prosecuted,  should  have  the  effect 
of  preventing  trustees  from  exercising  their  discretion.  Where,  indeed, 
the  Court  has  assumed  the  execution  of  the  trusts,  it  would  be  highly 
inconvenient,  if  not  impracticable,  that  the  trustees  should  afterwards 
act  independently  of  the  Court.  The  Court  does  not,  however,  in  the 
absence  of  any  misconduct  in  the  trustees,  deprive  them  of  the  exercise 
of  their  discretion,  but  only  requires  them  to  act  under  the  control  of 
the  Court."  It  is  the  decree  itself  which  has  this  effect ;  payments 
made  after  the  institution  of  the  *suit,  but  before  a  decree,  are  r^eriQ 
valid ;  Mitchelson  v.  Piper,  8  Sim.  64,  Maltby  v.  Russell,  2  Sim.  ^ 

(a)  7  Biog.  890. 
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&  Stu.  227,  where  Earl  of  Oxford  v.  Daston,  Colles's  Ga.  Pari.  229,  a 
case  in  the  House  of  Lords,  was  acted  upon.  The  result  is  that  the 
executors  not  only  may,  but  must,  go  on  administering  the  estate,  up 
to  the  time  of  a  decree.  A  contrary  decision  would  lead  to  great  in- 
justice :  the  mere  filing  of  a  bill  would  deprive  the  executor  of  his 
power,  though  he  would  be  without  the  means  of  knowing  whether  the 
suit  would  be  persisted  in. 

Corrie,  contri. — If  the  title  be  not  good  in  equity  as  well  as  law,  the 
vendor's  contract  is  broken ;  Maberley  v.  Robins,  5  Taunt.  625  (E.  C. 
L.  R.  vol.  1).  In  Curling  v.  Shuttleworth,  6  Ring.  134  (E.  C.  L.  R. 
vol.  19),  TiNDAL,  G.  J.,  Said :  «  The  rule  is,  that  where  upon  a  sale  there 
is  such  doubt  upon  the  vendor's  title  as  to  render  it  probable  the  pur- 
chaser's right  may  become  a  matter  of  investigation,(a)  the  Gourt  will 
not  compel  him  to  complete  the  purchase :"  <<  if  there  be  a  reasonable 
degree  of  doubt,  this  Gourt  will  not  expect  the  purchaser  to  proceed." 
That  is  a  rule  more  stringent  than  it  is  necessary  for  the  present  plain 
tiff  to  insist  upon :  but  at  any  rate  there  must  be  a  good  title,  equita- 
ble as  well  as  legal :  if  the  title  be  not  wholly  good  it  is  not  good  at 
all,  and  the  vendee  may  recover  his  deposit  money.  The  question 
arising  upon  an  issue  in  a  Gourt  of  law,  the  equitable  title  becomes 
matter  of  evidence :  as  to  that,  the  evidence  was  that  the  title  was  bad 
in  equity ;  and  this  was  not  contradicted :  the  nonsuit  therefore  was 
'im  ^'''^^g-  '^^^  Gourt  will  *take  judicial  notice  of  the  jurisdiction 
-'  of  Gourts  of  Equity,  but  not  of  their  practice :  this  may  be  col- 
lected from  Lane's  Gase,  2  Rep.  16  b,  Tucker  v,  Inman,  4  M.  &  G-. 
1049,  1065  (E.  G.  L.  R.  vol.  43),  Dicas  v.  Baron  Brougham  &  Vaux,  1 
Moo.  &  Rob.  309,  312,  Rex  v.  Koops,  6  A.  &  E.  198  (E.  G.  L.  R.  voL 
38).  If,  indeed,  the  question  as  to  the  equitable  title  arose  on  a  mere 
point  of  equitable  interest,  this  Gourt  might  take  notice  of  the 
equitable  interest,  as  in  bankruptcy:  but  the  question  here  is  whe- 
ther the  Gourt  of  Ghancery,  by  its  practice,  will  or  will  not  restrain 
the  executor  from  acting.  Authority  was  referred  to,  in  confirmation 
of  the  barrister's  evidence.  In  Walker  v,  Smalwood,  Ambl.  676,  a  sale 
by  the  devisee  of  lands  charged  with  payment  of  debts,  made  pending 
suit  by  a  creditor  praying  sale  and  payment,  was  held  to  be  void.  It 
may  be  added  that  /the  same  rule  was  recognised  in  Drayson  v.  Pooock, 
4  Sim.  283,  and  in  Annesley  v.  Ashurst,  3  P.  Wms.  282.  In  that  last 
case  there  had,  it  is  true,  been  a  decree :  but  the  distinction  between  a 
suit  pending  and  a  suit  where  there  has  b^en  a  decree  cannot  be  sup- 
ported. Our.  adv.  vult. 

Patteson,  J.,  now  delivered  the  judgment  of  the  Gourt. 

The  right  of  the  plaintiff  to  recover  the  money  claimed  in  the  action 
depended  on  the  question  whether  the  defendant  had  a  good  title  to  the 
^leasehold  interest  which  was  the  subject  of  the  contract.     It  was  not 

(a)  See  Fontcr  v.  Hoggart,  16  Q.  B.  166  (B.  G.  L.  R.  roL  69). 
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disputed  that  the  leases  were  valid,  and  were  in  accordance  with  the 
conditions  of  sale:  but  it  was  ^contended  that  the  sale  was  void  r^f-^-t 
by  the  rales  of  equity,  because  a  bill  in  equity  had  been  filed  by  ^ 
a  creditor  against  the  defendant,  who  was  an  executor  and  as  such  pos- 
sessed of  the  leasehold  interest  in  question,  to  which  the  defendant  had 
appeared ;  it  being  supposed  that  an  executor  so  circumstanced  could 
not  make  a  valid  sale  of  a  part  of  the  assets.  But  we  are  of  opinion  that 
this  ground  cannot  be  maintained.  We  find  no  decision  to  that  effect 
in  respect  of  executors.  On  the  contrary,  the  authorities  cited  show 
that  the  executor  has  the  power  of  sale  at  any  time  before  a  decree  in 
the  suit.  It  seems  that  there  would  be  inconvenience  if  the  law  were 
otherwise ;  as,  then,  a  bill  in  equity  for  payment  of  a  debt  would  in 
effect  take  away  the  power  of  obtaining  the  means  of  paying  until  the 
suit  should  be  determined. 

It  is  Bufiicient  to  say,  of  the  cases  cited  on  behalf  of  the  plaintiff, 
where  sales  by  trustees  pending  a  suit  had  been  held  void,  that  none  of 
them  applied  to  a  supposed  trust  arising  merely  from  the  relation  of 
executor  to  a  creditor  of  the  testator. 

It  was  further  contended  that  the  supposed  rule  in  equity  was  a  rule 
of  practice  merely,  and,  as  such,  the  subject  of  proof  by  evidence;  and 
that,  according  to  the  evidence  at  the  trial,  the  rule  existed. 

But  we  think  that  the  rule,  if  it  existed,  could  not  be  properly 
classed  with  rules  of  practice,  which  relate  to  the  proceedings  in  a  suit 
merely.  According  to  the  contention  of  the  plaintiff,  the  rule  extends 
to  render  void  the  contract  of  a  purchaser  who  was  no  party  to  the  suit, 
and  so  to  affect  his  substantive  rights.  It  is,  therefore,  a  part  of  the 
rules  of  equity  of  which  '''the  Court  is  to  take  judicial  cognisance:  r^e^o 
and  the  evidence  was  not  admissible.  ^ 

The  rule  therefore  must  be  discharged. 

Bole  discharged* 


DOE  on  the  demise  of  JOHN  PAYNE  v.  WILLIAM  PLYER. 

Dee.  18. 

J.  Payne,  haying  two  sons,  Edward  and  John,  and  foar  danghten,  Ann,  EliiabeUi,  Mary,  and 
Sarah,  by  hia  will  (dated  before  l^t  January,  1838)  reeited  that  he  had  farrendered,  or  intended 
to  sarrender,  aU  that  part  of  hia  eitatee  which  were  eopyhold  to  the  use  of  hia  wilL  He  gmTd 
to  Edward  and  his  heirs  and  araigns  for  ever  all  his  estates  lying  in  N.,  on  condition  of  his 
paying  an  an  'uity  to  the  fonr  danghters,  *'or  to  the  heirs  of  their  body,  share  and  share  alike." 
He  gave  to  John  land  at  Stotfold  and  W.,  without  words  of  inheritance,  bat  adding,  "I  give 
the  above  to  him,  his  heirs  and  assigns,  for  ever,  npon  condition"  of  paying  an  annuity  to  the 
daughters,  "or  the  heirs  of  their  body,  share  and  share  alike."  He  gave  to  Ann  and  Sarah 
each  a  cottage,  without  words  of  inheritance.  **  I  give  unto  my  son  John  the  Meeting  House," 
<'  if  it  is  not  made  freehold,  to  save  the  expense  of  so  many  fines.  But  my  will  is  for  John  to 
let  Edward,  Ann,  Elisabeth,  Mary,  and  Sarah  have  equal  shares  with  him,  the  same  as  if  it 
wa''  freehold  and  gave  amongst  them.  I  give  all  the  land  I  bought  of  Mr.  Barton,"  "to  Ala, 
Hlixabeth,  Edward,  John,  Mary,  and  Sarah  Payne,  as  likewise  The  Meeting  House  and  appnr- 
tenances,  if  it  made  free,  share  and  sbaro  equally  amongst  them.  '  If  John  reloao  to  let  them 
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hare  sluire  of  the  Meeting,  he  to  forfeit  all  hit  Stotfold  estAte,  to  be  divided  amongst  thi 
I  gi^e  unto  Edward  Payne  and  John  Pajoe  all  the  estate  as  I  bought  of  Mr.  Reynolds,  Ijing 
in  the  parishes  of  C.  and  Vf,"  **  equally  between,  on  condition  of  their  paying  10/.  a  year  to 
my  daughters,  their  heirs  or  assigns :  tbfit  is  to  say,  21.  a  year  to  Ann,"  Ac.,  **  their  bein  and 
assigns  for  ever."  The  will  gave  special  directions  as  to  the  occvpatiea  and  managoai«iii  of 
the  Stotfold  property,  as  to  certain  peonniary  legacies  and  the  disposal  of  the  sarplms,  aa  to 
mourning,  funered,  Ac,  and  appointed  a  tmstee  and  executors.  The  wUI  appeared  to  \>%  drawn 
by  an  nninstmcted  person. 
Held,  that  Ann,  Elisabeth,  Edward,  John,  Mary,  and  Sarah  took  only  an  estate  for  life  in  th* 
land  bought  of  Burton :  for  that  there  were  no  words  of  inheritance  as  to  this ;  and  Uie  real 
of  the  will  supplied  no  inference  of  an  intention  to  give  more  than  a  life  estate :  especialljy 
that  the  clause  for  forfeiture  of  the  Stotfold  estate  was  by  ^ay  of  penalty  and  not  of  sabsti- 
tution  for  The  Meeting  House ;  and  no  intention  therefore  could  be  inferred  that  The  Meedng 
House  was  given  in  fee  like  the  Stotfold  estate :  nor,  therefore,  could  any  such  inferenoe  be 
made  as  to  the  land  bought  of  Burton. 

Ejectment  to  recover  two  sixth  parts  of  about  twelve  acres  of  land, 
lying  ill  the  parish  of  Stotford,  Bedfordshire.  There  were  two  demises, 
by  John  Payne,  bearing  date  respectively  1st  April,  1842,  and  1st  Jaly, 
1846.  The  defendant  pleaded  Not  guilty.  On  the  trial  before  Pol- 
♦^1  V\  ^^^^>  ^'  ^'>  **  *^®  Bedfordshire  Lent  *Assizes,  1848,  a  verdict 
-'  passed  for  the  plaintilT,  subject  to  the  opinion  of  the  Court  on  the 
following  case.  , 

By  indentures,  bearing  date  23d  October,  1780,  one  James  Burton, 
being  then  seised  in  fee  simple  of  the  lands  in  question  amongst  others, 
demised  the  same  to  one  Edward  Payne,  for  a  term  of  500  years,  by 
way  of  mortgage  for  securing  120/.  and  interest ;  which  term  became 
absolute  by  the  non-payment  of  the  mortgage-money  at  the  time 
appointed. 

By  indentures  of  lease  and  release,  bearing  date  respectively  19lh 
and  20th  September,  1783,  and  made  between  the  said  James  Burton 
of  the  one  part,  and  one  John  Payne  of  the  other  part,  the  said  lands 
were  duly  conveyed  to  the  said  John  Payne  in  fee :  and,  by  an  indenture 
of  same  date  with  the  said  release,  the  residue  of  the  above-mentioned 
term  of  500  years  was  duly  assigned  by  the  executrixes  of  the  said 
Edward  Payne,  then  deceased,  to  one  John  Brown,  a  trustee  named 
and  appointed  by  the  said  John  Payne,  in  trust  for  the  said  John 
Payne,  and  to  attend  the  inheritance. 

On  11th  July,  1791,  the  said  John  Payne,  who  continued  in  posses- 
sion of  the  said  lands  under  the  said  conveyance  until  and  at  the  time 
of  his  death,  duly  made  and  published  his  last  will  and  testament  in 
writing,  attested  as  was  necessary  for  the  passing  of  real  estates :  of 
which  said  will  the  following  is  a  copy. 

«  This  is  the  last  will  and  testament  of  me,  John  Payne,  of  Stotfold, 
in  the  county  of  Bedford,  farmer  and  maltster.  Having  surrendered, 
or  intended  to  surrender,  all  that  part  of  my  estates  as  are  copyhold, 
to  the  use  of  my  will,  I  give  unto  my  son  Edward  Payne,  and  to  his 
heirs  and  assigns  for  ever,  all  my  estate  lying  and  being  in  the  parish 
^.|  .^  of  Norton  in  the  county  of  Hertford,  *upon  condition  of  his 
-'  paying  8/.  a  year  amongst  all  my  daughters,  Ann,  Elisabeth, 
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Mary,  and  Sarah  Payne,  or  to  the  heirs  of  their  body,  share  and  share 
alike :  but,  if  there  shodld  be  but  one  daughter  living,  or  the  heir  of 
but  one,  that  is,  but  one  left  alive  as  has  a  right  to  it,  then  he  is  to 
pay  that  daughter  or  the  heir  of  her  body  but  4{.  a  year :  this  sum  of 
money  to  be  paid  to  my  daughters  or  their  heirs  and  assigns,  for  ever, 
to  do  as  they  please  with  it  when  they  arrive  to  the  age  of  twenty-one 
years.  I  give  unto  my  son  John  Payne  The  Plow  at  Stotfold,  in  the 
occupation  of  William  Kitchener,  with  the  Swade,  closes  thereunto 
belonging,  and  the  seven  acres  of  plowed  land  thereunto  belonging, 
and  a  slip  of  swade  as  I  bought  of  James  Burton  adjoining,  being 
about  two  rood  and  a  half,  and  the  close  adjoining  there,  called 
Jermin*s  Close,  being  about  one  acre  and  thirty  poles,  and  the  three 
acres  of  plowed  land  which  I  bought  of  Mr.  James  Ind  and  others, 
those  all  lying  in  the  parish  of  Stotfold.  I  likewise  give  my  son 
John  Payne  all  that  eighteen  acres  and  two  roods  of  land  lying  in 
Willian  and  Crothall  field,  and  one  acre  of  leasehold  in  Willian  field. 
I  give  the  above  to  him,  his  heirs  and  assigns,  for  ever,  upon  condi- 
tion of  his  paying  my  daughters  Ann,  Elizabeth,  Mary,  and  Sarah 
Payne  the  sum  of  122.  a  year,^  or  the  heirs  of  their  body,  share 
and  share  alike,  that  is,  the  heif  of  a  daughter  to  have  the  mother's 
share  if  the  mother  is  not  living;  but,  if  in  case  there  is  but  one 
daughter  alive,  nor  the  heir  of  but  one  daughter,  then  he  is  to  pay  that 
daughter,  or  the  heir  of  her  body,  but  6/.  a  year.  I  give  this  in  the 
same  manner  as  the  other  to  do  as  they  please  with  it  when  they 
arrive  at  the  age  of  twenty-one  years:  this  money  to  be  received 
^by  me  trustees,  till  each  of  them  come  of  age,  toward  helping  r^cii- 
bring  them  up.  My  will  is  for  all  the  estates  to  be  made  clear  '-^ 
to  my  sons ;  all  fines  and  every  other  charge  attending  them  out  of  my 
personal  estate ;  so  that  they  may  enter  on  them  clear  of  all  charge 
besides  what  is  mentioned  to  pay  out  to  my  daughters,  their  heirs  or 
assigns.  I  give  unto  my  daughter  Ann  Payne  that  cottage  on  The 
Green  in  occupation  of  James  Howard.  I  give  unto  my  daughter  Sarah 
Payne  my  cottage  in  Frogland  in  the  occupation  of  Thomas  Mantle 
Weavour.  Those  to  be  made  clear  out  of  my  personal  estate,  all  fines 
and  other  expenses,  the  same  as  my  other  estates  as  I  give  to  my  sons, 
to  enter  on  them  quite  clear  of  all  expenses  whatsoever.  I  give  unto 
my  son  Edward  Payne  5001.  with  the  money  as  is  coming  to  him  out 
of  Kirley  and  Bentley  estates:  then  the  rent  is  not  to  be  demanded, 
as  it  is  counted  to  make  up  the  5002.  I  give  unto  my  son  John  Payne 
500/.  I  give  unto  my  daughters,  Ann,  Elizabeth,  Mary,  and  Sarah 
Payne  the  sum  of  3002.  a  piece,  each  daughter  to  receive  the  sum  of 
3002.  when  they  arrive  at  the  age  of  twenty-one  years,  to  be  paid  by 
^  me  trustees,  their  heirs  or  assigns.  /  give  unto  my  son  John  Payne 
The  Meeting-Souse^  other  houses^  swade^  and  appurtenances^  \f  it  is  not 

2E 


615  DOE  d.  PAYNE  v.  PLTEB.    H.  V.  1849. 


/ 


made  freehold^  to  9ave  the  expense  of  90  many  fines.  But  my  mU  ufor 
John  to  let  Edward^  Ann^  Elizabeth,  Mary,  and  Sarah  have  equal  shares 
with  him,  the  same  as  if  it  was  freehold  and  gave  amongst  them.  I  give 
all  the  land  I  bought  of  Mr.  Burton,  ploughed  land^  being  twelve  or 
thirteen  acres  or  thereabouts,  to  Ann,  Elizabeth,  Edward,  John,  Mary, 
and  Sarah  Payne,  as  likewise  the  Meeting-Hbuse  aruL  appurtenances,  if 
^..^l  it  made  free,  share  and  share  equally  amongst  them.     If  ^  John 

^  refuse  to  let  them  have  share  of  the  Meeting,  he  to  forfeit  all  his 
Stotfold  estate,  to  be  divided  amongst  them.  I  give  anto  Edward  Payne 
and  John  Payne  all  the  estate  as  I  bought  of  Mr.  Reynolds,  lying  in 
the  parishes  of  Clothall  and  Willian  in  the  county  of  Hertford,  equally 
between,  on  condition  of  their  paying  102.  a  year  to  my  daughters,  their 
heirs  or  assigns :  that  is  to  say,  21.  a  year  to  Ann  Payne,  31.  a  year  to 
Elizabeth  Payne,  and  SI.  a  year  to  Mary  Payne,  and  21.  a  year  to  Sarah 
Payne,  their  heirs  and  assigns  for  ever :  this  to  be  paid  at  the  time  and 
in  the  manner  as  the  other  as  was  given  them  above.  'Tis  my  will 
for  my  children  to  live  together,  and  keep  this  farm  on  at  Stotfold,  and 
decline  all  malting  business,  except  they  are  a  mind  to  make  a  very 
few  at  Stotfold :  and  the  boys  not  to  receive  their  fortune  till  twenty- 
five  years  of  age.  'Tis  my  will  that  none  of  my  children  buy  any 
black  clothes  for  mourning ;  whichever  doth  buy  any  mourning,  to  have 
50Z.  less  money  on  that  account.  As  to  scarfs  and  gloves,  do  as  they 
please,  and  give  bread  as  usual,  and  bury  me  by  my  wife  on  that  side 
next  Church  Close.  And  if  you  set  a  grave-stone,  let  it  be  without 
verse.  When  all  my  just  debts  are  paid,  and  funeral  expenses,  all 
goings  out  and  comings  in  kept  to  one  account ;  and  when  the  youngest 
is  come  of  age,  as  they  have  all  received  their  fortune,  if  there  is  any- 
thing over,  to  be  paid  amongst  them,  so  as  the  share  of  a  son  is  twice 
the  share  of  a  daughter,  to  be  shared  equally  in  that  manner,  the  boys 
to  have  as  much  more  as  the  girls  a  piece.  'Tis  my  will  that  my  bro- 
ther-in-law, William  Nightingale,  of  Farlane,  in  the  parish  of  Steve- 
nage, Hertfordshire,  should  be  in  trust  to  see  to  my  children;  and 
♦  ^171  ^^^^^^^^  expense  he  is  at  to  be  paid  *out  of  my  personal  estate. 

-^  I  do  appoint  Anne  Payne,  Elizabeth  Payne,  John  Payne,  and 
Edward  Payne,  joint  executors  of  this  my  last  will  and  testament ; 
revoking  all  former  wills  by  me  at  any  time  heretofore  made ;  and  do 
declare  this  to  be  my  last  will  and  testament." 

The  said  John  Payne  was,  at  the  time  of  making  his  will  and  at  his 
death,  the  owner  of  the  several  houses,  land,  and  premises  in  the  said 
will  mentioned,  as  therein  described ;  and  died  in  1791,  without  having 
altered  or  revoked  his  said  witl,  and  leaving  him  surviving  the  said  six 
children  in  the  said  will  mentioned.  The  following  table  correctly  sets 
out  the  state  of  his  family,  and  their  posterity,  with  the  dates  of  their 
births,  marriages,  and  deathsi  so  far  as  is  necessary  for  the  purposes  of 
this  case* 
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John  P»3rn«,  the  tasUtor, 
died  5tli  NoTembor,  1790. 

Ann  Pftyne,      BUiabeth  Payne, 
buxtMI                married 
WnUam  Sharpa,      AnthonT  Faga, 
died  19th  Maj,       dM  0th  June, 
- 1806,                       1835, 

&  P.                      &  P. 

-I-  ■  ^^— —  —  —  —               —    -  — ^^^— — 

Sdward  Payne        Blary  l^yne,         John  Payne, 
died  24th  Deo,             married           died  20th  April, 

1841,                     Michael              1825,  learing 
laaTing  ietua.      Saundereon,  died      k>ue|  a  son 
2d  January,  1807,         and  six 
leavInK  imie,         daughlen. 
two  sonfl  and  a 
daughter. 

> 
Sarah  I'ayne 
diod  June,  1846, 
ao  imbecile. 
B.P. 

Thomaa  Pajne, 
•Idertflonandbeirof 

JCdward  ^^ayne, 
died  9th  Aninut,  18», 

leavioK  issue, 

John  Payne, 

•eoond  son  of 

Xdward  Hayue, 

■tUl  living. 

• 

John  ^ayne, 
eldeet  son  and  heir  of 

Thomas  Payne, 
the  prsMDt  clamant. 

By  indentures  of  lease  and  release,  bearing  date  respectively  5th  and 
6th  November,  1829,  and  made  between  the  said  Edward  Payne,  the 
eldest  son  of  the  testator,  John  Payne,  of  the  one  part,  and  one  Hen- 
ricas  Octavius  Roe  of  the  other  part,  and  after  reciting  a  *c®r-  p^.-j. 
tain  mortgage  bearing  date  the  29th  September,  1820,  and  a  ^ 
certain  other  mortgage  bearing  date  29th  September,  1825,  it  was  wit- 
nessed that  the  last-mentioned  Edward  Payne  did  (in  common  form) 
convey  to  the  said  Henricus  Octavius  Roe  the  said  premises,  consisting 
of  the  twelve  acres,  or  thereabouts,  of  open  field,  arable  land,  and  three 
roods  of  dole  swarths,  in  the  common  meadow  called  Low  Meadow,  in 
Stotfold,  unto  the  said  Henricus  Octavius  Roe,  his  heirs  and  assigns, 
to  hold  to  and  to  the  use  of  the  said  Henricus  Octavius  Roe,  his  heirs 
and  assigns,  for  ever.  And  the  said  Edward  Payne  thereby  covenanted 
for  the  title  to  the  said  premises,  and  against  all  encumbrances  and 
claims,  &c.,  except  the  several  life  estates  of  Elizabeth  Fage  and  Sarah 
Payne,  daughters  of  the  said  John  Payne,  of  and  in  two  undivided 
sixth  parts  of  the  said  land  and  premises  under  the  will  of  their  said 
father,  and  except  the  before-mentioned  mortgage  and  further  charges. 

The  rent  in  respect  of  two  acres  of  the  said  lands  was  regularly  paid 
by  the  occupying  tenant  of  the  whole  to  Elizabeth  Fage,  in  the  said 
table  named,  until  her  decease  in  June,  1835.    And  the  rent  in  respect 
of  two  other  acres  was,  in  like  manner,  paid  to  or  for  the  use  of  Sarah  f 
Payne,  in  the  said  table  named,  until  her  death  in  June,  1846. 

John  Payne,  the  lessor  of  the  plaintiff,  is  the  heir  at  law  of  the  said 
Elizabeth  Fage,  of  the  said  Sarah  Payne,  and  of  the  said  last-mentioned 
Edward  Payne. 

The  question  for  the  opinion  of  the  Court  is.  Whether,  under  the 
circumstances,  the  plaintiff  is  entitled  to  recover.  It  is  agreed  that, 
if  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to  recover 
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i^c-iQ-y  the  verdict,  judgment  shall  be  entered  for  the  whole  or  sncli 
•^  ^portion  of  the  land  sought  to  be  recovered  as  the  Court  shall 
direct.     Otherwise  a  nonsuit  shall  be  entered. 

Either  party  to  be  at  liberty  to  refer  to  the  deed  mentioned  in  the 
case. 

The  case  was  argued  in  last  Easter  vacation  (a)  and  in  the  present 
vacation. (6) 

Worlledge,  for  the  defendant  {O'Malley^  for  the  plaintiff,  being 
absent  at  the  beginning  of  the  argument). — The  daughters,  Elizabeth 
and  Sarah,  through  whom  the  lessor  of'  the  plaintiff  claims,  took  only 
life  estates  under  the  will  of  John  Payne.  The  words  of  the  limitation 
to  them  are  not  distinguishable  from  those  in  Doe  dem.  Norris  r.  Tucker, 
3  B.  &  Ad.  473  (E.  G.  L.  R.  vol.  23),  where  it  was  held  that  only  an 
estate  for  life  passed.  Silvey  v.  Howard,  6  A.  &  £.  253  (E.  C.  L.  B. 
vol.  33),  is  to  the  same  effect^  [Patteson,  J.,  referred  to  Gretton  r. 
Haward,  6  Taunt.  94  (E.  C.  L.  R.  vol.  1).]  The  devisees  there  took  by  the 
words  "  heirs  of  her  body  ;"  and  there  the  «  real  and  personal  estate"  was 
devised,  words  which  might  be  held  to  describe  the  devisor's  interest: 
here  the  devise  is  of  «« land ;"  and,  where  the  word  "  estate"  docs 
occur,  it  plainly  describes  the  parcels  devised,  not  the  interest.  On  the 
other  side,  the  attempt  will  probably  be  to  suggest  an  opposite  inference 
from  other  clauses  of  the  will.  It  may  be  contended  that  the  forfeiture 
clause,  immediately  following  the  limitation  in  question,  would  give  the 
Stotford  estate  in  fee,  as  a  substitute  for  the  interest  in  The  Meeting 
House,  which  interest  must  therefore  itself  be  a  fee.  But  this  is  not  a 
*^9CV\  ^^"^^  inference:  *the  Stotfold  estate  is  taken  from  John  for 
-*  the  purpose,  not  of  indemnifying  the  six  devisees,  but  of  punish- 
ing John.  It  is  observable  that  the  devisor  knows  the  necessity  of 
words  of  inheritance ;  for,  after  giving  to  John  the  land  in  Willian  and 
Crothall  fields,  without  more  words,  he  adds :  « I  give  the  above  to  him, 
hiif  heirs  and  assigns,  for  ever.*'  Shortly  afterwards,  cottages  are 
given  to  Anne  and  Sarah  without  words  of  inheritance.  It  is  enough 
for  the  defendant  to  establish  that  there  is  a  doubt  whether  the  fee  was 
meant  to  pass :  there  being  no  words  of  inheritance,  the  ordinary  rule 
of  law  will  not  be  departed  from,  except  upon  manifest  indication  of 
intention ;  Roe  dem.  Bowes  v.  Blackett,  1  Cowp.  236,  240.  If,  then, 
Elizabeth  and  Sarah  took  only  estates  for  life,  the  lessor  of  the  plaintiff 
cannot  claim  as  their  heir.  It  is  true  that  he  is  the  heir  of  John  Payne, 
the  devisor.  But  Edward  Payne,  the  eldest  son  of  the  devisor,  who 
had  the  reversion  expectant  upon  the  life  estates,  conveyed  it  away  hy 
the  deeds  of  November,  1829.  That  these  deeds  passed  the  reversion 
is  manifest  from  the  covenant  against  all  encumbrances  except  the  life 
states. 

(a)  May  9th,  1849.     Before  PattissoN)  Coleridok,  aod  Wiortkan,  Js. 
(6)  December  5th,  1S49.     Before  Fattbbom,  Colbridok,.  and  Erlc,  Js. 
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Further,  eyen  if  Elizabeth  and  Sarah  took  estates  in  fee,  yet  the 
lessor  of  the  plaintiff,  who  must  make  out  his  title  as  their  heir  through 
Edward  Payne,  the  eldest  son  of  the  devisor,  and  releasor  in  the  deeds 
of  November,  1829,  is  estopped  by  those  deeds.  (The  argument  as  to 
this  is  omitted,  the  point  having  become  immaterial  upon  the  view 
taken  by  the  Court.) 

Again,  the  legal  estate  is  in  the  personal  representative  of  John 
Brown,  to  whom  the  term  of  five  hundred  years  was  assigned  by  the 
deed  of  September,  '''ITSS.     It  cannot  be  treated  as  a  term  r^t^n-i 
expired,  as  being  satisfied.     (The  argument  upon  this  point  also  ^ 
is  omitted,  no  decision  having  been  given  upon  it.) 

0*Mallei/j  for  the  plaintiff. — Elizabeth  and  Sarah  took  estates  in  fee 
under  the  devise.  It  is  true  that  the  words  by  which  the  thirteen  acres 
are  given  would,  if  standing  alone,  confer  no  more  than  a  life  estate. 
But  this  will  not  prevent  the  inheritance  from  passing,  if,  on  looking  at 
the  whole  will,  that  appears  to  be  the  intention  of  the  devisor ;  Doe 
dem.  Orpe  v.  Frost,  1  B.  &  C.  638  (E.  C.  L.  R.  vol.  8).  Now,  looking 
at  the  whole  will,  an  intention  appears  to  pass  the  whole  interest  in  the 
several  parcels,  and  indeed  to  regulate  it  very  minutely.  Even  to  the 
carrying  on  of  the  farm  at  Stotfold,  the  will  goes  into  a  particular 
detail.  It  is  quite  inconsistent  with  this  to  suppose  any  intention  of 
leaving  the  inheritance  undisposed  of.  It  cannot  be  disputed  that,  in 
the  first  instance,  the  Stotfold  estate  is  given  to  John  Payne  in  fee. 
But  it  was  manifestly  intended  that  the  interest  given  in  The  Meeting 
House  should  be  co-extensive  with  that  given  in  the  Stotfold  estate,  inas- 
much as,  in  one  event,  the  latter  is  to  take  the  place  of  the  former.  The 
thirteen  acres  are  clearly  given  for  the  same  interest  as  The  Meeting 
House.  It  is  urgued  that  the  Stotfold  estate  is  given  to  the  six,  on  the 
contingency,  not  as  a  substitution,  but  by  way  of  forfeiture.  The  word 
«  forfeit"  is  indeed  used :  but  the  clause  is  not  penal ;  else  no  share  in 
the  Stotfold  estate  would,  in  the  event,  be  given  to  John,  whereas  he  is 
to  take  equally  with  the  others.  In  Green  v,  ^Armsteed,  Hob.  ri^eqq 
65  (5th  ed.),land  was  devised  to  T.  without  words  of  inheritance ;  ^ 
yet,  because  the  devisor,  in  one  event,  directed  land  as  good  in  value  to 
be  purchased  for  T.,  it  was  held  that,  <<  purchase"  in  common  speech 
implying  a  fee,  the  first  devise  was  of  a  fee.  In  Gough  v.  Howarde, 
3  Bulst.  121,  where  the  Judges  were  equally  divided,  the  principle  was 
admitted  by  all ;  and  several  illustrations  are  to  be  found  in  their  judg- 
ments :  among  others,  the  following  :(a)  «  a  man  did  devise  Black-acre 
to  his  eldest  son  and  his  heirs  for  his  part,  and  White-acre  to  his 
younger  son  for  his  part  (and  omits  to  him  and  to  his  heirs),  yet  this 
shall  be  also  to  him  and  to  his  heirs,  because  the  same  hath  dependency 
upon  the  former  devise,  and  in  the  construction  of  this,  it  shall  be 
guided  by  the  same."     It  is  on  the  same  principle  that,  where  an  estate 

(a)  8  Balsi  124. 

VOL.  XIV. — 42  2  B  2 
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is  given  to  A.  after  the  death  of  the  devisor's  widow,  aa  estate  for  life 
to  the  widow  is  implied.  Here,  if  The  Meeting  House  is  not  made 
freehold,  it  is  given  to  John ;  but  the  six  are  to  share  it  «« the  same  as 
if  it  was  freehold."  It  is  given  to  John  to  save  the  expense  of  several 
fines.  Bat  it  must  be  meant  that,  in  that  case,  he  is  to  take  in  fee : 
for,  if  he  did  not,  the  cestui  que  trusts  would  have  their  sixths  only  pur 
auter  vie,  whereas  the  law  favours  an  estate  for  life  of  the  owner,  rather 
than  an  estate  pur  auter  vie.  Now,  if  John  takes  a  fee  in  The  Meeting 
House  in  this  contingency,  it  is  obvious  that  the  others  take  an  equi- 
table inheritance ;  because  there  is  a  clear  intention  that  the  beneficial 
interests  of  the  six  should  be  commensurate.  That  principle  prevailed 
in  Knight  v.  Selby,  3  M.  &  G.  92  (E.  G.  L.  R.  vol.  42).  The  same 
«c9q-i  inference  arises  from  the  words  *which  follow,  <«  gave  amongst 

-*  them."  [CoLBRlDOE,  J. — I  do  not  see  why,  if  the  lord  enfran- 
chised, he  could  not  convey  a  life-estate  to  each.]  The  land  bought  of 
Reynolds  is  given  to  Edward  and  John  Payne  without  words  of  inherit- 
ance ;  yet  they  clearly  take  a  fee,  because  they  take  on  condition  of 
paying  an  annuity  to  the  four  sisters  and  their  heirs :  the  construction 
might  be  otherwise  if  the  annuities  were  simply  charged  on  the  land ; 
for  then  they  might  cease  when  the  estate  in  the  land  ceased,  and  it 
would  not  be  necessary  to  imply  a  fee.  The  cases  are  collected  in  2  Jar- 
man  On  Wills,  171,  ch.  xxxiii.  s.  2.(a)  [Patteson,  J. — At  that  place 
the  devisor  uses  the  words  «<  all  the  estate  as  I  bought."]  That  is  a 
description  of  the  parcels,  not  of  the  interests.  [Patteson,  J. — The 
truth  is  that  he  does  not  know  the  meaning  of  the  words  he  uses ;  and 
he  inserts  nonsense  of  every  kind.]  It  is  argued  that,  because  some- 
times words  of  inheritance  are  used,  it  is  to  be  inferred  that,  where 
such  words  do  not  appear,  there  is  no  intention  to  pass  the  inheritance. 
But  the  more  natural  inference  is  that  the  devisor  took  for  granted  that 
the  inheritance  passed  in  each  case :  thus,  where  the  words  of  inherit- 
ance are  introduced  in  the  condition  annexed  to  the  devise  of  Willian 
and  Crothall  fields,  there  is  no  appearance  of  any  belief,  on  the  part  of 
the  devisor,  that  he  was  enlarging  the  interest  already  given.  The 
doctrine,  that  the  strict  legal  sense  of  the  words  of  a  will  can  be  altered 
only  by  express  declaration  of  intention,  is  no  longer  maintained;  Doe 
d^m.  Dacre  v.  Dacre,  1  B.  &  P.  250,  261,  Denn  dem.  Bridaen  v. 
Page.(6) 
^f^odl       *^^  ^^^  Bisters,  Elizabeth  and  Sarah,  took  only  a  life  estate, 

•^  the  lessor  of  the  plaintiff  cannot  claim  through  them :  and  it 
must  be  admitted  that  he  cannot  claim  the  reversion,  as  heir  to  bis 
grandfather  Edward  Payne,  in  contravention  of  the  deeds  of  November, 
1829.  But,  if,  as  is  contended  for  the  lessor  of  the  plaintiff,  Elizabeth 
and  Sarah  took  estates  in  fee,  then  those  deeds  will  not  prejudice  the 

((i)  See  note  (I)  to  p.  172  of  Perkina'a  ediUon,  Boston,  1845. 

^)  Note  (a)  to  1  B.  A  P.  261 J  S.  C.  note  (6)  to  Fuater  «.  Lord  Romnej,  11  Bait,  603. 
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title  of  the  lessor  of  the  plaintiff;  nor  will  tins  term  conveyed   to 
Brown.     (The  argument  on  these  points  is  omitted.) 

Warlledge  was  again  heard  for  the  defendant. — In  Doe  dem.  (Grwillim 
V.  Gwillim,  6  B.  &  Ad.  122  (E.  C.  L.  R.  vol.  27),  there  were  stronger 
groands  than  here  for  inferring  a  general  intention  to  pass  the  inherit- 
ance :  bat,  for  want  of  words  of  inheritance,  it  was  held  that  a  life 
estate  only  parsed :  and  stress  was  there  laid  upon  a  circumstance 
which  is  to  be  found  here :  that  in  some  p'i**t8  of  the  devise  words  of 
inheritance  did  appear,  but  not  in  the  part  in  question.  That  the  clause 
respecting  the  forfeiture  of  the  Stotfold  estate  is  in  poenam,  and  not 
for  the  purpose  of  substitution,  may  be  inferred  from  the  consideration, 
that,  if  John  allowed  the  rest  a  share  of  The  Meeting  House,  but  his 
heir  refused  to  do  so,  the  clause  would  not  take  effect  at  alL  Green  v, 
Armsteed,  Hob.  65  (5th  ed.),  applies  only  where  one  estate  is  clearly 
an  equivalent  for  the  other.  In  Knight  v.  Selby,  8  M.  &  G.  93  (E.  G. 
L.  R.  vol.  42),  the  devisor  professed  to  dispose  of  his  « real  estate." 
In  Doe  dem.  Orpe  v.  Frost,  1  B.  &  C.  638  (E.  C.  L.  R.  vol.  8),  the 
Court  considered  that  an  intention  appeared  to  give  a  fee  to  some  of  a 
class,  and  thence  ^inferred  the  same  intention  as  to  the  rest  of  r^ent^ 
that  class.  ^ 

O'MaUey  was  heard  in  reply.  Cur,  adv.  vult, 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  question  in  this  case  is,  what  estate  did  the  devisees  of 
John  Payne  (the  testator)  take  under  his  will.  The  words  are  <<  I  give 
all  the  land  I  bought  of  Mr.  Burton,  ploughed  land,  being  twelve  or 
thirteen  acres  or  thereabouts,  to  Ann,  Elizabeth,  Edward,  John,  Mary, 
and  Sarah  Payne,  as  likewise  The  Meeting  House  and  appurtenances, 
if  it  made  free,  share  and  share  equally  amongst  them.  If  John  refuse 
to  let  them  have  share  of  the  Meeting,  he  to  forfeit  all  his  Stotfold 
estate,  to  be  divided  amongst  them." 

The  will  being  in  1791,  these  words  of  themselves  clearly  give  only 
life  estates :  there  are  no  words  of  inheritance,  nor  any  words  such  as 
<<  estate,"  «  property,"  or  any  similar  expressions.  Neither  are  there 
to  be  found,  throughout  the  will,  any  other  words  referring  to,  or  in 
any  way  applicable  to,  «the  land  I  bought  of  Mr.  Burton,"  which  is 
that  in  dispute.  But  there  are  other  words  in  the  will,  as  to  The 
Meeting  House  which  is  contained  in  the  disputed  devise,  from  which 
it  is  contended,  for  the  lessor  of  the  plaintiff,  that  the  testator  mani- 
festly intended  to  pass  the  fee  in  The  Meeting  House ;  and  thence  it  is 
inferred  that  he  had  the  same  intention  as  to  the  land  in  dispute,  and 
has  sufficiently  expressed  that  intention.  The  Meeting  House  was 
copyhold;  and,  immediately  before  the  ^devise  in  dispute,  it  is  r^^roR 
devised  in  these  words.  "  I  give  unto  my  son  John  Payne  The  *" 
Meeting  House,  other  houses,  swade,  and  appurtenances,  if  it  is  not 
made  freehold,  to  save  the  expense  of  so  many  fines.     But  my  will  is 
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for  John  to  let  Edward,  Ann,  Elizabeth,  Mary,  and  Sarah  have  equal 
shares  with  him,  the  same  as  if  it  was  freehold  and  gave  amongst 
them."  Here,  again,  there  are  no  words  which  would  pass  more  than 
life  estates. 

Bat,  inasmuch  as  in  the  devise  in  dispute  John  is  to  forfeit  to  the 
others  all  his  Stotfold  estate  if  The  Meeting  House  should  not  be  made 
freehold  and  he  should  refuse  to  let  them  share  in  it,  and  inasmuch  as 
the  will  had  already  given  John  the  Stotfold  estate  in  fee,  so  that  the 
others,  in  the  event  of  his  incurring  the  forfeiture,  would  take  the 
Stotfold  estate  in  fee,  it  is  argued  that  it  must  have  been  intended  that 
they  should  take  The  Meeting  House  in  fee  in  the  event  of  his  not 
incurring  the  forfeiture,  and,  by  consequence,  the  land  in  dispute  also. 
The  case  of  Green  v.  Armsteed  was  relied  on  for  the  former  part  of 
this  position.  That  was  a  devise  to  A.  for  life,  with  remainder  to  his 
son  B.  (without  words  of  inheritance) ;  but,  if  A.  should  purchase  for 
B.  property  of  equal  value,  then  A.  was  to  have  the  fee  in  that  devised. 
The  Court  held  that  B.  took  a  fee  in  remainder,  because  the  equivalent 
which  A.  had  the  option  of  purchasitig  for  B.  must  manifestly  be  some 
property  in  fee,  since  A.,  by  such  purchase,  was  to  acquire  the  fee  in 
the  property  devised.  For  the  latter  part  of  the  position,  (rough  i^. 
if^f-on-y  Howarde,  8  Bulst.  121,  124,  was  relied  on,  in  which  a  case  is 
^  '''cited  of  a  devise  of  Blackacre  to  one  son  and  hu  heirs,  and  of 
Whiteacre  to  another  son,  omitting  his  heirs,  yet  it  was  held  that  the 
testator  meant  to  give  the  same  interest  to  both  sons.  The  present 
devise  is  perhaps  stronger  than  the  case  in  Bulstrode,  because  the  land 
in  question  and  The  Meeting  House  are  both  comprised  in  the  same 
devise  (that  in  dispute),  and  it  is  fairly  to  be  inferred  that  the  testator 
intended  to  give  the  same  interest  in  both  properties.  Looking,  how- 
ever, at  the  whole  of  this  will,  as  it  affects  both  properties,  we  agree 
with  the  learned  counsel  for  the  defendant  that  the  forfeiture  of  the 
Stotfold  estate  is  not  by  way  of  equivalent  for  The  Meeting  House, 
but  by  way  of  penalty  on  John,  the  devisee,  in  the  event  of  his  dis- 
obeying the  testator's  expressed  wish  as  to  The  Meeting  House,  and 
that  we  cannot  collect  from  the  words  used  either  that  John  would  take 
the  fee  in  The  Meeting  House  if  it  continued  copyhold  and  he  refused 
to  let  the  others  share  in  it,  or  that  all  would  take  the  fee  in  it  if  it 
became  freehold  ;  much  less  that  the  testator  has  used  words  sufficient 
to  pass  the  fee  in  the  land  in  question. 

It  follows  that  the  rule  universally  adopted  in  the  absence  of  suffi- 
cient words  of  inheritance  must  prevail,  as  it  did  in  Doe  dem.  Norris  v. 
Tucker,  8  B.  &  Ad.  478  (E.  C.  L.  R.  vol.  23),  and  Silvey  v.  Howard,  6 
A.  k  E.  253  (E.  G.  L.  R.  vol.  33) ;  and  that  we  must  hold  that  the 
devisees  took  only  estates  for  life. 

This  makes  it  unnecessary  to  consider  the  other  points  raised  in  the 
case.     And  a  nonsuit  must  be  entered.  Nonsuit  entered. 
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♦The  QUEEN  v.  the  Inhabitants  of  the  Parish  of  ST.  MAR-  ^^.^j. 
GARET,  in  the  Borough  of  LEICESTER.     Dec.  18.     ••  ^^^ 

Reported,  12  Q.  B.  98  (E.  G.  L.  R.  voL  64). 


KEENE  V.  WARD.    Dee.  18. 
Reported,  IS  Q.  B.  515  (E.  C.  L.  R.  yoL  66). 


DOE,  on  the  several  demises  of  The  QUEEN  and  GEORGE  FINCH, 
V.  The  Archbishop  of  YORK,  The  Earl  of  DEVON,  and  JOHN 
LOCH.    Dec.  18. 

The  second  judgment  in  this  case  is  reported  ant%,  pp.  108,  109. 


YiQERS  V.  The  Dean  and  Chapter  of  St.  Paul's,  decided  in  this 
racation,  will  be  found  at  the  end  of  the  yolume. 


END  OF  MICHAELMAS  VACATION. 


CASES 


ABGUED  AND  DETERMINED 


« 


THE  QUEEN'S  BENCH, 


lMm{  €tm  anb  Saration, 


XIU.  VICTORIA.     1850. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and  Vacation  were 

PaTTESON,  J.  WlOHTMAN,  J. 

Coleridge,  J. 

Lord  Denman,  0.  J.,  was  absent  during  the  whole  Term  and  Vaca- 
tion, on  account  of  ill  health. 


The  QUEEN  v.  JAMES  JOSIAH  HARDEY. 

In  the  Matter  of  the  Arbitration  in  the  QUEEN  v.  HARDET,  in 
MIDDLESEX,  and  The  QUEEN  v.  HARDEY,  in  LONDON. 

Jan.  11. 

Two  indicimentey  one  for  peijury,  another  for  conspiraoy,  were  removed  into  this  Court  by 
eertiormri.  The  indictment  for  peijury  eame  on  for  trial  at  Nisi  prins,  when,  under  the 
•drice  of  eonnsel,  it  W8«  agreed  that  no  eridence  should  be  tendered,  a  rerdict  of  Not  gotl^ 
taken  on  both  indictments,  and  that  all  matters  in  difference  between  the  prosecutor  and 
defendant  should  be  referred  to  a  barrister ;  the  cost  of  the  indictments,  referenoe,  and  award 
to  be  in  his  discretion.  An  order  of  reference,  as  at  Nisi  prius,  in  the  usual  form,  was  altoiw 
wards  drawn  up,  and  was  made  a  rule  of  court  After  several  meetings,  the  defendant  revoked 
his  submission,  and  took  steps  in  a  Chancery  suit,  which  was  one  of  the  matters  in  diiferMiee 
BO  referred.  On  motion  to  attach  him  for  contempt,  or  to  set  aside  the  verdict  on  the 
indictments : 

Held,  that  it  would  have  been  illegal  to  refer  an  indictment  for  peijury,  or,  MemhU,  for  eoa- 
spiracy ;  but  that  the  indictments  were  not  referred,  and  the  verdicts  of  acquittal,  given  on 
the  ground  that  no  evidence  was  produced,  must  at  all  events  stand ;  and  there  was  nothing 
illegal  in  referring  all  matters  in  difference  and  at  the  same  time  consenting  to  a  verdict  of 
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toqnittal,  valest  there  waa  a  oonvpl  ■greement  to  itiile  a  proeeentlon,  whioh  in  the  preient 

«M  did  Dot  ftlipear  to  be  the  fact 
Held,  also,  that  the  arbitrator  eould  not  be  eomidered  at  appointed  by  an  order  or  rule  made  in 

u  action,  within  the  6r8t  branch  of  stat  3  A  4  W.  4,  c.  42,  s.  89,  and  it  was  donbtfnl 

whether  the  order  of  Nisi  prins  eould  be  treated  as  an  agreement  within  the  second  brsneh. 

Qmarty  also,  whether  the  order  of  Nisi  prins  was  good,  there  being  at  the  time  it  was  made 

no  eause  before  the  Court. 
The  Court  under  the  cireumstanees  disoharged  the  rule  without  eosts« 

HuRLSTONE,  in  last  Michaelmas  term,  obtained  a  rule  calling  upon 
the  above-named  defendant  to  show  cause  why  an  attachment  should 
not  issue  against  *him  for  his  contempt  in  prosecuting  a  suit  in  r^;-o/^ 
equity  in  respect  of  certain  matters  relating  to  the  said  arbitra-  ^ 
tion  ;  and  for  his  contempt  in  revoking  the  authority  of  the  arbitrator 
to  proceed  in  the  said  arbitration :  or  why  the  sard  defendant  should 
not  pay  to  the  prosecutor  John  Hovell  Triston  the  costs  of  and  occa- 
sioned by  the  said  arbitration,  or  such  costs  as  this  Court  should  think 
reasonable :  or  why  the  verdict  of  Not  Guilty  entered  on  the  indict- 
ments after  mentioned  should  not  be  respectively  set  aside  and  writs  of 
procedendo  issue. 

The  rule  was  obtained  on  reading  the  after-mentioned  rule  of  Court, 
and  on  an  affidavit  (by  Triston  and  his  clerk)  which  stated  the  following, 
among  other,  facts. 

Messrs.  John  Hovell  Triston  and  Sebastian  Crespel  Hardey  carried 
on  business  in  London  as  solicitors,  in  partnership.  In  1843  they  dis- 
solved the  partnership,  and  appointed  a  trustee,  Edward  Taylor  Dart- 
nell,  to  wiud  up  the  affairs.  In  January,  1847,  Hardey  died :  and,  in 
the  same  month,  his  brother,  James  Josiah  Hardey,  claimed  certain 
balances  as  due  to  him  upon  accounts  stated  between  him  and  the 
firm,  and  filed  a  bill  in  Chancery  against  Triston  »nd  Dartnell  for 
an  account  of  the  sums  due  to  him,  J.  J.  Hardey,  from  the  firm,  and 
for  an  injunction  to  restrain  Triston  and  Dartnell  from  receiving  cer- 
tain moneys  then  due  from  Sir  Matthew  Barrington,  or  any  other 
debts  or  sums  due  to,  or  other  the  effects  of,  the  said  *firm ;  r^i- q-i 
and  from  negotiating  certain  bills,  &c. :  also  that  the  sum  due  ^ 
from  Sir  M.  B.  might  be  paid  to  J.  J.  Hardey,  or  brought  into 
Coart,  &c. :  that  an  account  might  be  taken  of  the  assets  got  in  by 
Dartnell,  and  that  the  same  might  be  applied  in  part  payment  of 
the  debt  due  from  the  firm  to  J.  J.  Hardey,  &c. :  and  that  Dartnell 
might  be  removed  from  the  trust,  and  a  receiver  appointed.  J.  J.  Har- 
dey afterwards  moved  the  Court  of  Chancery,  upon  several  affidavits, 
made  by  him,  for  an  injunction  and  appointment  of  a  receiver,  pursuant 
to  the  bill.  The  Court,  on  May  8d,  1847,  made  an  order  accordingly ; 
and  it  was,  by  consent,  referred  to  the  Master  to  take  an  account. 
Triston  afterwards  preferred  bills  of  indictment  against  J.  J.  Hardey 
for  having  conspired  with  the  said  S.  C.  Hardey  to  defraud  Triston 
by  the  said  alleged  accounts  stated  and  otherwise,  and  also  for  per- 
jury in  the  said  affidavits  in  the  Court  of  Chancery.     The  bills  were 


V. 

Hardbt;  and 
The  QusKN 

Hardbt,  in 
London. 
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found  at  the  Central  Criminal  Court,  and  removed  into  the  Qoeen's 
Bench  by  certiorari  at  the  instance  of  J.  J.  Hardey :  and  the  indict- 
ment for  perjury  came  on  for  trial  before  Wiohtman,  J.,  at  Westminster, 
on  27th  June,  1848,  when  Triston  attended  with  witnesses ;  but  it  was 
then  arranged  in  Court  between  the  leading  counsel  for  the  prosecution 
and  the  defence  that  a  verdict  of.  Not  Guilty  should  be  entered  on  both 
indictments  (the  indictment  for  conspiracy  being  then  about  shortly  to 
come  on  in  London),  and  all  disputes  between  Triston,  J.  J.  Hardey, 
and  Dartnell  be  referred  to  arbitration.  An  order  of  nisi  priua  was 
drawn  up  accordingly  as  of  27th  June ;  but  Dartnell  refused  to  be  party 
to  the  reference :  and  it  was  thereupon  agreed  between  Triston  and 
i^f-oq-]  *^'  ^*  Hardey  that  all  matters  in  difference  between  themselves 
^  only  should  be  referred  to  arbitration,  and  that  such  reference 
should  be  made  a  rule  of  Court.  The  order  of  reference  finally  stood 
as  follows* 

"  Middlesex,  to  wit.     At  the  sitting  of  Nisi  Prius,  holden  at  West- 
mmster  Hall,  onr  Tuesday,  the  27th  day  of  June,  in  the  12th  year,"  &c., 
«  before  the  Honourable  Sir  W.  Wiohtman,"  &;c. 
The  QuuR    >^      "  It  is  Ordered  by  the  Court,  by  and  with  the  consent 

of  the  parties,  their  counsel  and  attorneys,  that  the  jury 
>  find  a  verdict  of  Not  Guilty,  no  evidence  being  offered 
on  either  side  in  either  indictment ;  subject  to  the  award 
or  certificate,  order,  arbitrament,  final  end,  and  determi- 
nation of  Frederick  Robinson,  Esquire,  barrister  at  law,  to  whom  these 
several  indictments  and  all  matters  in  difference  between  Triston  and 
defendant  are  hereby  referred,  to  order  and  determine  what  he  shall 
think  fit  to  be  done  by  the  said  parties  respecting  the  matters  in  dis- 
pute, so  as  the  said  arbitrator  do  make  and  publish  his  award  or  certifi- 
cate in  writing  of  and  concerning  the  matters  hereby  referred,"  &c. 
(clause,  as  usual,  for  the  award  being  made  and  ready  for  deliveryj,  «  on 
or  before  the  fourth  day  of  Michaelmas  term  next."  Liberty  to  the 
arbitrator  to  enlarge  the  time.  Also :  ^<  That  the  said  arbitrator  shall 
have  all  the  powers  of  certifying  and  otherwise  of  a  judge  at  Nisi  prius, 
and  shall  be  at  liberty  to  state  any  question  for  the  opinion  of  the  Court. 
And  that  a  verdict  of  Not  guilty  in  the  said  indictment  in  I^ndon  shall 
be  entered  when  the  said  case  is  called  on.  It  is  also  ordered,"  &€. : 
n^rnn-y  powcr  roscrved  to  the  Court,  in  case  of  objection,  <<  to  refer  back 
^  the  said  *cause  to  the  same  arbitrator,  the  said  F.  R.,  touching 
all  or  any  of  the  matters  hereby  referred.  It  is  also,"  &c. :  power 
reserved  to  the  arbitrator  to  examine  the  parties  on  oath,  and  to  swear 
them  and  the  witnesses :  the  parties  to  produce  before  the  said  arbitra- 
tor all  such  books,  deeds,  papers,  and  writings  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference  as  he  shall  require. 
Further  order :  « that  the  costs  of  the  several  indictments,  and  the  costs 
of  the  reference  and  award  or  certificate^  shall  be  in  the  discretion  of 
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the  said  arbitrator,  who  shall  award  or  certify  by  whom,  to  whom,  and 
in  what  manner  the  same  shall  be  paid :  the  prosecutor  not  to  be  preju- 
diced by  not  having  offered  evidence  in  either  indictment.'*  There  were 
also  the  usual  clauses  binding  the  parties  in  all  things  to  stand  to,  abide 
by,  &c.,  the  award  so  to  be  made,  &c. ;  not  to  bring  error,  or  sue  the 
arbitrator  or  each  other ;  that  in  case  of  affected  delay  the  arbitrator 
might  proceed  ex  parte,  &c. ;  and  that  the  order  might  be  made  a  rule 
of  Court.  The  order  had  the  usual  conclusion.  <<  By  the  Court.  Tho- 
mas Denman,  clerk  at  the  sittings  of  Nisi  prius." 

Verdicts  of  Not  guilty  were  taken  on  the  indictments,  no  evidence 
being  offered.  Several  meetings  were  held,  and  proceedings  taken 
under  and  pending  the  reference,  which  the  affidavit  related  in  detail. 
At  the  seventh  meeting,  counsel  for  J.  J.  Hardey  objected  to  the  arbi- 
trator's authority  on  the  ground  that  the  order  of  Nisi  prius  was  made 
in  the  matter  of  an  indictment ;  and  the  said  counsel  ultimately,  at  the 
same  meeting,  gave  a  written  notice  of  revocation ;  the  opposite  party 
being  at  that  time  ready  to  proceed  with  their  case  before  the  arbi- 
trator. The  defendant  afterwards  took  steps  in  the  Chancery  suit 
without  the  *leave  of  this  Court,  or  sanction  of  the  arbitrator.  r,|e^o4 
The  time  for  making  an  award  had  been  duly  enlarged,  and  was  ^ 
as  yet  unexpired ;  and  the  order  of  reference  had  been  made  a  rule  of 
Court  (see  pp.  543,  4,  post),  and  the  rule  served  on  J.  J.  Hardey. 

The  deponent,  Triston,  denied  (as  far  as  regarded  his  own  motives 
and  conduct)  that  the  submission  to  arbitration  was  a  corrupt  agree- 
ment made  in  consideration  of  compromising  the  indictment  for  perjury ; 
and  he  averred  that  the  proceedings  against  J.  J.  Hardey  for  perjury 
and  conspiracy  were  instituted  bon&  fide,  and  under  the  advice  of  coun- 
sel ;  that  deponent  had  employed  great  labour  and  expense  in  preparing 
for  trial  on  both  indictments,  and  had  hoped  to  succeed ;  that  he  never 
instructed  counsel  to  make  any  compromise ;  nor  had  there  been  any 
offer  of  compromise  by  deponent  or  with  his  knowledge  before  the 
indictment  for  perjury  was  called  on ;  at  which  time  the  leading  counsel 
on  each  side  conferred  together,  and  the  deponent's  leading  counsel 
then  recommended  to  him  that  an  acquittal  should  be  taken  and  the 
matters  in  difference  referred ;  and  that  deponent  was  averse  to  the 
step,  but  consented  to  it  in  reliance  on  his  counsel.  Triston  also  stated 
his  belief  that  the  Judge  who  presided  when  the  reference  was  agreed 
to  knew  the  nature  of  the  indictment  then  called  on. 

J.  J.  Hardey  made  an  affidavit  in  opposition  to  the  rule,  entering 
into  the  merits  of  the  Equity  suit,  and  alleging  that  the  indictments 
were  preferred  to  intimidate  him,  and  deter  him  from  following  up  the 
proceedings  in  Chancery ;  (a)  and  that,  after  the  finding  '''of  the  rutfroir 
bills,  overtures  for  a  compromise  were  made,  as  deponent  believed,  ^ 

(o)  The  affidftTit  stated  that  in  the  indictment  for  conspirocj  the  filing  of  the  hill  in  Chanoeij 
iraf  alleged  ae  an  orert  act  of  oonspiraoj  to  cheat  and  defraud  Triston  of  his  moneji. 
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on  behalf  of  Triston.  The  affidavit  also  contained  statements  intended 
to  justify  the  revocation  of  the  arbitrator's  authority,  and  to  show  that 
such  revocation  had  been  acquiesced  in  by  Triston.  These  details  are 
not  material  to  the  present  report.  The  affidavit  stated  also  that  the 
order  of  Nisi  prius  of  June  27th  was  made  without  the  consent  of  Her 
Majesty's  Attorney- General,  or  any  warrant  from  him. 

Keane  now  showed  cause.(a) — The  order  of  reference  was  invalid,  as 
carrying  out  an  illegal  agreement  to  suppress  a  criminal  prosecntion ; 
Ward  V.  Lloyd,  6  Man.  &  G.  785  (E.  C.  L.  R.  vol.  46) ;  and  the  objec- 
tion, being  in  furtherance  of  the  public  interest,  may  be  taken  by  a 
party  to  such  agreement.  An  order  of  this  kind  could  not  be  made  by 
a  criminal  court,  and  is  not  the  more  regular  because  made  in  a  criminal 
case  at  Nisi  prius.  [Coleridge,  J. — Is  the  cause  less  a  Nisi  prioa 
cause  because  the  case  is  a  criminal  one  ?  Wightman,  J. — Cannot  an 
indictment  for  nuisance  be  referred  ?]  It  has  been  doubted  whether  a 
criminal  court  could  refer  one.  [Wightman,  J. — Then  you  contend 
that  the  parties  could  not  submit  to  such  a  reference.  The  ordering  by 
the  Court  is  mere  form.]  Consent  cannot  give  jurisdiction.  [Wight- 
man,  J. — It  is  the  rule  of  Court  you  are  objecting  to,  not  the  order  of 
the  Judge.]  The  rule  of  Court  is  wrongful  if  the  Judge's  order  was  so. 
[Coleridge,  J. — You  do  not  distinguish  between  a  judge  sitting  at 
^.o^.  Nisi  prius  and  a  judge  sitting  for  gaol  delivery.  The  Judge  *at 
^  Nisi  prius  has  only  to  try  the  issue.]  He  can  sentence  at  once. 
[Coleridge,  J. — He  may  do  so  now,  by  stat.  11  G.  4  &  1  W.  4,  c.  70, 
8.  9 ;  but  in  general  he  has  only  to  dispose  of  the  issue,  as  in  a  civil 
cause.  Pattesou,  J. — The  order  here  does  not  refer  the  question  of 
Guilty  or  Not  Guilty  :  that  it  could  not  do.  It  only  refers  the  questions 
out  of  which  the  indictment  arose.  A  verdict  is  token ;  but  the  juris- 
diction of  the  Court  is  not  gone,  because  it  has  not  yet  given  judgment : 
and  the  Court  has  still  to  ascertain  what  its  judgment  shall  be.]  The 
proper  course,  if  any,  would  be,  when  the  verdict  is  taken,  to  make  the 
parties  enter  into  obligation  under  stat.  9  &  10  W.  3,  c.  15,  s.  1 :  bat 
the  matter  of  these  indictments  is  not  a  <<  controversy,  suit,  or  quarrer* 
<«  for  which  there  is  no  other  remedy  but  by  personal  action  or  suit  in 
equity.'*  Stat.  12  &  13  Vict.  c.  45,  s.  12,  gives  the  power  of  referring 
to  arbitration,  by  a  judge*s  order,  to  be  afterwards  made  a  rule  of 
Court,  matters  for  which  the  remedy  is  by  appeal  to  Quarter  Sessions ; 
but  the  power  is  limited  to  such  matters.  [Coleridge,  J.,  mentioned 
Keir  v.  Leeoian,  6  Q.  B.  308  (£.  C.  L.  R.  vol.  51).(a)]  The  present 
case  is  within  the  principle  there  laid  down  by  this  Court,  and  affirmed 
by  the  Court  of  error :  in  effect  the  verdict  is  allowed  to  go  for  the 
defendant  in  consideration  of  a  reference  being  submitted  to  in  favour 

(a)  Before  PattesoK)  Colkridob,  and  Wigrtmah,  Ji.    The  argument  wai  not  ooapleted  oa 
thin  day,  and  was  resumed  on  January  12th  before  the  same  Judges. 
(6)  Judgment  affirmed  in  Excb.  Cb.;  Keir  o.  Leeman,  9  Q.  B.  371  (B.  C.  L.  R.  toI.  58). 
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of  the  prosecutor.  Neither  is  this  a  reference  made  irrevocable  by 
Stat.  3  &;  4  W.  4,  c.  42,  s.  39.  The  submission  of  an  indictment  is  not 
within  the  meaning  of  that  clause ;  Rex  v,  Bardell,  5  A.  &  E.  619  (E. 
C.  L.  R.  vol.  31).  *[Pattbson,  J. — The  attachment  is  asked  for  r-^RO'* 
on  the  ground  that,  supposing  the  revocation  effectual,  it  is  a  ^ 
contempt  of  the  Court.]  It  was  beyond  the  common  law  power  of  this 
Court  to  make  a  submission  of  a  suit  in  Chancery  a  rule  of  Court , 
Nichols  V.  Chalie,  14  Vesey,  265.  {Keane  then  took  many  objections 
to  the  proceedings  on  the  reference  :  these  are  omitted  in  the  report.) 
S^r  Frederick  Thesiger^  O.  J.  Farster^  and  Hurhtone,  in  support  of 
the  rule. — The  motion  for  an  attachment  in  this  case  is  made  on  the 
saggestion  of  Vice-Chancellor  WiGRAM.(a)  The  first  objection  to  the 
motion  seems  to  be  that  it  is  illegal  to  refer  an  indictment  at  all.  In 
fact,  no  criminal  matter  was  referred  here.  The  verdict  of  acquittal 
put  an  end  to  the  indictments.  But,  supposing  that  the  Judge  at 
Nisi  prius  had  referred  indictments,  this  would  not  be  beyond  his  autho- 
rity. In  many  cases  it  would  be  improper;  but  in  others  it  may  be 
the  best  and  most  fitting  course.  [Coleridge,  J. — The  defendant  may 
always  consent  to  a  verdict  of  Guilty.  Why  should  he  not  be  allowed 
to  refer  the  question,  whether  there  shall  or  shall  not  be  a  verdict  of 
Guilty?  The  Court  has  power  to  set  aside  a  verdict  taken  at  Nisi  prius 
m  a  criminal  case  as  well  as  in  a  civil  one,  A  reference  on  an  indict- 
sient  for  a  nuisance  has  been  Banctioned.(()  I  do  not  therefore  see  any 
abjection  in  principle  to  referring  an  indictment :  that  is,  in  cases  where 
the  subject-matter  of  the  indictment  is  itself  fit  to  be  referred.]  The 
point  does  not  arise  here,  as  in  fact  the  indictments  were  terminated, 
and  the  Judge  referred  the  other  matters.  *Then  it  is  objected  r^rqo 
that  a  reference  made  in  connexion  with  a  verdict  in  a  criminal  ^ 
matter  is  necessarily  illegal.  There  can  be  no  doubt  that,  whenever 
there  is  a  corrupt  agreement  to  stifle  a  prosecution,  all  things,  whether 
references  or  agreements,  founded  on  that  corrupt  consideration,  are 
void.  Collins  v.  Blantern,  2  Wils.  841,  lays  down  the  rule ;  and  numer- 
ous authorities  are  collected  in  Mr.  Smith's  note  upon  that  case.((?) 
But  the  whole  depends  on  the  question  of  fact,  whether  it  was  corrupt ; 
Ward  V.  Lloyd,  6  M.  &  G.  785  (E.  G.  L.  R.  vol.  46).  In  this  case 
there  is  no  pretence  for  saying  that  there  was  any  corrupt  agreement 
to  stifle  the  prosecution.  It  appears  by  the  affidavits  that  the  prosecu- 
tor reluctantly  consented  to  tender  no  evidence,  in  deference  to  his 
counsel :  so  that  the  argument  on  the  other  side  must  be  that  it  is 
always  illegal  to  withdraw  from  a  prosecution.  But  counsel  in  a  crimi- 
nal case  are  to  some  extent  exercising  a  judicial  function :  and,  if  they 
are  convinced  that  the  cause  must  end  in  an  acquittal,  and  that  by 

(a)  Seo  Hardey  v.  Dartnell,  13  Jurist,  727. 

(6)  See  Rcgina  t.  Dobton,  6  Q.  B.  637  (E.  C.  L.  R.  vol.  61). 

(c)  1  Smith's  L.  C.  ]6S. 
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tenderiog  evidence  thoj  should  waste  the  public  time,  and  hurt  the 
interests  of  the  parties  without  any  result,  thej  ought  to  refuse  to 
proceed. 

Then  it  is  said  that  the  order  of  reference  is  not  within  either  stst. 
9  &  10  W.  8,  c.  15,  or  stat.  8  &  4  W.  4,  c.  42,  s.  89,  and,  consequently, 
that  it  was  revocable.  Supposing  it  to  be  so,  the  revocation  would  not 
the  less  be  a  contempt  of  Court.  But  it  never  has  been  determined 
that,  when  a  cause  and  all  matters  in  difference  are  referred,  the  refer- 
ence is  entirely  under  the  common  law  power  of  the  Court.     It  would 

♦f;^ai  ^^®™  ^^^^  ^'^'^y  ^^  ^^^  ^  regards  the  cause,  *is  a  reference  by 
^  the  common  law  power  of  the  Court,  and,  so  far  as  regards  the 
matters  in  difference,  is  an  agreement  to  refer.  Such  seems  to  hare 
been  the  opinion  of  Lord  Eldon  in  Nichols  v,  Chalie,  14  Yesey,  265. 
And  the  agreement  between  the  parties  to  refer  the  matters  in  differ^ 
enoe  cannot  be  the  less  binding  because  sanctioned,  by  the  order  of  Nisi 
prius,  even  if  that  sanction  is  in  itself  inoperative.  [Wightm A5,  J. — 
But  is  not  the  agreement  to  refer  all  matters  in  difference  a  parol  sub- 
mission ?  Now  a  parol  submission  cannot  be  made  a  rule  of  Court  under 
8tat«  9  &  10  W.  8,  c.  15;  Ansell  v.  Evans,  7  T.  R.  1.]  The  order  is 
in  writing ;  and  the  statute  does  not  require  that  it  should  be  signed  by 
the  parties.  At  all  events,  the  submission  being  sanctioned  by  the  order 
of  Nisi  prius,  and  made  a  rule  of  this  Court,  it  was  a  contempt  to  re- 
voke it.  [WiOHTMAN,  J. — The  indictments  were  terminated  by  the 
verdict,  so  that,  when  the  submission  was  made,  nothing  was  pending  at 
Nisi  prius  or  in  this  Court.  Is  there  any  case  in  which  the  parties 
have  by  parol  made  a  submission  under  the  sanction  of  a  Court  in  which 
no  matter  was  then  pending  ?]  That  objection  might  have  been  taken 
in  Hayward  v.  Phillips,  6  A.  &  E.  119  (E.  C.  L.  R.  vol.  33).  [Coi.b- 
RIDOB,  J. — There  the  order  was  whilst  the  cause  was  pending ;  and  a 
verdict  was  directed,  though  the  arbitrator  had  not  authority  to  alter 
that  verdict.]  Mere  submission  before  a  judge  is  sufficient  to  bind  the 
parties ;  Harrison  v.  Wright,  18  M.  &  W.  SlG.f  Besides,  the  costs 
of  the  indictments  were  referred ;  and  that  was  a  matter  still  in  the 
Court. 

*^01       *^®  P^^^  ^^  ^^®  1*^1®  which  seeks  to  set  aside  the  verdict 
^  cannot  be  supported,  and  is  abandoned.  Cur,  adv.  vuH, 

Patteson,  J.,  in  the  ensuing  vacation  (February  26th),  delivered  the 
judgment  of  the  Court. 

This  was  a  motion  for  an  attachment  for  revoking  a  submission  to 
arbitration  under  an  order  of  Nisi  prius,  afterwards  made  a  rule  of 
Court,  and  for  costs ;  or  to  set  aside  a  verdict  of  Not  guilty  taken  at 
the  trial,  and  issue  a  writ  of  procedendo. 

There  were  two  indictments:  one  for  conspiracy;  the  other  for 
perjury.  The  prosecutor  and  a  brother  of  the  defendant  had  been 
partners ;  but  their  partnership  was  dissolved  in  1848 ;  and  proceedings 
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took  place  in  Chancery,  which  led  to  the  indictments.  At  the  trial,  in 
June,  1848,  a  verdict  of  Not  guilty  was  taken  by  consent ;  and,  by  an 
order  of  Nisi  prius,  the  several  indictments  and  all  matters  in  differ- 
ence between  Triston  (the  prosecutor)  and  the  defendant  were  referred 
to  an  arbitrator ;  but  no  power  was  given  to  him  to  alter  the  verdict. 
After  various  attendances,  the  defendant,  on  the  80th  June,  1849,  re- 
voked the  submission.  The  latter  part  of  this  rule  certainly  cannot  be 
maintained.  The  verdict  of  Not  guilty  was  right ;  for  no  evidence 
was  offered ;  and,  whatever  were  the  reasons  for  its  not  being  offered, 
the  Court  cannot  interfere  with  it.  That  verdict  standing,  as  it  must, 
it  is  plain  that  the  indictments  were  not  in  truth  referred  by  the  order 
of  Nisi  prius,  although  the  order  professes  to  refer  them ;  for  they  were 
at  an  end  by  the  verdict. 

It  is  said  that  the  costs  were  referred :  and,  certainly,  in  the  order 
it  is  stated  that  the  costs  of  the  indictments  ^should  be  in  the  r^g-j-i 
discretion  of  the  arbitrator.  Now,  whatever  power  might  be  *- 
given  over  the  costs,  supposing  the  order  to  be  good,  it  is  plain  that, 
if  the  arbitrator  gave  them  to  the  prosecutor,  they  could  not  be  enforced 
under  the  indictments  while  the  verdict  of  Not  guilty  remains,  and 
must  be  enforced  under  the  award  when  made,  and  under  that  alone : 
so  that  in  truth  the  reference  of  the  costs  cannot  be  treated  as  an 
actual  reference  of  the  indictments :  and,  as  they  were  not  referred, 
there  is  nothing  illegal  in  the  reference,  unless  it  was  made  upon  a  cor- 
rupt agreement  to  stifle  the  prosecutioDS ;  for  which  objection  there  is 
no  ground  whatever  upon  the  present  occasion. 

We  think  it  quite  clear  that  the  indictment  for  perjury  could  not 
legally  be  referred :  and  we  do  not  mean  to  lay  down  as  law  that  the 
indictment  for  conspiracy  could,  though  such  reference  did  take  place 
in  Rex  v.  Bardell,  5  A.  &  E.  619  (E.  C.  L.  R.  vol.  81),  in  which  case 
no  objection  was  taken  on  that  ground,  and  in  which  case  the  jury  were 
discharged.  The  rule  is  correctly  stated  by  Gibbs,  C.  J.,  in  Baker  v. 
Townshend,  1  B.  Moore,  120,  124  (E.  C.  L.  R.  vol.  4),  S.  C.  7  Taunt. 
422  (E.  C.  L.  R.  vol.  2) :  <<  Where  a  party  injured  has  a  remedy  by 
action  as  well  as  by  indictment,  nothing  can  deter  such  party  from 
referring  the  adjustment  of  the  reparation  which  he  is  to  receive  to 
arbitration,  although  a  criminal  prosecution  might  have  been  com- 
menced." It  should  also  be  added  '^with  leave  of  the  Court."  When 
a  verdict  of  Guilty  is  taken,  and  the  Court  suspend  judgment,  and 
allow  the  questions  between  the  parties  to  be  referred,  the  matter  is 
very  different ;  for  then  it  is  only  to  enable  the  Court  the  better  to  see 
what  sentence  and  judgment  ought  to  be  *given.  However,  as  r^^f-jn 
we  have  already  said,  the  indictments  in  this  case  not  being  *- 
referred,  there  is  no  illegality  in  the  reference. 

What  then  was  referred?     All  matters  in  difference  between  the 
parties,  those  matters  not  being  the  subject  of  any  proceadings  in  the 

2f2 
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Court.  The  instrument  of  reference  must  be  treated  either  as  an 
order  of  Nisi  prius,  or  as  an  agreement  under  the  statute  9  &  10  W. 
3,  c.  15.  If  it  be  treated  as  an  order  of  Nisi  prius,  it  may  be  doubted 
whether  it  is  valid;  for  it  embraces  nothing  which  was  before  the 
Court,  or  the  subject  of  any  proceeding  in  it,  except  the  costs,  on 
which  we  have  already  observed.  Assuming,  however,  that  it  was  valid, 
still  the  defendant  was  entitled  at  common  law  to  revoke  the  submis* 
sion ;  and,  as  the  order  was  certainly  not  made  in  an  action^  this  power 
of  revocation  is  not  taken  away  by  stat.  8  &  4  W.  4,  c.  42,  s.  89,  as 
was  decided  in  Rex  v.  Bardell,  5  A.  &  E.  619  (E.  C.  L.  R.  vol.  31). 
The  revocation  would  therefore  be  valid ;  and  the  only  question  will  be, 
whether  the  defendant  ought  to  be  attached  for  contempt  of  Court  in 
revoking  the  submission  after  it  was  made  a  rule  of  Court.  If  the 
instrument  be  treated  as  an  agreement  under  stat.  9  &  10  W.  3,  c.  15, 
then  the  statute  3  &  4  W.  4,  c.  42,  does  apply,  and  the  revocation  being 
wholly  void  and  inoperative,  the  present  rule  would  be  quite  unnecessary. 

The  instrument  in  question  has  none  of  the  formalities  of  an  agree- 
ment under  the  statute ;  it  is  not  signed  by  the  parties  or  their  attor- 
neys ;  it  is  not  witnessed  by  any  one ;  it  is  in  the  ordinary  form  of  an 
order  of  Nisi  prius ;  it  has  been  treated  as  such,  being  made  a  rule  of 
*^4^1  *^^^''^  without  any  aflSdavit  by  a  witness  to  its  execution,  and 
-*  on  the  mere  reading  of  it,  as  an  order  of  Nisi  prius.  On  the 
argument,  indeed,  it  was  said  that  every  order  of  Nisi  prius,  when  a 
cause  and  all  matters  in  difference  are  referred,  has  a  double  aspect ; 
that,  as  to  the  cause,  it  is  an  order  of  the  Court ;  and  as  to  the  matters 
in  difference,  an  agreement  under  the  statute.  The  point  has  however 
never  been  determined :  all  that  has  beoji  determined  is,  that  in  such 
a  case  the  Court  will  generally,  in  its  discretion,  give  the  same  time  for 
moving  to  set  aside  the  award  as  if  it  had  been  a  reference  under  the 
statute.  We  believe  that,  at  common  law  before  the  statute,  when 
there  was  a  cause  in  Court,  it  might  be  referred  by  order  or  rule  of 
Court,  and  other  matters  in  difference,  not  included  in  the  cause,  might 
have  been  and  were  tacked  on  by  consent ;  and  the  arbitration  became 
binding  as  to  them  as  well  as  the  cause :  but,  whether  that  be  so  or  not, 
we  do  not  feel  justified  in  saying  that  this  instrument,  on  the  face  of  it 
an  order  of  Nisi  prius,  can  be  construed  to  be  a  submission  or  reference 
within  the  second  clause  of  stat.  8  &  4  W.  4,  c.  42,  s.  89,  so  as  to  render 
it  irrevocable. 

Several  technical  objections,  as  to  the  enlargement  of  the  time,  and 
other  matters,  were  taken  on  the  argument ;  and  facts  were  relied  on, 
as  disclosed  by  the  affidavits,  to  show  that  the  defendant  had  good 
ground  for  revoking  the  submission ;  which  facts  were  explained  and 
answered  by  the  other  side:  but  we  do  not  think  it  necessary  to  enter 
further  into  those  matters. 

Entertaining,  as  we  do,  considerable  doubt  whether  the  order  of  Nisi 


14  ADOLPHUS  &  ELLIS.    N.  S.  548 


prins  was  good,  because  there  was  nothing  before  the  Court  to  be  re- 
ferred; at  the  same  *time  recollecting  the  case  of  Harries  v.  rn^p^j^A 
Thomas,  2  M.  &  W.  32, f  where  a  reference  took  place  at  nisi  ^ 
prius  of  all  matters  in  difference,  at  the  same  time  that  the  cause  itself 
was  determined  by  withdrawing  a  juror,  and  on  subsequent  motions  no 
objection  was  taken  as  to  the  goodness  of  the  order  of  nisi  prius ;  and 
considering  all  the  circumstances  of  this  case,  we  do  not  think  that  it  is 
one  in  which  we  ought  to  treat  the  revocation  by  the  defendant  as  a 
contempt  of  the  Court. 

The  present  rule,  therefore,  must  be  discharged,  but  without  costs. 

Rule  discharged  without  costs. (a) 

(a)  The  latt«r  part  of  this  cue  is  reported  by  C.  Blackburn,  Esq. 

See  the  next  case. 


The  following  case,  decided  in  Michaelmas  term,  1850,  may  conveniently 

be  added  here. 

The  QUEEN,  on  the  Prosecution  of  The  Rev.  HUMPHREY  SAND- 
FORD,  V.  ROBERT  BAUGH  BLAKEMORE,  Esquire.     Nov.  21. 

Indictment  for  non-repair  of  a  public  highway,  alleging  liability  ratione  tenurse.  The  record 
(removed  into  Q.  B.)  iras  made  up  for  trial :  bat,  before  a  jury  was  irapannelled,  the  prosecutor 
and  defendant  agreed  upon  leaving  the  question  of  liability  to  reference ;  and  they  did 
accordingly,  by  agreement  of  reference,  submit  all  matters  in  difference  relative  to  the  sub- 
ject-matter of  the  indictment  to  a  barrister,  who  was  to  have  the  snme  powers  in  all  respects 
as  the  Jadge  of  assize  at  Nisi  prius  would  have  bad  upon  the  trial;  and  a  verdict  was  to  be 
entered  according  to  the  result  of  such  nwnrrl,  on  the  application  of  either  party.  It  was 
agreed  Uiat  the  submission  should  and  might  be  made  a  rule  of  Court,  if  the  Court  should 
BO  please. 

Held :  that  the  agreement  was  illegal,  as  referring  an  indictment  to  arbitration ;  and,  an  award 
baring  been  made,  the  Court  refused,  on  motion,  to  order  payment  of  costs  in  pursuance  of 
the  award,  though  the  submission  had  been  made  a  rule  of  Court  according  to  the  agreement. 

Per  Lord  Campbell,  C.  J.  The  matter  in  difference  was  not  legally  a  subject  of  reference,  the 
question  as  to  liability  being  of  public  concern. 

Bramwell,  in  this  term,  obtained  a  rule  calling  on  the  defendant  to 
show  cause  why  he  should  not  be  ordered  to  pay  to  the  prosecutor  792. 
4«.  9d.  for  *costs,  pursuant  to  the  award,  rule  of  Court,  and  i-^r^- 
allocatur,  after  mentioned.     The  following  facts   appeared  on  ^ 
affidavit. 

At  the  Shropshire  October  Sessions,  1849,  a  bill  was  found  against 
the  defendant  for  non*repair  of  a  public  highway,  which  he,  as  it  was 
alleged,  ought  to  have  repaired  ratione  tenurse.  The  indictment  was 
removed  by  certiorari,  and  the  record  made  up  for  trial  at  the  Shrews- 
bury Spring  assizes,  1850 ;  but  the  record  was  not  entered  for  trial, 
nor  was  a  jury  impannelled,  in  consequence  of  the  prosecutor  and 
defendant  <<  having  determined  upon  leaving  the  question  of  liability  of 
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repair  of  the  portions  of  the  highways  indicted  to  reference/'  The 
reference  was  agreed  upon  and  entered  into  without  leave  of  the  Court 
or  the  Judge  of  assize,  or  consent  of  the  Attorney-General, 

The  agreement  of  reference  began :  "  In  the  Queen's  Bench.  The 
Queen,  on  the  prosecution,''  &c.  «^  Whereas  the  said  R.  B.  Blakemore 
has  given  notice  of  trial  at  the  assizes,"  &c.,  ^<  of  a  certain  indictment,'* 
&c.,  "  for  non-repair  of  two  portions  of  a  certain  highway  situate  in  the 
parish  of  St.  Chad,  in  the  county  of  Salop :  Now,  fbr  the  purpose  of 
putting  an  end  to  the  said  trial,  and  for  divers  other  causes  them  there- 
unto moving,  it, is  hereby  mutually  agreed  between  the  said  H.  Sandford 
and  R.  B.  Blakemore  that  all  matters  in  difference  in  relation  to  the 
subject-matter  of  the  said  indictment  shall  be  referred  to  the  award, 
order,  and  arbitrament  of  Uvedale  Corbett,  of,"  &c.,  "  barrister  at  law, 
so  as  he  shall  make,"  &c. :  award  to  be  made  on  or  before  1st  Julj 
then  next :  all  necessary  steps  to  be  taken  for  respiting  the  recogni- 
sances, with  consent  (which  was  given)  of  the  prosecutor :  no  advantage  to 
♦'^ilfil  ^^  ^^k^n  by  either  party  from  *the  record  not  being  entered  and 

■^  trial  proceeded  with  at  the  present  assizes :  notice  of  trial  to  be 
considered  as  countermanded  by  defendant  with  prosecutor's  consent. 
And  it  was  further  agreed  « that  each  party  shall  deliver  his  brief  to 
the  other  party  on  or  before,"  &c.,  and  "shall  be  at  liberty  to  produce 
before  the  said  arbitrator  all  books,  deeds,  papers,  and  writings  in  his 
custody,"  &c. ;  "and  that,  within  seven  days  after  such  delivery  as 
aforesaid,  the  briefs  shall  be  respectively  returned  witL  the  observations 
of  the  opposite  party,  and  transmitted  by  each  party  without  addition 
or  alteration  to  the  said  arbitrator :  and  the  said  arbitrator  shall  be  at 
liberty  to  decide  thereupon  without  requiring  further  evidence ;  or,  if 
the  said  arbitrator  shall  require  further  evidence,  he  shall  appoint  a  day 
by  giving  or  sending  notice,"  &c :  "  and  the  said  arbitrator  shall  be  at 
liberty  to  call  for  any  evidence  he  may  deem  necessary :  but  no  evidence 
shall  be  received  except  such  as  shall  be  mentioned  or  referred  to  in  the 
respective  briefs,  unless  so  called  for  by  the  said  arbitrator ;"  witnesses 
to  be  examined  upon  oath ;  power  to  the  arbitrator  to  proceed  ex  parte 
on  default  of  appearance.  "And  the  said  arbitrator  shall  make  such 
award,  upon  the  evidence  to  be  adduced  before  him,  as  he  shall  think 
fit,  and  a  verdict  shall  be  entered  according  to  the  result  of  such  award, 
on  the  application  of  either  party.  And  the  said  arbitrator  shall  have 
all  such  and  the  same  powers,  authorities,  and  jurisdiction  in  all  respects 
(so  far  as  he  lawfully  can  and  may),  whether  in  respect  of  costs  or  other- 
wise, as  the  Judge  of  assize  at  Nisi  prius  would  have  had  upon  the  trial 
of  the  said  indictment  at  the  present  assizes  for  the  county  of  Salop, 
^^^1  pursuant  to  the  statutes  in   ""such  case  made  and  provided.'* 

-*  Proceedings  were  to  be  stayed  till  1st  July  then  next ;  if  no 
award  should  have  been  then  made,  each  of  the  parties  to  be  at  liberty 
to  proceed  at  law  or  in  equity :  and  it  was  agreed  that  this  submission 
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lay  be  made  a  rule  of  Her  Majesty's  Court  of  Queen's 
*^-^,  ne  Court  shall  so  please." 

^'y.  '^^aken  on  the  indictment.     On  June  12thy  1850,  the 

•*'  a  rule  of  Court.     On  June  17th,  1850,  the  arbi- 

i:    whereby,  after  reciting  the  agreement  of 
.       ^  ^  the  parties  had  exchanged  their  briefs  and  sent 

^  atrator  with  their  observations,  and  with  such  books, 

\      '^  a  to  them  seemed  meet,  and  that  he  did  not  require  any 

V  Mence,  he  awarded  as  follows.     "I  do  award,"  &c.,  "that 

K.  B.  Blakemore  is  Guilty  of  the  charges  contained  in  the  said 
^iment  for  the  non-repair  of  the  said  two  portions  of  the  said  high- 
way therein  charged;  and  that  the  said  H.  Sandford  be  at  liberty  to 
enter  a  verdict  of  Guilty  against  the  said  R.  B.  Blakemore  thereon; 
and  that  the  said  R.  B.  Blakemore  do,  within  two  months  from  the  date 
of  this  my  award,  put  the  said  two  portions  of  the  said  highway  in  the 
'  said  indictment  mentioned  into  good  and  proper  repair.     And  I  do 
further  award,  order,  and  adjudge  that  the  defence  of  the  said  R.  B. 
Blakemore  to  the  said  indictment  is  frivolous  and  vexatious :  and  that 
the  said  R.  B.  Blakemore  do  pay  to  the  said  H.  Sandford  his  costs 
incurred  in  and  about  the  said  indictment,  except  so  far  as  may  relate 
to  the  removal  of  the  same  by  certiorari  into  the  said  Court  of  Queen's 
Bench ;  such  costs  to  be  first  taxed  by  the  proper  officer." 

*It  was  further  stated,  in  the  affidavits  on  behalf  of  Blakemore,  r^cc^o 
that,  on  July  17th,  William  Tate,  of,  &c.,  "  as  the  attorney  or  ^ 
agent  of  the  said  H.  Sandford,  delivered  a  bill  of  costs,  entitled  in  this 
prosecution,  and  <  costs  of  the  prosecutor,'  to  the  agent  or  attorney"  of 
Blakemore ;  which  bill  amounted  to  972.  15«.,  and  contained  charges  in 
respect  of  an  information  and  summons  against  Blakemore  and  an 
order  to  indict  him  for  the  non-repair,  and  other  matters  relative 
thereto ;  also  charges  "  for  and  in  respect  of  the  aforesaid  submission 
and  award ;  but  no  side  bar  or  other  rule  was  obtained  to  tax  the  said 
costs,"  as  R.  B.  Blakemore  has  been  informed  and  believes.  And  that, 
before  taxation  of  the  said  bill,  namely,  on  or  about  22d  July,  1850, 
notices,  purporting  to  be  signed  by  Blakemore 's  attorney,  were  served 
on  the  prosecutor,  his  attorney  and  agent,  stating  that  Blakemore  had 
been  advised  that  the  submission  to  reference  was  illegal,  and  the  award 
invalid,  inasmuch  as  the  indictment  could  not  legally  be  a  subject  of 
reference,  especially  as  it  had  been  made  without  the  sanction  of  a 
Judge  of  assize ;  and  that  the  Court  would  be  applied  to  in  Michaelmas 
term  to  set  the  submission  and  award  aside.  The  prosecutor's  attorney 
proceeded  with  the  taxation,  an  agent  attending  before  the  Master  on 
behalf  of  the  defendant,  and  protesting ;  and  the  Master  made  his 
allocatur :  "  Allowed  for  costs,  79{.  4«.  9cL"  This  included  costs  of  the 
reference  and  award.  The  affidavit  further  stated  that  the  costs  were 
afterwards  demanded  of  the  defendant  by  an  attorney,  son  of  the  prose- 
VOL.  XIV. — 44 
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cutor,  who  produced  a  copy  of  the  award  and  rule  of.  Court,  and  the 
allocatur  (but  not  any  power  of  attorney  from  the  prosecutor  to  demand 
^-.q-l  the  costs),  *and  who  was  not  named  on  the  record  as  the  prose- 

-■  outer's  attorney.  The  Nisi  prius  record  remained  in  the  posses- 
sion of  the  defendant's  attorney ;  but  no  application  was  made  to  him 
to  deliver  it  up  that  a  verdict  might  be  entered  upon  it  in  pursuance 
of  the  award  ;  and  no  entry  of  a  verdict  or  judgment  appeared  in  the 
books  at  th«  Grown  Office ;  nor  had  any  judgment  been  signed  or  verdict 
entered. 

Whateley  now  showed  cause. — First,  the  order  of  reference- professes 
to  give  an  arbitrator  the  power  of  deciding  on  a  criminal  charge.  The 
result  of  such  a  charge  is  matter  of  public  concern,  and  cannot  be 
referred  by  private  agreement.  This  point  has  been  considered  by 
the  Court  in  several  late  cases,  the  effect  of  which  is  that,  although, 
in  some  cases  of  misdemeanor,  the  parties  may  refer  so  much  of  the 
subject-matter  as  does  not  affect  public  interests,  they  cannot  privately 
suppress  the  prosecution  itself,  nor  make  the  event  of  it  determinable 
by  an  arbitration ;  nor  can  they  legally  compromise  it  at  all  without 
leave  of  the  Court ;  Rex  v.  Bardell,  5  A.  &  E.  619  (E.  C.  L.  R.  vol. 
31);  Keir  v.  Leeman,  6  Q.  B.  308  (E»  C.  L.  R.  vol.  61);(a)  Reginar. 
Hardey,  ant^,  p.  529.  Further,  there  is  no  mutuality  in  this  agree- 
ment of  reference ;  an  award  of  Guilty  would  bind  the  defendant ;  bat 
an  award  of  Not  guilty  would  be  no  defence  to  him,  on  an  indictment 
by  other  parties  than  the  present  prosecutor ;  Rex  v.  Cotton,  3  Gamp. 
444 :  the  agreement  therefore  was  invalid ;  Biddell  v.  Dowse,  6  B.  & 
G.  255  (E.  C.  L.  R.  vol.  13);  Thorp  v.  Cole,  2  Cro.  M.  k  R.  367,t  S. 
C.  5  Tyr.  1047.  Whateley  also  contended  :  That  there  was  no  power 
^- -^^  *to  tax  costs  for  the  prosecutor  under  stat.  5  4  6  W.  4,  c.  50,  s. 

^  98,  the  indictment  not  having  been  tried ;  for  that  taxation  must 
be  preceded  by  a  verdict :  That  the  proper  course  was,  for  the  Judge 
trying  the  cause  to  certify,  and  a  side-bar  rule  to  be  taken  out  for 
costs ;  Regina  v.  Clifton,  6  T.  R.  344 ;  Regina  v.  Pembridge,  3  Q.  B. 
901  (£.  G.  L.  R.  vol.  43) :  That  the  submission  could  not  be  considered 
as  a  reference  merely  of  matters  in  dispute,  within  stat.  9  &  10  W.  3, 
c.  15,  that  act  relating  to  civil  disputes  only,  and  not  to  matters  which 
could  be  the  subject  of  an  indictment ;  Watson  v.  M'CuUum,  8  T.  K 
520,  and  (an  analogous  decision)  Rex  v.  Bardell :  Also  that  the  Mastei 
had  at  any  rate  exceeded  his  authority  in  giving  costs  of  the  reference 
and  award ;  Rex  v,  Moate,  3  B.  &  Ad.  237  (E.  G.  L.  R.  vol.  23) :  And 
that  the  costs  had  not  been  properly  demanded.  [Golbridob,  J. — Is 
there  any  authority  for  setting  aside  a  rule  of  Court,  when  such  rale 
has  been  actually  made  with  consent  of  parties  7  This  difficulty  did 
not  exist  in  Rex  v,  Bardell,  and  Keir  v.  Leeman.  Lord  Campbell,  C 
J. — If  you  are  not  precluded  from  your  objection  by  the  stage  of  the 

(a)  Jadgment  afBrmed  in  Exch.  0.;  Keir  v.  Leeman,  9  Q.  B.  371  (E.  G.  L.  R.  toL  M). 
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case  in  which  it  is  taken,  Keir  v.  Leeman  is  a  strong  authority  for 
you.] 

Bramwell^  contrd». — By  the  agreement  in  question  the  indictment  is 
not  referred,  but  only  the  matters  in  difference :  therefore  the  judg- 
ment in  Regina  v.  Hardey  is  a  direct  authority  here  in  favour  of  the 
prosecutor.  (He  then  read  the  judgment,  from  "  When  a  party  injured" 
to  "  proceedings  in  the  Court.")  *[Coleridge,  J. — There  the  r^c^^ 
verdict  stood,  whatever  the  award  might  be  on  the  matters  ^ 
referred.]  Here  the  agreement  does  not  empower  the  arbitrator  to 
direct  a  verdict.  [Lord  Campbell,  C.  J. — It  is  that  "  a  verdict  shall 
be  entered  according  to  the  result  of  such  award,  on  the  application  of 
either  party.'*]  The  Court  will  construe  the  instrument  so  as  to  make 
it  legal ;  the  meaning  is,  that  a  verdict  shall  be  so  entered  if  the  Court 
think  fit.  [WiGHTMAN,  J. — In  Regina  v,  Hardey  the  indictment  was  at 
end.  Can  you  say  here  that,  in  effect,  the  indictment  is  not  referred  ? 
CoLBRiDQE,  J. — There  a  civil  dispute  was  depending :  but  the  parties 
had  commenced  criminally;  and  the  criminal  proceeding  was  deter- 
mined.] It  is  true  that  the  indictment  might  now  be  gone  on  with, 
and  the  public  has  an  interest  in  the  prosecution :  but  the  matter  re- 
ferred is  such  as  might  lawfuUy  have  been  submitted  to  arbitration, 
though  there  had  been  no  indictment.  [Lord  Campbell,  C.  J. — Would 
an  action  have  lain  on  this  agreement  ?]  It  would.  [Lord  Campbell, 
C.  J. — How  do  you  get  over  the  case  of  Keir  v.  Leeman  ?]  There  the 
indictment  was  in  express  terms  compromised.  [Lord  Campbell,  G. 
J. — Here  the  agreement  is  that  a  verdict  ''shall  be  entered'*  according 
to  the  award.  Erle,  J. — Your  present  motion  assumes  that  the  ver- 
dict has  been  so  entered.]  If  the  matter  in  dispute  might  lawfully  be 
referred,  the  addition  of  the  clause  for  entering  a  verdict  does  not 
make  the  agreement  illegal.  {Bramwell  was  not  heard  on  the  other 
points.) 

Lord  Campbell,  G.  J. — I  am  sorry  to  say  that  I  feel  this  objection 
to  be  conclusive.  The  opposition  is  *ungracious,  as  the  parties  i-^^co 
submitted  to  the  reference  in  good  faith.  But  the  agreement  ^ 
clearly  refers  the  indictment  as  well  as  the  subject-matter :  and,  there- 
fore, according  to  Keir  v,  Leeman,  it  is  an  agreement  which  could  not 
be  proceeded  upon  by  action,  and  the  Court  will  not  interfere  sum- 
marily to  enforce  it.  And,  if  we  apply  the  criterion,  whether  the 
subject-matter  of  litigation  is  one  for  which  the  party  injured  had  a 
remedy  by  action  as  well  as  by  indictment,(a)  we  find  that  the  matter 
was  not  the  subject  of  a  civil  action ;  the  question  being  whether  the 
defendant  was  liable  ratione  tenurse  to  repair  a  public  road. 

Coleridge,  J.,  concurred. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.     The  only  important 

(a)  Baker  v.  Townshend,  1  B.  Moore,  120, 124  (E.  C.  L.  R.  roL  4t),  S.  C.  7  Taunt  422  (E.  G. 
L.  K.  Tol.  2). 
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question  is,  whether  the  indictment  itself  was  referred,  and  not  the 
subject-matter. 

Erle,  J.,  concurred.  Rule  discharged. 

It  bu  been  held  in  PenniyWania  that  prose-  aathorises  the  settlement  of  tneb  prosecattoB 

eations  for  assaalts  and  batteries  may  be  the  by  agreement  between  the  prosecutor  and  the 

subject  of  reference  by  the  parties.    Bat  in  defendant:  Noble «.  Peebles,  13  Serg.  A  Bawl^ 

that  state  there  is  an  act  of  Assembly  which  319. 


SARAH  MARY  HOARE  v.  COUPLAND.    Jan.  14. 

A  plaintilT  saing  in  form&  pauperis  and  obtaining  a  rerdict  is  entitled  to  hare  judgment  signed 
without  payment  of  fees,  though  the  Terdict  bo  for  more  than  62. 

Ik  this  case  the  plaintiff,  who  sued  in  formfi  pauperis,  obtained,  on 
the  trial  before  Lord  Denman,  C.  J.,  a  verdict  for  50Z.,  subject  to  a 
bill  of  exceptions  tendered  by  the  defendant.  The  Master,  as  the  plain- 
tiff had  obtained  a  verdict,  refused  to  sign  judgment  unless  the  plaintiff 
paid  the  usual  fee  of  8«.  The  plaintiff  made  an  affidavit  that  she  had 
not  8«.  in  the  world. 

^f-f-Q-^  *  Carter  now  moved  for  a  rule  calling  on  the  Master  to  sign 
"^  judgment  without  payment  of  the  fee. — The  Master  has  no  per- 
sonal interest  in  the  matter,  as  the  fees  now  go  to  the  Consolidated 
Fund;  and  he  will,  no  doubt,  obey  at  once  whatever  direction  the 
Court  gives.  It  seems,  in  general,  that,  where  the  plaintiff  sues  in 
form&  pauperis  and  recovers  more  than  5Z.,  the  fees  are  paid,  and  ulti- 
mately recovered  from  the  defendant ;  and,  when  the  attorney  chooses 
to  advance  the  money,  there  can  be  no  objection  to  his  doing  so.  But 
the  attorney  may  not  choose  to  advance  the  fees ;  or  the  plaintiff  may 
sue  in  person ;  and,  if,  as  in  the  present  case,  the  pauper  has  not  the 
means  to  pay  the  money,  what  is  to  be  done  ?  The  express  words  of 
Stat.  11  H.  7,  c.  12,  are  that  the  poor  person  shall  have  the  requisite 
writs,  &c.:  <<  therefore  nothing  paying."  The  notion  that  the  payment 
of  the  fees  on  obtaining  a  verdict  was  not  by  the  voluntary  courtesy 
of  the  attorney,  but  a  matter  of  obligation,  is  recognised  by  Williams, 
J.,  in  James  v.  Harris,  7  C.  &  P.  257  (E.  C.  L.  R.  vol.  32),  but  is  discoun- 
tenanced by  Parke,  B.,  in  Gougenheim  t;.  Lane,  4  Dowl.  P.  C.  482.(a) 

[Per  Curiam. — The  officers  of  this  Court  tell  us  that  the  practice 
has  been  uniform  to  exact  payment  of  the  fees  after  a  verdict  has  been 
obtained  for  more  than  51.  We  will  consult  the  other  Judges,  and  give 
directions  to  the  Master.]  Cur.  adv.  vult. 

Pattbson,  J.,  on  a  subsequent  day  in  the  term  (January  24th),  de- 
livered judgment. 

(a)  8.  C.  (not  S.  P.)  1  M.  A  W.  185  ;t  Tyr-  *  G.  211 
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♦The  question  was,  whether  the  Master  was  entitled  to  refuse  r^c^j^ 
to  sign  judgment  unless  the  plaintiff,  who  sued  in  form&  pau-  ^ 
peris,  paid  the  usual  fee,  she  having  obtained  a  verdict  for  501,  The 
usual  course  in  such  cases  has  been  that  the  pauper  pays  the  fees,  and 
has  them  allowed  in  taxation  of  costs  against  the  other  party ;  but  the 
question  is,  not  whether  that  is  a  proper  coui^se,  but  whether  the  pauper 
can  be  compelled  to  pay  the  fees  ;  and  we  think  not.  It  is  the  right 
of  a  person  suing  in  formfi  pauperis  to  have  judgment  signed  without 
payment.  As  in  this  case  a  bill  of  exceptions  has  been  tendered,  the 
plaintiff  must  take  care  how  she  acts  on  this  judgment  till  that  is  dis- 
posed of;  but  we  direct  the  Master  to  sign  judgment  gratis. 

Direction  accordingly.(a) 

(a)  Reported  by  C.  BUokbuni,  Esq. 


In  the  Matter  of  WILLIAM  DIMES.     Jan.  12. 

HAbeas  corpas  ad  robjieiendum.  Return :  Committal  by  order  of  tbe  Vioe-CbanceUor  of  Eng- 
land, for  breach  of  an  injunction  ordered  by  the  Lord  Chancellor.  The  order  waa  signed  C. 
C,  which,  it  was  suggested,  were  the  initials  of  **  Oottbnham,  Chancellor."  On  motion  on 
behalf  of  the  prisoner  for  time  to  file  affidavits,  for  the  purpose  of  showing  that  Lord  Cottbh- 
RAV  had  a  personal  interest  in  the  cause,  and  therefore,  as  the  prisoner  contended,  that  his 
injunction  was  roid : 

Held,  That  the  Court  will  not  grant  time  to  file  affidarits,  for  tbe  purpose  ef  disclosing  matters 
not  i^parent  on  the  return  to  a  habeas  corpus,  unless  the  nature  of  the  facts  to  be  sworn  to  is 
suggested,  and  it  appears  such  affidavits  might  be  available. 

And  in  this  case  liberty  to  6Ie  the  proposed  affidavits  was  refused,  as  the  order  of  committal  was 
that  of  the  Vice-Chancellor,  who  had  jurisdiction  to  decide  whether  there  was  proper  ground 
for  a  committal,  and  this  Court  could  not  review  such  decision. 

Sir  F.  Thesiqer,  in  this  term,(a)  moved  for  a  habeas  corpus  directed 
to  the  keeper  of  the  Queen's  prison,  to  bring  up  the  body  of  William 
Dimes,  with  the  cause  of  his  detention. 

The  case  on  the  affidavits  in  support  of  the  ^application  was,  r^ese 
that  Mr.  Dimes  had  obtained  a  judgment  in  this  Court  against  ^ 
The  Grand  Junction  Canal  Company(6)  in  an  action  of  ejectment,  for 
a  portion  of  the  canal.  The  Company  filed  a  bill  in  Chancery  against 
Mr.  Dimes,  in  the  ordinary  form,  for  an  injunction  to  restrain  him 
from  interrupting  the  navigation  over  that  part  of  the  canal.  On 
this  bill  the  Vice-chancellor  of  England  (Sir  Launcelot  Shadwbll) 
made  an  ex  parte  order  for  an  injunction,  which  by  a  subsequent  order 
he  continued.(0)  Mr.  Dimes  appealed;  and,  on  a  rehearing,  the  Lord 
Chancellor  (Lord  Cottenham)  made  an  order  for  an  injunction,  varying 
in  some  respects  the  order  of  the  yice-Chancellor.(<2)     After  the  Lord 

(a)  January  14.    Before  Pattbsoh,  Golvridgv,  and  Wigrtm an,  Js. 

(6)  See  Dimes  e.  Grand  Junction  Canal  Company,  9  Q.  B.  469  (E.  C.  L.  R.  58)  j  Doe  dem. 
Dimes  V.  Grand  Junction  Canal  Company,  9  Q.  B.  618,  note  (a), 
(e)  See  Grand  Junction  Canal  Company  «.  Dimes,  16  Sim.  402. 
{d)  Grand  Junction  Canal  Company  v.  Dimes,  17  Law  J.  N.  S.  (Chanc.)  208. 
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Chancellor's  order  had  been  made,  Mr.  Dimes  discovered  that  Lord  Cor- 
TENHAM  was  a  shareholder  in  The  Grand  Junction  Canal  Company. 
As  soon  as  Mr.  Dimes  ascertained  this,  he  took  steps  to  have  the  cause 
in  equity  between  him  and  the  Company  reheard  before  an  uninterested 
tribunal ;  but  without  success.(a)  He  now  made  affidavit  to  his  belief 
that  the  injunction,  granted  by  Lord  Cottenham  in  a  cause  in  which 
he  had  a  personal  interest,  was' void ;  and  that  to  raise  that  question  he 
had  acted  in  breach  of  the  injunction :  for  which  he  was  committed, 
by  an  order  made  in  Chancery  and  signed  by  the  Lord  Chancellor.(i) 

Sir  F.  Thesiger  (in  support  of  the  application)  contended  that  the 
tt-f-f^-j  Lord  Chancellor,  •  being  a  member  of  *the  Company  who  were 

-*  plaintiffs  before  him,  and  having  a  direct  pecuniary  interest  in 
the  event  of  the  cause,  was  virtually  a  party  to  the  suit ;  his  injunc- 
tion, therefore,  was  absolutely  void;  and  the  commitment  of  Mr.  Dimes 
for  disobeying  it  illegal.  It  is  one  of  the  fundamental  rules  of  justice  that 
a  man  shall  not  be  judge  in  his  own  cause ;  Great  Charte  v.  Kennington, 
2  Stra.  1173.  In  2  Rolle's  Abridgment,  93,  tit.  Judges  (A),  pi.  11,  it  is 
said,  (« Si  le  Seigneur  Chancellor  fait  un  decree  enter  2  estrangers  en 
un  chose  que  concern  luy  mesme  en  interest,  et  pur  luy  mesme,  ceo  est 
^  void  pur  ceo  que  il  ne  poet  est  re  un  Judge  en  son  cause  demesne :"  and 
a  case  in  Chancery  is  cited  <<  enter  Sir  J.  Egerton  et  le  Seigneur  de 
Derby,  et  Kelley  resolve  per  le  Seigneur  Chancellor  Coke  et  Doddb- 
RIDQE  :*'  This  is  precisely  in  point.  The  case  referred  to  by  RoUe  is 
reported  as  the  Earl  of  Derby's  Case,  12  Rep.  114.  The  principle  is 
laid  down  in  Littleton,  sect.  212:  <<It  is  against  reason,  that  if  wrong 
be  done  any  man,  that  he  thereof  should  be  his  own  judge."  «For" 
(says  Lord  Coke,(c)  )  « it  is  a  maxim  in  law,  aliqui^  non  debet  esse  judex 
in  propria  caus&.  And  therefore  a  fine  levied  before  the  bailiffs  of  Salop 
was  reversed,  because  one  of  the  bailiffs  was  party  to  the  fine,  quia  non 
potest  esse  judex  et  pars."  This  principle  has  very  often  been  acted 
on  with  respect  to  inferior  courts.  In  an  Anonymous  Case  ((2)  in  Salkeld, 
it  is  stated  by  Holt,  C.  J.,  that  the  Mayor  of  Hereford  was  laid  by  the 
heels,  for  sitting  in  judgment  in  his  own  cause.  The  principle  was  acted 
on  in  Regina  t;.  The  Cheltenham  Commissioners,  1  Q.  B.  467  (E.  C.  L 
^----|  R.  vol.  41),  and  Regina  v.  The  Justices  of  ^Hertfordshire,  6  Q.  B. 

-■  758  (E.  C.  L.  R.  vol.  51).  There  is  indeed  one  exception,  which 
is  alluded  to  in  Great  Charte  v.  Kennington,  2  Str.  1183,  and  again  by 
Lord  Dbnman,  C.  J.,  in  Cams  Wilson's  Case,  7  Q.  B.  984, 1016  (E.  C. 
L.  R.  vol.  53) :  it  is  necessary,  in  some  cases,  that  an  interested  party 
should  act  as  judge  when  no  one  else  can ;  under  such  circumstances 
« it  becomes  the  unfortunate  duty  of  a  Court  to  act  both  as  party  and 
judge."    But  no  such  necessity  existed  in  the  present  case.    The  Com- 

(a)  See  The  Grand  Jnnction  Canal  Company  v.  Dimes,  12  Bear.  63;  Same  v.  Same,  2  Uua> 
A  G.  285. 

(b)  See  the  form  of  the  order  post,  p.  668. 

(c)  Co.  Litt.  141  a.  (tf)  1  Salk.  396. 
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pany,  who  were  the  plaintiffs  in  the  equity  suit,  knew  that  the  Lord 
Chancellor  was  one  of  them ;  and  it  was  their  duty  to  have  sued  in  the 
manner  provided  by  law  in  such  a  case.  The  proper  course  is  pointed 
oat  in  Mitford  on  Pleading,  p.  7,  5th  ed.  It  is  to  frame  the  bill  before 
the  Queen,  and  sue,  exactly  as  if  the  oflSce  of  Chancellor  were  vacant. 
As  they  did  not  do  so,  the  Chancellor  himself  should  have  declined  to 
decide.  When  Dimes  i;.  Grand  Junction  Canal  Company,  9  Q.  B.  469 
(£.  C.  L.  R.  vol.  58),  which  was  part  of  this  suit,  came  on  to  be  argued 
in  error  in  the  Exchequer  Chamber,  Alderson,  B.,  who  was  one  of  the 
Judges  of  that  Court,  stated  that  he  was  a  shareholder  in  the  Company, 
and  for  that  reason  left  the  Court.  This  is  not  noticed  in  the  report 
of  the  case.  [Wightman,  J. — I  think  this  is  the  proper  time  to  state 
that  I  also  am  a  shareholder  in  The  Grand  Junction  Canal  Company : 
and,  as  my  brothers  Patteson  and  Coleridge  are  not,  I  think  it  better 
to  take  no  part  in  this  case.  Patteson,  J.,  inquired  whether  the  war- 
rant of  committal  was  that  of  the  Lord  Chancellor  or  of  the  Vice- 
chancellor.]  It  is  a  warrant(a)  signed  by  the  Lord  Chancellor,  and  is 
for  a  *contempt  by  breach  of  the  injunction  made  by  the  Lord  r^;-co 
Chancellor.  It  issued  in  pursuance  of  an  order  of  the  Vice-  ^ 
Chancellor ;  but  he  expressly  declined  to  consider  the  question  of  the 
validity  of  the  Lord  Chancellor's  order,  because  he  was  the  Chancel- 
lor's deputy. 

Per  Curiam.{b) — ^Let  a  writ  go.  The  question  may  be  considered  on 
the  return. 

The  prisoner  was  now  brought  into  Court ;  and  the  Keeper's  return 
was  read,  stating :  <<  that,  before  the  coming  of  the  Queen's  writ  of 
habeas  corpus  to  me  directed,  and  which  is  hereunto  annexed,  to  wit, 
on  the  lltli  day  of  January,  1850,  William  Dimes  in  the  said  writ  named 
was  brought  into  my  custody  by  virtue  of  an  order  of  the  High  Court 
of  Chancery,  bearing  date  the  10th  day  of  December,  1849,  made  by 
the  Right  Honourable  Sir  Launcblot  Shadwbll,  Knight,  then  being 
Vice-Chancellor  of  England,  and  of  which  order  the  following  is  a 
copy. 

w  Vice-Chancellor  of  England.  Monday,  the  10th  day  of  December, 

Mr.  Munro,  in  the  thirteenth  year  of  her  Ma- 

Registrar,  jesty  Queen  Victoria,  1849. 

C.  C.  Between  the  Company  of  Proprietors 

of  the  Grand  Junction  Canal,  plain- 
tiffs; and  William  Dimes  and 
others,  defendants. 

Whereas  Mr.  /SiSuarf,  Mr.  J*.  Parker^  and  Mr.  B%i9ky  of  counsel  for 
the  plaintiffs,  this  day  moved  and  offered  divers  reasons  unto  this  Court 

(a)  Se«  the  form,  post,  p.  668. 
(6)  Pattisoit  and  Colbbidqb,  J>. 
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^  Q.  that  tbe  defendant  *  William  Dimes  might  stand  committed  for  a 
-^  breach  of  the  injunction  issued  in  this  cause  on  the  6th  daj  of 
July,  1889,  in  pursuance  of  the  order  of  the  15th  day  of  June,  1838, 
and  continued  by  orders  dated  the  26th  day  of  June,  1888,  and  the  15th 
day  of  December,  1888,  and  made  perpetual  by  the'  decree  made  in  this 
cause  on  the  16  th  day  of  November,  1846;  and  that  the  said  defend- 
ant might  be  ordered  to  pay  the  costs  of  the  application,'  "  &e. 
« c  Whereupon,  and  upon  hearing  the  said  writ  of  injunction,' "  tc, 
(((the  affidavits,'"  &c.,  (((read,  and  what  was  alleged  by  the  counsel 
for  the  plaintiffs  and  for  the  said  defendant,  this  Court  doth  order  that 
the  said  defendant  W.  Dimes  do  stand  committed  to  the  custody  of  tbe 
Keeper  of  the  Queen's  Prison  until  the  further  order  of  this  Court,  for 
his  contempt  in  disobeying  the  writ  of  injunction  issued  in  this  cause  on 
the  6th  day  of  July,  1889,  in  pursuance  of  an  order  of  this  Court  dated 
'  the  15th  day  of  December,  1838.  And  it  is  ordered  that  the  said  defend- 
ant W.  D.  do  pay  to  the  plaintiffs  their  costs  of  this  application' "  to 
be  taxed,  &c.     (l.  s.). 

(( ( C.  M.     Entered.     E.  R.  for  J.  S.' 

(( And  this,  &c." 

Sir  F»  ThesigeTj  for  the  prisoner,  applied  for  time  to  file  affidavits 
for  the  purpose  of  bringing  before  the  Court  facts  not  apparent  upon 
the  return. 

Sir  JohnJervis,  Attorney-General,  contrdr. — Affidavits  may  in  some 

possible  cases  be  admissible :  but  as  it  is  not  every  affidavit  that  can  be 

used,  the  party  who  applies  to  the  Court  for  delay  ought  to  suggest 

^^(^01  ^^^^  ^  ^^^  nature  of  the  affidavits  he  proposes  *  to- file,  that  tbe 

•^  Court  may  judge  whether  they  can  be  available. 

Sir  F.  Thesiger. — As  it  is  conceded  that  there  may  be  some  affidavits 
admissible,  it  follows  that  the  prisoner  is  entitled  to  file  his  affidavits ; 
when  they  are  before  the  Court  it  may  be  argued  that  they  are  not  encb 
as  can  be  used :  at  present  it  is  premature  to  discuss  that  point.  [Pat- 
TESON,  J. — If  that  were  so,  liberty  to  file  affidavits  must  be  granted  in 
all  cases  when  applied  for.  That  might  lead  to  much  delay.]  The 
application  can  be  made  only  by  the  person  in  custody,  who  is  the  party 
prejudiced  by  delay.  There  is,  however,  no  unwillingness  in  the  present 
case  to  state  the  nature  of  the  proposed  affidavits.  Affidavit^)  may  be 
used  to  impeach  the  legality  of  the  detention  by  showing  extrinsic  col- 
lateral facts,  consistent  with  the  truth  of  the  return.  Here  the  pri- 
soner proposes  by  affidavits  to  admit  that  the  Lord  Chancellor  did  make 
the  order,  but  to  show  the  collateral  extrinsic  fact  that  he  was  an  inte- 
rested party,  and  therefore  without  jurisdiction.  In  the  case  In  the 
Matter  of  Clarke,  2  Q.  B.  619,  634  (E.  C.  L.  R.  vol.  42),  Pattssoit, 
J.,  says :  (( There  is  no  case  in  which  a  party  has  been  allowed  in  this 
way  directly  to  contradict  facts  set  forth  in  an  order.  All  that  the 
Courts  have  permitted  has  been  to  allege  a  collateral  extrinsic  fact,  con- 
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fessing  and  avoiding,  as  it  were,  the  disputed  order."  And  in  the  Case 
of  the  Sheriff  of  Middlesex,  11  A.  &  E.  273  (E.  C.  L.  R.  voL  39),  the 
distinction  was  pointed  out  between  affidavits  showing  that  there  was  no 
jurisdiction  to  commit,  which  might  be  used,  and  the  affidavits  in  that 
ease,  which  merely  ♦went  to  show  that  the  jurisdiction  had  been  r^c/*^ 
abused.  In  Carus  Wilson's  Case,  7  Q.  B.  984  (E.  C.  L.  R.  vol.  ^ 
53),  the  affidavits  which  were  refused  traversed  the  return.  These 
authorities  all  recognise  the  propriety  of  admitting  affidavits  to  confess 
and  avoid,  as  it  were,  the  return  to  a  writ  of  habeas  corpus  either  at 
common  law  or  under  stat.  31  G.  2,  c.  2.  But,  if  the  present  writ 
be,  as  it  is,  within  stat.  56  Geo.  3,  c.  100,  the  prisoner  may,  by  the 
express  enactment  of  that  statute  (s.  3),  controvert  even  the  truth 
of  the  return  by  affidavits ;  Ex  parte  Beeching,  4  B.  &  C.  136  (E.  C. 
L.  R.  vol.  10).  It  is  not  however  intended  to  dispute  the  return,  but 
to  show  want  of  jurisdiction.  In  a  recent  case,  not  reported,  where 
the  prisoner  was  convicted  of  smuggling  by  the  justices  of  Kingston 
upon  Hull,  affidavits  were  used  to  show  that  the  alleged  smuggling  was 
locally  beyond  the  jurisdiction  of  the  convicting  justices. 

Sir  J.  Jervu  (Attorney-General),  contrS,. — The  question  whether 
delay  for  the  purpose  of  filing  affidavits  may  be  obtained  as  a  matter 
of  course  is  of  some  importance.  It  is  not  necessarily  the  prisoner 
who  is  prejudiced  by  delay.  The  same  rule  must  apply  in  all  cases :  a 
prisoner  under  sentence  of  transportation,  for  instance,  has  a  strong 
interest  in  causing  delays.  But  in  this  case  (he  point  does  not  arise,  as 
the  nature  of  the  proposed  affidavits  is  stated.  Assuming  that  the 
affidavits  would  show  that  the  Lord  Chancellor  was  a  shareholder  in  the 
Company,  this  could  not  avail.  It  is  clear  that  this  Court  cannot 
directly  review  the  decision  of  the  Court  of  Chancery.  Can  it  then  do 
80  indirectly,  on  a  return  to  a  writ  of  *habeas  corpus?  In  a  r^r/^o 
superior  Court  an  objection  to  the  jurisdiction  ought  to  be  taken  ^ 
in  the  Court  itself;  and,  if  that  Court  overrule  it  improperly,  the 
remedy  is  in  a  Court  of  Error,  not  in  a  co-ordinate  Court.  Tne  pro- 
posed affidavits  are  to  be  used  as  the  foundation  of  an  argument  that 
an  objection  in  the  nature  of  a  plea  to  the  jurisdiction  of  the  Court  of 
Chancery  has  been  improperly  overruled.  Suppose  there  had  been  an 
appeal  to  the  House  of  Lords  on  this  ground,  and  the  House  of  Lords 
had  decided  that  there  was  nothing  in  the  objection;  and  suppose  that 
this  writ  of  habeas  corpus  were  returnable  before  a  single  Judge  at 
Chambers :  could  affidavits  be  received  there  by  the  single  Judge  to 
enable  him  to  decide  whether  the  House  of  Lords  had  acted  without 
jurisdiction  ?  There  is  no  distinction  in  principle  between  that  and  the 
present  case.  [Patteson,  J. — The  question,  whether  this  Court  can 
decide  that  the  Chancellor  acted  out  of  his  jurisdiction,  hardly  arises 
yet.  We  are  now  hearing  you  on  the  point  whether  affidavits  can  be 
received  to  raise  that  question.]    All  the  cases  agree  that  such  affidavits 
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*5691  *^^^  *^®  defendant  *  William  Dimes  might  staw',^  4.  B.  633  (E. 
breach  of  the  injunction  issaed  in  this  cause  ^  affidavits  were 
July,  1889,  in  pursuance  of  the  order  of  the  15'  order  elsewhere 

and  continued  by  orders  dated  the  26th  day  of  r^  .hey  could  not  be 
day  of  December,  1838,  and  made  perpetual  ^  j  adjudged  to  be  the 
cause  on  the  16th  day  of  November,  184P  '  lon  of  any  competent 
ant   might   be   ordered   to   pay  the  cop  y  to  give  it  jurisdiction's 

«  ^Whereupon,  and  upon  hearing  the  Middlesex,  this  Court  in  effect 
«  « the  aflSdavits,' "  &c.,  "  <  read,  and  '  x  be  received  to  show  that  the 
for  the  plaintiffs  and  for  the  said  d,  \^ainst  law  when  they  adjudged  the 
the  said  defendant  W.  Dimes  do  Brenan's  Case,  10  Q.  B.  492  (E.  C. 
Keeper  of  the  Queen's  Prison  •  ^sed  to  receive  affidavits  that  the  Royal 
his  contempt  in  disobeying  t'  .^^0  sentence  the  prisoner  to  transportation, 
the  6th  day  of  July,  1889.  J-^^  by  sect.  1  confined  to  cases  "  where  any 
•  the  15th  day  of  Decembe  ''^^  restrained  of  his  or  her  liberty  (otherwise 
ant  W.  D.  do  pay  to  ^V.'VsnpP^s®^  criminal  matter,  and  except  persons 
be  taxed,  &c.     (l.  s  ,^^^y  process  in  any  civil  suit),"  does  not  apply  to 

«'C.  M.     Ente:.//^^^^  present;    Case  of  the  Sheriff  of  Middlesex, 

«« And  this,  &r  /^  ^ 

Sir  F.  Ther'  ,p^^^^  ^o  be  heard  on  the  same  side.— (Sir  F.  Thesiger. 

for  the  V^rp^  ^^y//^/^j.y  poiixt  it  is  never  the  practice  to  hear  more  than  one 

the  return    y'^^!ifSsos,  J. — We  need  not  consider  whether  more  counsel 

Sir  Jo^  ^j'  L  be  heard ;  for  at  present  we  are  all  of  opinion  that  this 

possible    ^•p/^^'^^g  read  as  returning  a  committal  by  the  Vice-Chancellor, 

used,       /^^  '^llently  that  the  proposed  affidavits  are  irrelevant.] 

*56^     ^^^f  fhesig^  then  was  called  upon  to  support  the  motion. — The 

S'''  ^^Q^fs  that  the  warrant  of  commitment  is  signed  by  the  Lord 

^^^^e^loT  himself,  with  his  initials  C.  C,  as  is  required  by  the  act  which 

^       ^^*^^  the  office  of  Vice-Chancellor.(J)     Sir  Launcblot  Shadwbll, 

hn  ^h®  motion  was  made  to  commit  Mr.  Dime8,(<?)  refused  to  entertain 

^ ^  o^iestion,  on  the  ground  that  he  was  but  an  assistant  to  the  Lord 

Chancellor,  and  had  *no  power  to  vary  his  decrees.     It  is  not 

'^^  J  correct  to  say  that  this  Court  cannot  inquire  whether  the  Chan- 

ceWoT  acts  out  of  his  jurisdiction.     If  an  action  be  brought  against 

jjitn,  as  in  Dicas  v.  Lord  Brougham,  1  M.  &  Bob.  809,  or  if  the  event 

of  a  cause  between  two  suitors  in  this  Court  depends  on  the  validity  of 

one  of  his  orders,  as  in  Christie  v,  Unwin,  11  A.  &  E.  373  (E.  C.  L.  B. 

vol.  89),(<2)  the  Court  must  inquire  into  his  jurisdiction.     In  Christie  v. 

Unwin,  his  order  in  ba"hkruptcy  was  impeached  for  want  of  jurisdiction. 

All  that  is  now  claimed  is  the  opportunity  to  prove  facts  showing  a 

want  of  jurisdiction  to  commit.     The  effect  of  proving  these  facts  may 

be  considered  after  the  proof. 

(a)  See  Crawford's  oase,  13  Q.  B.  613  (S.  C.  L.  R.  toI.  69). 

{b)  Stat.  53  O.  3,  c.  24,  s.  2.  (c)  Not  reported. 

[d)  See  Goraet  v.  Howard,  10  Q.  B.  AM,  444»  5  (B.  C.  L.  R.  toI.  59). 
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<^  -I  cannot  doubt  as  to  the  course  we  ought  to  pursue. 

N     '',Jr  Possible  to  read  this  return  as  the  return  of  a  com- 

C  /^     ^C>i>  '^ancellor,  Lord  Cottenham.     The  return  states 

\^    -/'^  *  <3  order  was  made  *»  by  the  Right  Honourable 

^y   ^ .  Knight,  then  being  Vice-Chancellor  of  Eng- 

'^^.  '^  '^       X  ier  is  set  out,  which  is  headed  "  Vice- 

^   '<'^*^<,  *^  •  is  true  that  there  are  the  letters  "  C.  C." 

'^>     ^  ■    '^x*  lid  it  is  stated  that  these  are  the  initials  of 

1     '  ^'._  ^  ilor  ;*'  and  it  may  be  that  all  orders  of  the  Vice- 

'  ^-    *^  \Jourt  is  a  branch  of  the  Court  of  Chancery,  must 

'^'  J.  by  the  Lord  Chancellor ;  but  still  I  cannot  read  the 

Z  cing  that  the  order,  made  in  the  Court  of  the  Vice-Chan- 

^ngland,  was  made  by  Lord  Cottenham.  Then,  reading  this 
.  as  showing  a  committal  by  order  of  the  Vice-Chancellor  of 
igland ;  *and  assuming  all  that  it  is  proposed  to  show  by  the  r^.f-r^t- 
affidavit,  namely  that  the  committal  was  for  a  breach  of  Lord  '- 
CoTTENHAM*s  injunction,  and  that  he  was  interested ;  in  what  position 
are  we  ?  We  are  not  called  on  to  inquire  whether  the  injunction  ordered 
by  the  Chancellor  is  void ;  but  whether  the  order  of  committal  made 
by  the  Vice-Chancellor  is  valid.  Now  the  Vice-Chancellor  had  autho- 
rity to  determine  whether  or  not  there  should  be  a  committal.  He  has 
80  determined ;  and  in  doing  so  he  has  adjudged  that  thefe  was  a  yalid 
injunction,  and  a  breach  of  it,  such  that  for  that  breach  the  prisoner 
should  be  committed.  If  we  entertain  the  question  whether  there  was 
such  a  valid  injunction,  we  directly  review  the  judicial  decision  of  the 
Vice-Chancellor.  We  can  no  more  do  this  than  the  Court  in  the  Case 
of  the  Sheriff  of  Middlesex  could  review  the  decision  of  the  House  of 
Commons. 

If  it  had  been  alleged  that  the  Vice-Chancellor  himself  was  inter- 
ested, the  question  would  have  been  different ;  but  the  point  before  us 
is,  not  whether  the  injunction  was  valid,  but  whether  the  decision  of 
the  Vice-Chancellor  as  to  its  validity  can  be  reviewed  here.  The  return 
shows  that  the  Vice-Chancellor  heard  and  determined  this ;  and,  as  it 
is  a  matter  within  his  jurisdiction,  his  determination  is  final.  The 
affidavits  cannot  be  received. 

Coleridge,  J. — I  am  of  the  same  opinion.  Whether  a  writ  of  habetM 
corpus  be  at  common  law  or  within  the  provisions  of  stat.  56  G.  8,  c. 
100,  it  is  not  every  affidavit  that  can  be  received  on  the  return  to  the 
writ.  Counsel,  therefore,  who  apply  for  time  to  file  *affidavits,  r^c/>^ 
must  suggest  to  the  Court  the  nature  of  the  affidavits  they  pro-  '- 
pose  to  use,  that  the  Court  may  see  whether  they  could  be  used :  and 
Sir  F.  Thesiger  has  properly  stated  the  nature  of  the  affidavits  proposed 
to  be  used  in  this  case.  I  am  of  opinion  that  such  affidavits  are  not 
available.  He  proposes,  not  to  contradict  the  return,  but  to  bring 
before  the  Court  facts  showing,  as  he  contends,  a  want  of  jurisdiction, 
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not  in  the  Vice-chancellor  who  made  the  order  of  committal,  bat  in 
the  Lord  Chancellor,  who  issued  the  injunction  for  the  breach  of  which 
the  committal  took  place.  If  it  were  conceded  to  him  that  the  case 
was  as  sapposed,  it  would  now  be  immaterial.  When  the  allegation 
was  made  before  the  Vice-Chancellor  that  there  was  a  contempt,  this 
objection  should  hare  been  taken ;  if  it  was  then  taken,  the  Vice-Chan- 
cellor then  decided  on  it.  The  affidavits  could  but  go  to  show  that  the 
Vice-Chancellor  came  to  a  wrong  decision,  in  order  to  lead  us  to  review 
his  decision,  which  we  have  no  power  to  do.  Where  the  judgment 
complained  of  is  in  an  inferior  Court  the  case  is  different.  We  have 
before  us  the  judgment  in  which  the  vice  is  alleged  to  be ;  and  we  have 
power  to  quash  it ;  but  we  have  not,  in  the  present  case,  the  injunction 
before  us.  Christie  v.  Unwin,  which  has  been  cited  in  the  argument, 
does  not  bear  on  the  present  point.  That  was  a  case  in  which  the 
Lord  Chancellor  was  acting  in  a  limited  jurisdiction  conferred  on  him 
bjr  a  statute ;  and  the  decision  of  this  Court  was  that,  when  the  Chan- 
cellor is  acting  in  a  capacity  limited  as  to  jurisdiction,  it  must  be  shown 
that  he  acted  within  his  jurisdiction.  In  the  present  case  the  Vice- 
Chancellor  is  acting  as  a  superior  Court. 
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*Erlb,  J. — I  agree  that  the  proposed  affidavits  cannot  be  re- 


ceived. The  return  shows  a  committal  by  a  Court  of  competent 
jurisdiction,  acting  within  its  jurisdiction.  The  attempt  is  to  show  that 
that  Court  should  not  have  adjudicated  as  it  did.  It  has  been  decided 
by  the  Court  of  Common  Pleas,  and,  if  I  am  not  mistaken,  by  the 
Court  of  Exchequer  also,  that  the  Courts  of  common  law  will  not  sit 
in  review  of  a  committal  by  the  Court  of  Chancery  .(a)  It  seems  to  me 
that  the  objection  raised  here  might  have  been  taken  in  the  Court  of 
Chancery  befote  the  Lord  Chancellor,  and  before  the  Vice-Chancellor : 
and  that  both  of  them  have  decided  on  it.  Their  decision  cannot  be 
reviewejl  here.  I  may  observe  that  an  inferior  Court,  such  as  the  Court 
of  Quarter  Sessions,  is  a  Court  over  which  this  Court  has  a  controlling 
power,  and  whose  proceedings  are  brought  here  by  a  writ  of  certiorari, 
in  order  that  we  may  exercise  that  controlling  power.  In  that  respeet 
such  a  Court  differs  from  the  Court  of  Chancery ;  and  in  that  respect 
cases  before  us,  which  relate  to  the  inferior  Courts,  are  distinguishable 
from  this. 

Sir  F.  Thuiger  then  admitted  that,  if  he  could  not  bring  the  extra- 
neous facts  before  the  Court,  the  return  was  sufficient. 

Prisoner  remanded.(() 

(a)  Sm  R^gin*  «.  Dean  and  Chapter  of  Rochester,  Easter  term  (April  SOth),  1861.    Fseb 
Also  Bx  parte  Cobbett,  5  Com.  B.  418  (E.  C.  L.  R.  57);  In  re  Cobbett,  14  M.  it  W.  176.t 
{h)  Reported  by  C.  Blaokbom,  Bsq. 
See  Dimes  «.  Oralid  Jonction  Canal  Company,  Dom.  Proc.,  Jane  26  and  29, 1852. 
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♦The  QUEEN  v.  BRIER  and  Others.     Jan.  14.       [*568 

When  AD  indictment  at  SeMions,  under  stat  25  O.  2,  e.  36,  for  keeping  a  disorderly  house,  has 
been  removed  by  prosecutor  or  defendant  into  the  Central  Criminal  Court  under  stat  4  A 
5  W.  4,  e.  36,  8.  16,  the  opposite  party  may  remove  it  again  into  this  Court,  notwithstanding 
stat.  25  G.  2,  c  36,  s.  10. 

A  BILL  was  found  against  the  defendants  at  the  Middlesex  Quarter 
Sessions,  December  5th,  1849,  for  keeping  unlicensed  rooms,  called 
the  Argyle  Rooms,  contrary  to  stat.  25  G.  2,  c.  36.  The  prosecutor 
removed  the  indictment  to  the  Central  Criminal  Court  bj  certiorari 
ander  stat.  4  &  5  W.  4,  c.  36,  s.  16;  (a)  and  the  defendants  ,then  ob- 
tained from  Patteson,  J.,  at  chambers,  a  certiorari  to  remove  the  case 
into  this  Court.  They  alleged  as  a  ground  for  the  application  that  a 
question  would  arise  whether  the  rooms  were,  in  point  of  law,  kept  for 
<<  public"  purposes  within  stat.  25  G.  2,  c.  36,  s.  2.  Sect.  10  of  the 
same  statute  was  not  referred  to. 

If.  Chambers  now  moved,  on  affidavit  of  these  facts,  and  others  not 
material  to  the  present  report,  for  a  procedendo,  to  remit  the  case  to 
the  Central  Criminal  Court.— rS tat.  25  G.  2,  c.  36,  s.  10,  enacts  that  no 
indictment  for  keeping  a  disorderly  house  shall  be  removed  by  any  writ 
of  certiorari ;  <<  but  such  indictment  shall  be  heard,  tried,  and  finally 
determined,  at  the  same  general  or  quarter  session  or  assizes,  where 
such  indictment  shall  have  been  preferred  (unless  the  Court  shall  think 
proper,  upon  cause  shown,  to  adjourn  the  same),  any  such  writ  or  allow- 
ance thereof  notwithstanding."  This  clause,  intended  to  prevent  delay 
in  the  suppression  of  public  nuisances,  must  be  read  as  ^incor-  r^cc/^n 
porated  in  stat.  4  &  5  W.  4,  c.  36.  That  act  does  not  establish  ^ 
any  new  original  jurisdiction  as  to  offences  like  the  present :  its  pur- 
pose, according  to  the  title,  is  to  establish  <<a  new  court"  for  <<  trial." 
Sect.  18  expressly  forbids  preferring  at  the  Central  Criminal  Court 
any  indictment  for  misdemeanor  (except  perjury  or  subornation),  which 
might  be  found  at  the  sessions  for  Middlesex,  &c.,  unless  the  prosecutor 
shall  have  been  bound  by  recognisance  to  prosecute  at  the  Central 
Court,(6)  or  the  defendant  committed  or  bound  over  to  take  his  trial 
there.  Sect.  16  permits  the  removal  of  indictments  from  Sessions  into 
the  Central  Court ;  but  that  is  evidently  for  despatch,  the  sittings  of 
the  Court  being  (by  s.  15)  held  twelve  times  a  year.  For  that  purpose 
the  Central  Court  is  substituted  for  the  Quarter  Sessions :  the  statute 
interferes  with  stat.  25  G.  2,  c.  36,  s.  10,  to  promote,  but  not  to  ob- 
struct, despatch.  If  the  present  indictment  may  be  removed  into  this 
Court  notwithstanding  the  last  cited  clause,  the  rooms  under  prosecu- 
tion may  remain  open  for  several  months.  There  is  no  express  decision 
bearing  on  this  point ;  but  the  general  rule  is  that  acts  in  pari  materi& 

(a)  See  note  to  Still  v.  The  Qoeen,  1  B.  A  B.  553  (B.  0.  L.  R.  toL  72). 
(6)  See  stat.  9  A  10  Vict  c.  24,  s.  2. 
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must  have  a  combined  operation.  No  instance  has  been  found  in  which 
a  second  certiorari  has  been  granted,  removing  a  case  to  a  third  tribu- 
nal. [Patteson,  J. — I  can  see  good  reasons  why  an  indictment  of  this 
kind  might  be  removed  from  Sessions  to  the  Central  Court,  and  again 
why,  being  there,  it  should  be  carried  to  this  Court  at  the  instance  of 
the  defendant.  Is  there  any  instance  in  which  the  Court  has  interfered 
on  affidavit  where  a  certiorari  has  already  been  granted  to  a  defendant, 
*^7ni  ^^^  ^^  ^  "^^  questioned  that  the  Court  to  which  the  removal 
-*  '''takes  place  has  jurisdiction  ?  The  Master  of  the  Crown  Office 
says  that  an  application,  on  the  merits,  to  supersede  a  certiorari  once 
granted,  has  always  been  refused.]  It  is  not  necessary  to  ground  this 
application  upon  the  matter  stated  on  affidavit. 

Patteson,  J. — I  do  not  see  how  it  is  possible  to  read  sect.  10  of  stat. 
25  6.  2,  c.  36,  as  incorporated  in  the  Central  Criminal  Court  Act. 
That  act,  as  to  the  Central  Court,  effects  a  sort  of  repeal  of  the  former 
statute;  for,  by  sect.  16,  it  provides  generally  that  all  indictments, 
found  at  Sessions  for  the  cities  and  counties  named,  of  offences  cognisa- 
ble under  the  act,  may  be  removed  by  certiorari  into  the  Central  Court. 
Here  the  indictment  has  been  so  removed,  at  the  instance  of  the  prose- 
cutor. As  he  has  chosen  to  remove  it,  and  the  indictment  is  now  in 
that  Court,  it  struck  me,  on  the  present  application,  that  the  defend- 
ants might  deal  with  it  as  if  it  had  been  found  there.  I  do  not  say 
whether  the  prosecutor  could  have  done  so ;  because  it  might  be  ob- 
jected that  he  had  made  an  election.  Nor  do  I  pronounce  as  to  the 
merits  of  this  application.  There  is  no  dispute  as  to  jurisdiction  :  and 
the  indictment  being  once  in  the  Central  Court,  there  is  an  end  of  stat. 
25  G.  2,  c.  86,  s.  10 ;  and  nothing  prevents  removing  the  indictment 
into  this  Court. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  say  nothing  on  the 
merits  of  the  application:  but  no  fraud  is  alleged;  the  question  is 
merely  on  the  authority  to  remove.  The  indictment  was  in  the  Central 
Court  when  the  present  certiorari  was  obtained ;  and  therefore  sect.  10 
of  stat.  25  G.  2,  c.  36,  does  not  stand  in  the  way ;  that  applies  only 
^---,  to  the  session  or  assizes  *where  the  indictment  has  been  prefer- 
^  red.  Once  removed  thence,  the  indictment  is  set  quite  free.  It 
must  always  be  remembered  that  the  jurisdiction  to  remove  into  this 
Court  exists  unless  expressly  taken  away. 

WiGHTMAN,  J. — Sect.  10  of  stat.  25  G.  2,  c.  36,  does  not  require 
that  we  should  remit  this  indictment  to  the  Central  Court ;  and  it  is  not 
contended  that  we  can  remit  it  to  the  Court  where  the  indictment  was 
found.  Rule  refused.(a) 

(a)  See  Regina  v.  Sanders,  9  Q.  B.  235  (B.  C.  L.  R.  toI.  58). 


14  ADOLPHUS  &  ELLIS.     N.  8.  671 


The  QUEEN  i;.  The  Inhabitants  of  ST.  GILES,  CAMBERWELL. 

Jan.  16. 

Bj  atat  6  A  7  W.  4,  c.  cxxxtu,  incorporatiDg  The  London  Cemetery  Company,  the  Company 
were  required  periodically  to  appoint  directors,  who  should  manage  the  business  and  concerns 
of  tiie  Company  (subject  to  their  control),  keep  and  U9e  the  common  seal,  hove  the  custody 
of  books,  deeds,  Ac,  call  meetings,  purchase  and  sell  lands,  appoint  and  displace  chnplniiiB 
and  other  officers,  allow  them  stipends,  take  of  them  securities,  make  contracts  touching  the 
Company's  undertaking,  regulate  the  mode  of  interment  and  the  disposition  of  vaults,  cata- 
eombfl,  and  graves,  and  the  sums  to  be  paid  for  exclusive  right  of  burial  therein  and  for 
placing  monuments,  Ac,  direct  the  issuing,  receiving,  and  disposal  of  the  Company's  moneys, 
and  all  their  other  dealings,  superintend  their  correspondence  and  the  keeping  of  their  ac- 
eonntay  and  do  all  other  things  necessary  for  carrying  on  their  business  and  maintaining  actions 
or  suits  in  their  name  in  respect  of  debts  or  contracts,  Ac,  relative  to  their  moneys,  Ac, 
and  making,  enforcing,  and  rescinding  contracts,  Ac:  Also  auditors  who  should  examine 
the  report,  to  be  made  by  the  directors,  of  disbursements  and  receipts,  audit  the  accounta  from 
which  the  report  was  drawn,  and  inspect  the  vouchers,  Ac. 

The  Company  had  two  cemeteries,  in  Middlesex  and  Surrey.  The  duties  and  authority  of  the 
directors  extended- to  both. 

On  appeal  by  the  Company  against  a  poor-rate  on  one  of  the  cemeteries : 

Held,  That  they  were  not  entitled  to  deduct  from  the  rateable  value  under  the  Parochial  Assess- 
ment Act,  6  A  7  W.  4,  c.  96,  s.  1,  the  salaries  of  the  directors  and  auditors,  and  the  expenses 
of  an  office,  in  London,  at  which  the  directors  transacted  the  Company's  business. 

On  appeal  (Surrey  Michaelmas  Quarter  Sessions,  1848)  by  the  Lon- 
don Cemetery  Company  against  a  rate  for  the  relief  of  the  poor  of  the 
parish  of  St.  Giles,  Camberwell,  in  the  county  of  Surrey,  by  which  the 
said  Company  were  rated  for  lands,  catacombs,  vaults,  and  *other  p^.p-^ 
buildings,  used  as  a  Cemetery,  and  situate  at  Nunhead  in  the  '■ 
said  parish,  on  the  sum  of  480Z.  rateable  value,  the  Sessions  reduced 
that  amount  to  377Z.,  subjeot  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

The  London  Cemetery  Company  is  incorporated  by  an  act  of  6  &  7 
W.  4  (c.  cxxxvi.,  local  and  personal,  public  (a)),  altered  and  amended 
by  another  act,  of  6  &  7  Vict.  (c.  xxxvi.,  local  and  personal,  public  (6)), 
both  which  acts  were  to  form  part  of  this  case.  By  the  Slst  and  52d 
sections  of  the  above  act  of  6  &  7  W.  4,  the  Company  was  authorized 
to  raise  a  capital  of  100,000{.,  to  be  divided  into  5000  shares  of  20/. 
each.  And  by  the  act  of  6  &  7  Victoria  (ss.  5,  9, 16),  it  was  empowered 
to  raise,  by  creating  new  shares,  a  further  sum  of  45,0002. ;  and,  upon 
half  of  the  sums  so  authorized  to  be  raised  by  the  said  acts  being  paid 
up,  to  borrow  the  further  sum  of  15,0002.,  or  to  raise  the  same  or  any 
part  thereof  by  creating  additional  shares. 

The  Company  is  governed,  and  its  affairs  are  administered,  by  a 
Board  of  Directors,(c)  two  *auditors,  a  secretary  and  office  clerk,  r^jcTo 
at  an  establishment  in  London  for  the  general  business  of  the  '- 

(a)  "For  establishing  cemeteries  for  the  interment  of  the  dead,  northward,  southward,  and 
eastward  of  the  metropolis,  by  a  company  to  be  called  '  The  London  Cemetery  Company/ " 
Sect  1  makes  them  a  corporation,  with  power  "  to  purchase,  hold,  and  sell  lands,"  Ac,  for  the 
use  of  tb«  undertaking. 

(6)  For  amending  the  former  act. 

(e)  The  directors  were  to  be  elected  periodically.  Stat  6  A  7  W.  4,  o.  oxxxvi.,  s.  90,  appoints 
Mrtain  persona  as  the  first  direoton  "  to  manage  the  alTain  of  the  said  Company."    Sect  91 
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^tTfjA-i  Company,  in  addition  to  a  Ruperintendent,  chaplain,  and  the  *De- 
-^  cessary  servants  at  each  of  the  Cemeteries  belonging  to  the  said 
Company. 

In  pursuance  of  the  power  and  authority  given  by  the  above  acts,  the 
Company  have  purchased  lands  for,  and  have  established,  two  Geme- 

enaotB :  "  That  the  business  and  coooerns  of  the  said  Company  shall  be  earned  on  nnder  the 
management  of  the  direetors,  subject  to  the  control,  orders,  and  directions  of  the  said  Company 

be  made  at  any  general  or  special  general  meeting  as  aforesaid,  and  the  directors  for  the  time 
being  shall  have  the  custody  of  the  common  seal  of  the  said  Company,  with  power  to  use  the 
same  on  the  behalf  of  the  said  Company,  and  also  the  custody  of  the  books,  deeds,  and  papers, 
belonging  to  the  said  Company,  and  also  to  call  special  general  meetings  of  the  said  Company 
for  any  purpose  they  may  think  proper,  and  (subject  to  the  provisions  of  this  act)  toappmnt 
the  times  and  places  of  holding  general  or  special  general  meetings,  and  shall  have  full  power 
and  authority  to  do  all  acts  whatever  which  the  said  Company  are  by  this  act  authorised  to  do 
(except  as  hereinafter  mentioned)  for  the  management  and  direction  of  the  affairs  of  the  said 
Company,  and  for  that  purpose  to  purchase  lands,  tenements,  and  hereditaments,  for  the  pur- 
poses of  this  act,  and  to  sell  lands,  tenements,  and  hereditaments  hereby  authorized  to  be  sold, 
and  to  appoint  and  displace  all  ministers,  chaplains,  clerks,  sextons,  officers,  and  servants  of  the 
said  Company  (except  the  Treasurer,"  Ac),  "and  to  allow  to  such  officers  and  servants  snch 
stipends,  salaries,  gratuities,  or  recompenses,  and  take  such  security  from  them  or  any  of  them 
as  to  the  said  directors  shall  se  *m  proper,  and  upon  the  death,  resignation,  or  removal  of  any 
of  the  said  officers  or  servants  from  time  to  time  to  appoint  others  in  their  respectire  places^ 
and  also  to  make  contracts  and  bargains  touching  the  said  undertaking,  and  to  regulate  the 
mode  of  interment  in  the  said  cemeteries  respectively,  and  the  disposition  of  vaults,  catacombs, 
and  graves,  and  of  the  sums  to  be  paid  for  the  purchase  of  the  exclusive  right  of  burial  or 
interment  therein,  or  for  the  right  or  privilege  of  making  or  erecting  vaults  and  graves,  and  of 
the  sums  to  be  paid  for  single  interments,  and  for  the  privilege  of  placing  monuments  or  tablets 
in  the  said  chapel  or  chapels,  or  in  any  other  part  of  the  said  cemeteries  respectively,  and  shall 
have  power  to  direct  the  issuing,  receiving,  and  laying  out,  sale  and  disposal  of  the  moneys  of 
the  said  Company,  and  all  the  other  dealings  of  the  Company,  and  to  superintend,  direct,  and 
control  the  correspondence  and  mode  of  keeping  the  accounts,  and  to  do  aU  other  things  neces- 
sary or  deemed  by  them  proper  or  expedient  for  carrying  on  the  business  and  concerns  of  the 
said  Company,  and  the  bringing  and  maintaining  any  action  or  actions  at  law  or  suit  or  suits  in 
equity  in  the  name  of  the  Company,  for  the  recovery  of  any  debt  or  debts  to  become  due  to  the 
taid  Company  in  respect  of  any  such  sale  or  sales,  or  otherwise,  and  in  making,  enforcing,  and 
rescinding,  compounding,  and  compromising,  all  contracts  and  burgains  touching  or  in  any  wise 
concerning  the  same,  and  to  enforce,  perform,  and  execute  all  the  powers,  authorities,  privileges, 
acts,  and  things,  in  relation  to  the  said  Company,  and  to  bind  the  said  Company,  except  such  as 
are  hereby  required  to  be  done  at  some  general  or  special  meeting  of  the  said  Company ;  and 
the  directors  for  the  time  being  shall  have  power  to  frame  rules  and  regulations,  and  to  prescribe 
the  orders  and  directions,  for  carrying  on  the  business  and  concerns  of  the  said  Company,  and 
alter  and  vary  the  same  from  time  to  time  as  they  in  their  discretion  shall  think  fit;"  such  rules 
and  regulations  to  have  the  force  of  by-laws,  provided  they  be  not  repugnant  to  this  Act,  Ac; 
"  and  that  no  individual  proprietor,  not  being  a  director  (except  as  hereinafter  provided),  shall 
have  a  right  to  any  interference,  management,  direction,  or  control  in  or  over  Uie  busineas  or 
concerns  of  the  Company,  or  the  capital  stock  or  effects  thereof." 

By  other  subsequent  clauses  the  directors  are  authorised  to  deliver  oertifieates  of  aharev  to 
proprietors ;  to  make  calls ;  to  cause  proper  account  books  to  be  kept  by  persons  whom  they 
shall  appoint ;  to  cause  yearly  accounts  to  be  made  up,  and  report  the  disbursements  and  re- 
ceipts at  the  annual  general  meeting  of  the  Company ;  and  to  perform  other  specified  duties. 

Sect  104  prescribes  the  duties  of  the  auditors,  who  are  to  be  periodically  elected,  as  foUowt. 
*'  That  the  auditors  of  the  said  Company  shall  examine  the  report  of  the  receipts  and  disburse- 
ments of  the  Company  to  be  prepared  by  the  directors  of  the  said  Company  previouMy  to  the 
holding  of  the  annual  general  meetings  of  the  said  Company  as  hereinbefore  is  provided,  and 
audit  the  accounts  from  whicb  such  report  shall  or  ought  to  have  been  drawn ;  and  in  order 
thereto  the  said  auditors  shall,  with  the  assistance  of  the  treasurer  and  clerks  and  oth^r  offieers 
of  the  said  Company,  inspect  and  examine  all  the  books,  papers,  and  vouchers  of  the  said 
Company,  which  they  shall  think  necessary ;  and  after  a  careful  examination  of  such  report 
with  such  books,"  «lc.,  "and  correcting  or  altering  the  same  if  necessary,  such  auditors  shall. 
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teries,  one  at  Highgate  in  Middlesex,  and  the  other  at  Nunhead  Hill  in 
the  parish  of  Gamberwell  in  Surrey ;  which  latter  is  the  subject  of  the 
present  case.  The  Cemetery  at  Nunhead  ^encloses  fifty  acres  of  p^^-^c 
land,  for  which  the  Company  paid  15,0002.  The  land  has  been  '- 
ornamentally  laid  out,  and  substantially  enclosed ;  and  on  it  the  Com- 
pany have  built  catacombs  and  vaults,  two  chapels,  one  for  the  service 
of  the  Established  Church,  the  other  for  the  use  of  Dissenters,  an 
entrance  lodge,  and  a  dwelling-house  now  occupied  by  the  secretary  to 
the  Company.  The  total  expenditure  in  the  purchase  of  the  land,  en- 
closures, buildings,  and  other  improvements  amounted  to  65,000/. 

The  Cemetery  at  Highgate  occupies  twenty  acres  of  land,  which  has 
been  laid  out  in  a  similar  manner  to  that  at  Nunhead,  and  also  com- 
prises catacombs,  vaults,  chapels,  a  lodge  and  dwelling.  The  total  ex- 
penditure for  the  land,  enclosures,  buildings,  and  improvements  amounts 
to  65,000/. 

The  Nunhead  Cemetery  was  first  opened  for  use  in  1848 :  and  the 
balance  or  surplus  of  the  revenue,  after  deducting  all  the  expenses  at 
the  Cemetery,  but  not  including  any  part  of  the  expenses  of  manage- 
ment of  the  Company,  has  been  in  each  year  since  that  time  (omitting 
fractions)  as  follows. 

1843  -                 £75 

1844 847 

1845 534 

1846 462 

1847  ....---  908 

But,  taking  into  account  the  expense  of  management  of  the  Company, 
and  dividing  it  equally  between  the  two  Cemeteries  of  Highgate  and 
Nunhead,  there  was,  in  the  year  1843,  on  account  of  the  Nunhead 

Cemetery,  a  loss  of £504 

♦In  1844  a  loss  of 55        r«t7ff 

In  1845  a  profit  of 76        L  ^' 

In  1846  a  loss  of 81 

And  in  1847  a  profit  of    -        -        -        -        452 
The  receipt  and  expenditure  of  the  Company  in  respect  of  each  Ceme- 
tery, as  well  as  for  the  general  purposes  of  the  Company  for  the  year 
1847,  were  as  follows. 

The  case  then  sot  forth  the  expenditure  for  each  Cemetery,  under  the 
heads,  respectively,  of  wages  to  gatekeeper,  watchman,  gardener,  and 

prerioiisly  to  the  day  on  which  such  annual  general  meeting  is  to  be  held  at  which  snch  report 
most  be  prodaced,  sign  their  names  at  the  foot  thereof  in  testimony  of  their  approbation  of  the 
•ame  :  Provided  always.  That  in  case  the  said  auditors  shall  in  the  exercise  of  their  discretion 
think  it  fitting  or  necessary  to  make  any  observations  upon  any  part  of  the  accounts  of  the  said 
Company  produced  to  them,  or  shall  disapprore  of  the  manner  in  which  such  accounts  are  kept, 
they  flbaU  subjoin  such  observations  and  disapprobation  to  the  said  report,  and  shaU  sign  tho 


aaue." 


VOL.  XIV.— 46  2  H 
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labourers  employed  in  maintaining  the  Cemetery  and  roads;  coals, 
candles,  postages,  &c. ;  parochial  rates,  taxes,  &c. ;  gravel,  graveboards, 
&c. ;  salaries  to  chaplain  and  superintendent ;  fees  to  incumbents ;  com- 
mission to  undertakers ;  repair  of  windows,  &c. ;  and  the  revenue,  by 
sale  of  catacombs,  vaults,  and  graves,  by  common  interments,  and  by 
interment  fees  and  extra  charges,  after  deducting  (a)  the  expenses  in 
respect  of  the  said  catacombs,  vaults,  graves,  and  interments :  and  it 
stated  the  following  balances. 

Highgaie. 

£     s.  d,  £     s.  €L 

Revenue,  after  the  last-men-  ^  Balance,  sarpliu  beyond  ^ 

tioned  deductions      .        .    4394    3    9  v     expenses  of  the  Ceme-  V  3245  14  11 
Total  expenses  .        .    1148    8  10 )     tery    .        .        .        .  j 

Nunhead. 
Revenue  (after  deductions  as  '\ 

above)       ....    1881    9  0  V  Balance,  surplus  (as  above)     90818    2 

Total  expenses      ...      972  10  10  ) 

The  case  further  stated  that  the  general  account  of  *the  Com- 


♦677] 
ment. 


pany  also  contains  charges  for  the  following  expenses  of  manage- 


Office  expenditure. 


£    s. 

d. 

210  0 

0 

250  0 

0 

106  1 

0 

100  0 

0 

30  0 

0 

84  18 

5 

31  9 

6 

87  4 

0 

13  1 

1 

Salaries,  Directors  and  Auditors 

Secretary  .... 

Offi(fe  clerk         .... 

Rent  of  office,  Bridge  street^  Blackfriars 

Repairs,  painting,  &g. 

Goals,  gas,  postage,  and  petty  expenses 

Advertising        .... 

Printing  and  Stationery 

Law  charges      .... 

£912  14    0 

On  the  hearing  of  the  appeal,  the  appellants  contended  that  the 
proper  mode  of  ascertaining  the  rateable  value  of  the  Cemetery  was  by 
estimating  what  a  tenant  could  afford  to  pay  as  rent  for  it,  he  being 
obliged  to  carry  on  the  concern  in  the  same  way  as  the  Company  are 
by  their  acts  of  parliament  compelled  to  do:  and  that,  in  order  to 
arrive  at  such  rent,  there  should  be  deducted  from  the  gross  revenue 
of  the  Nunhead  Cemetery  (viz.,  2536Z.) :  1.  The  local  expenses  included 
in  the  above  account,  viz.,  1628Z.,(()  which  would  leave  a  balance  of 
908Z.     2.  Ten  per  cent,  on  2536Z.,  the  amount  of  the  gross  revenue. 


(a)  These  deductioni  were :  for  Highgate,  13722. 13«.  9<2.;  for  Nnnhesd,  654^  11«.  lOd. 

£      •.  d 

(6)  Expenditure 972    10  It 

Dedaotioiu  (ante,  p.  676)  -           - 054    11  10 

£1027      X  6 
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for  tenant's  profits,  viz.,  2582.  3.  One  half  of  913Z.,  the  amount  of 
the  general  expenses  of  management,  including  the  remuneration  to 
the  directors  and  auditors,  as  appears  in  the  account  above  given,  viz., 
4562. :  which  sums,  *being  deducted,  would  leave  199Z.  as  the  r^^^^Q 
rateable  value  of  the  Nunhead  Cemetery.  ^ 

The  respondents  contended  that  the  profits  derived  to  the  Company 
were  not  the  sole  or  proper  test  of  the  rateable  value  of  the  Cemetery ; 
but  the  true  test  was  an  estimate  of  the  rent  at  which  it  might  r>ieason- 
ably  be  expected  to  let  from  year  to  year  in  the  manner  prescribed  by 
the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96.  And  that  a  fair  and 
usual  mode  of  ascertaining  this  rent  was  by  a  per  centage  on  the  outlay 
upon  the  land  and  improvements,  making  proper  reductions  for  the 
repairs  and  maintenance  of  the  property;  an  estimate  upon  which 
principle  would  give  a  much  larger  sum  than  that  at  which  the  parish 
have  rated  the  Cemetery.  But,  if  the  revenue  were  to  be  considered 
as  a  proper  test  of  the  value,  they  contended  that  the  Company  were 
not  entitled  to  deduct  the  general  expenses  of  the  management  of  the 
Company  separate  from  the  expenses  of  the  Cemetery  ;  as  the  property, 
for  the  purpose  of  the  parochial  assessment,  ought  to  be  considered  as 
in  the  hands  of  a  tenant  at  a  reasonable  rent,  unencumbered  by  the  ex- 
penses of  a  large  Joint-stock  company. 

The  Sessions  held  that  the  revenue  derived  by  the  Company  from 
the  Cemetery  was  the  proper  criterion  of  its  rateable  value :  That,  in 
ascertaining  what  a  yearly  tenant  would  give  for  the  Cemetery,  102. 
per  cent,  on  the  gross  receipts  was  a  proper  allowance  for  the  tenant's 
profits :  That  a  portion  of  the  general  expenses  of  the  management  of 
the  Company,  including  the  payments  to  the  directors  and  auditors  for 
their  services,  should  be  deducted;  and  that  such  proportion  of  the 
total  amount  of  the  general  expenses  as  the  gross  '''re venue  of  r^r^jQ 
the  Nunhead  Cemetery  bore  to  the  gross  revenue  of  the  two  ^ 
Cemeteries  should  be  deducted. 

They  therefore  deducted  from  the  said  sum  of      -        •        -        £908 
102.  per  cent,  on  the  gross  receipts,  25362.  ...  £253 
And  the  said  proportion  of  the  general  expenses,  viz.  -     278 

531 

Leaving  as  the  rateable  value  of  the  Nunhead  Ceme-  

tery, '       -         -         .     ^377 

And  the  Sessions  ordered  the  rate  to  be  amended  accordingly,  by 
reducing  the  sum  of  4802.,  on  which  the  Company  were  therein  assessed, 
to  3772. ;  subject  nevertheless  to  the  opinion  of  this  Court. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  Sessions 
was  correct  in  all  the  above  particulars,  then  the  order  of  Sessions  was 
to  be  confirmed,  and  the  rate  amended  accordingly.  But,  if  the  Court 
should  be  of  opinion  that  the  revenue  derived  by  the  Company  was  not 
the  proper  test  of  the  rateable  value  of  the  Cemetery,  or  that,  in  esti- 
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mating  the  rateable  value  by  such  test,  the  Company  were  not  entitled 
to  deduct  any  portion  of  the  general  expenses  of  the  management  of 
the  Company,  separate  from  the  expenses  of  the  Cemetery,  or  that, 
if  any  deduction  should  be  made  on  that  account,  it  should  not  include 
the  allowances  to  the  directors  and  auditors,  then  the  order  of  Sessions 
was  to  be  quashed,  and  the  rate  to  be  confirmed  or  amended  in  sach 
manner  as  the  Court  of  Queen's  Bench  might  think  fit  to  direct. 

The  case  was  now  argued.(a) 
*f\Ml  *^^^^!/i  Bodkin^  and  J>  Clerks  in  support  of  the  order  of 
^  Sessions. — As  to  the  first  point  raised  at  Sessions :  the  criterion 
of  rateable  value  is,  by  stat.  6  &  7  W.  4,  c.  96,  s.  1,  the  rent  at  which 
the  property  might  reasonably  be  expected  to  let  from  year  to  year. 
This  cannot  be  estimated  from  the  original  outlay.  The  true  question 
is,  what  a  tenant  could  give  by  the  year,  with  a  prospect  of  reasonable 
profit.  This  view  has  been  taken,  before  and  since  the  statute,  in 
leading  cases  on  this  subject ;  as  Rex  v.  The  Trustees  of  the  Duke  of 
Bridgewater,  9  B.  &  C.  68  (E.  C.  L.  R.  vol.  17),  Rex  v.  Woking,  4  A. 
k  E.  40  (E.  C.  L.  R.  vol.  31),  in  which  last  case  the  tenant's  profit  was 
deemed  an  essential  consideration,  and  Regina  v.  Overseers  of  Mile 
End  Old  Town,  10  Q.  B.  208,  218  (E.  C.  L.  R.  vol.  69),  where  the 
Court  said :  <<  The  Company  contend  that  the  division  should  be  accord- 
ing to  the  amount  of  fixed  capital  in  each  district.  But  the  rule  of 
law,  laid  down  by  act  of  parliament,  for  ascertaining  the  rateable  value 
of  any  subject,  refers  to  an  estimate  of  the  rent  it  should  yield.  The 
outlay  of  capital  might  furnish  no  such  criterion ;  since  it  may  have 
been  injudiciously  expended,  and  what  was  costly  may  have  become 
worthless  by  subsequent  changes."  In  estimating  the  rent  which  a 
tenant  would  pay  for  Waterloo  Bridge,  the  original  outlay  could  not  be 
taken  as  a  test. 

Secondly,  the  general  expenses,  and  among  them  those  of  manage- 
ment, might  be  allowed  as  a  deduction.  The  judgment  of  the  Sessions 
is  conclusive  as  to  their  reasonableness,  unless  this  Court  think  they 
ought  not  to  be  allowed  at  all.  A  proportion  of  the  outlay  at  the 
^rQ^-%  London  office  must  be  set  against  the  revenue  of  *the  Nunhead 
-*  Cemetery.  [Coleridoe,  J. — Could  that  be  claimed  in  the  case 
of  a  proprietor  of  large  estates,  who  kept  a  central  office  for  the 
management ;  like  the  Bedford  office  in  London  ?]  This  is  not  a  similar 
case.  Here  a  place  is  necessary  for  the  very  transactions,  the  receiving 
orders  and  other  dealings,  by  which  the  profit  is  made.  Expenses  of 
actually  conducting  the  business  were  considered  to  be  a  proper  deduc- 
tion in  Regina  v.  The  Grand  Junction  Railway  Company,  4  Q.  B.  18, 
41,  42  (E.  C.  L.  R.  vol.  45) :  and  they  were  allowed  by  the  parish 
officers,  and  not  afterwards  disallowed,  in  Regina  v.  The  Great  Western 
Railway  Company,  6  Q.  B.  179, 183  (E.  C.  L.  R.  vol.  61).    [Pattbson, 

(a)  Before  Pattbson,  Colbbidgb,  and  WightmaVi  Jb. 
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J. — It  is  very  difficult  to  see  how  the  directors'  and  auditors*  expenses 
could  be  part  of  the  tenant's  outgoings  if  the  property  were  let.(a)] 
The  answer  is  given  by  the  judgment  of  this  Court  in  Regina  v.  The 
Grand  Junction  Railway  Company,  4  Q.  B.  48 :  «  Though  the  suppo- 
sition of  a  tenancy  is  to  be  made,  yet  what  the  incidents  of  the  tenancy 
must  be  as  to  actual  terms  and  ^.llowanc^s  must  be  determined,  for  the 
purpose  of  fixing  the  amount  of  the  rate,  by  the  actual  state  of  things ; 
for  this  supposition  of  a  tenancy  is  only  a  mode  of  ascertaining  the 
existing  value  of  the  occupation  to  the  existing  occupier."  Directors 
and  auditors  are  necessary  for  Ctirrying  on  this  business;  and  their 
exertions  and  influence  assist  the  working  and  increase  the  receipts. 
[Patteson,  J. — If  you  suppose  the  property  let  to  a  tenant,  directors 
and  auditors  are  out  of  the  question.]  The  Company's  Acts  do  not 
contemplate  any  letting.  Regard  must  be  had  to  the  actual  situation 
of  *the  property  under  stat.  6  &  7  W.  4,  c.  cxxxvi.  By  several  r^cQo 
enactments  of  that  statute,  the  Company  must  have  directors  *- 
and  auditors.  [Wiohtman,  J. — You  t^ay  that  under  the  statute  there 
can  be  but  one  kind  of  tenancy,  and  these  expenses  must  be  incident 
to  it.]  That  is  so.  [Pattbson,  J. — There  is  great  difficulty  in  apply- 
ing the  criterion  of  value  to  a  tenant  in  a  case  like  thi^.  Great  part 
of  the  income  arises  from  sale  pf  cntacoutbs :  a  tenant  could  not  make 
profit  by  selling  the  land.  Colekidqe,  J.,  referred  to  Regina  v.  St. 
Mary  Abbot's,  Kensington,  12  A.  &  E.  824(6)  (E.  C.  L.  R.  vol.  40).] 
There  appears  some  anomaly  in  reckoning  the  produce  from  sales  as 
part  of  profits.  But  this  question  is  not  raised  in  the  case.  [CoLB- 
BiDGE,  J. — Suppose  there  were  only  one  Cemetery,  the  Nunhead,  with 
an  office  in  London ;  which  would  be  like  the  case  of  docks  with  a 
counting-house  in  the  city.]  If  the  office  were  merely  for  the  business 
of  the  docks,  its  expenses  would  be  deducted.  If  two-thirds  of  the 
expenses  were  attributable  to  the  docks,  two-thirds  would  be  deducted. 
Bovill  and  Corner^  contrd.. — First :  It  has  been  found  convenient  in  the 
case  of  gas  pipes,  and  in  other  instances  where  the  exact  value  of  the  occu- 
pation could  not  easily  be  ascertained,  to  take  a  per  centage  on  the  sum 
laid  out  in  improving  the  land.  The  revenue,  deducting  expenses, 
would  not  be  a  correct  test  in  a  case,  for  instance,  where  30,0002.  had 
been  laid  out  on  sixty  acres  of  ground,  but  in  the  particular  year  there 
happened  to  be  no  profit.  The  increased  value  must  be  considered. 
A  branch  railway  yielding  no  profit  has  been  held  liable  to  rate ;  Regina 
V.  The  Great  Western  Railway  *Company,  6  Q.  B.  179  (E.  C.  r»coQ 
L.  R.  vol.  51).  [Patteson,  J. — ^Accordipg  to  your  argument,  if  *- 
a  person  having  sixty  acres  of  land  were  to  spend  60,0002.  upon  it  in 
absurdities  which  produced  nothing,  he  would  be  rateable  in  proportion 
to  the  outlay.]     An  approximation  must  be  made,     f  Wightman,  J. — 

(a)  See  Regina  r.  OTeneen  of  MUe  End  Old  Town,  10  Q.  B.  208,  311  (S.  C.  L.  B.  toL  59). 
(^)  See  Rex  v.  Atwood,  6  B.  A  C.  377,  282  (E.  C.  L.  R.  toI.  13). 

2h2 
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You  need  not  argue  this  point  so  much  at  large.  Both  sides  agree  that 
there  is  an  annual  value;  and  the  diffbrence  of  estimate  is  only  the 
excess  of  480i.  over  377Z.]  Although  there  were  no  revenue,  the  pro- 
perty would  be  rateable  to  some  amount :  therefore  the  outlay  upon  it 
must  be  an  element  in  the  calculation.  [Coleridge,  J. — Would  a  tenant 
look  at  all  to  the  original  outlay  ?  He  must  guide  himself  by  the  annual 
revenue.]  That  is  an  equally  inaccurate  test.  Convenience  is  the 
main  reason  for  adopting  either.  The  question  is,  which  is  most  con- 
venient. 

Then,  as  to  the  costs  of  management.  Expenses  of  direction  and 
management  were  deducted  in  Regina  v.  The  Grand  Junction  Railway 
Company,  4  Q.  B.  18  (E.  C.  L.  R.  ^ol.  46),(a)  and  Regina  v.  The  Great 
Western  Railway  Company,  but  without  discussion  in  either  case.  On 
the  other  hand,  no  such  deduction  appears  to  have  been  made  in  favour 
of  The  General  Cemetery  Company  in  Regina  v.  St.  Mary  Abbot's,  Ken- 
sington, 12  A.  &  E.  824,  827  (E.  C.  L.  R.  vol.  40).  In  Regina  r.  Over- 
seers of  Mile-End  Old  Town,  10  Q.  B.  208  (E.  C.  L.  R.  vol.  59),(i)  the 
point  was  not  argued.  And,  on  principle,  there  is  no  ground  for 
making  this  allowance.  Every  expense  connected  with  the  Cemetery 
itself  is  already  deducted.  The  keeping  of  an  oflSce  is  an  expensive 
♦'^ftJ.l  "^^^®  ^f  management  which  the  Company  *adopt  for  their  con- 
^  venience.  The  business  of  a  mine  or  a  colliery  may  be  carried 
on  at  an  office  in  London  or  Newcastle,  where  the  agency  is  like  that  of 
a  bailiff  managing  the  estate  of  an  ordinary  landed  proprietor :  but  the 
mine  or  the  colliery  is  not  therefore  estimated  at  a  less  sum  for  the 
purpose  of  rating.  A  brickfield  is  not  rated  at  less  because  the  owner 
keeps  an  office.  And  the  offices  in  question  here  are  not  only  for 
managing  the  Cemetery,  but  for  carrying  on  the  internal  affairs  of  the 
Company,  including  transfer  of  shares,  and  other  matters,  which  have 
no  connexion  with  the  actual  use  of  the  land.  Auditors  are  out  of 
place  if  the  Company  be  looked  upon  as  tenants  occupying  at  a  given 
rent.  The  directors  do  not  manage  the  Cemetery  itself;  that  business 
is  under  distinct  officers :  the  directors  look  after  their  own  interests 
and  those  of  the  Company,  and  perhaps,  by  so  doing,  increase  the  rate- 
able value  of  the  property,  as  an  individual  landholder  might :  but  that 
is  not  a  ground  for  diminishing  the  assessment  in  either  case.  Besides, 
an  allowance  of  ten  per  cent,  on  the  gross  receipts  is  made  in  this  case 
for  « tenant's  profits."  Such  an  allowance  is  usually  conceded  even 
when  the  landlord  himself  occupies,  on  the  supposition  that  the  person 
farming  the  land  is  entitled  to  a  remuneration  for  his  personal  skill, 
industry,  and  intelligence  in  managing  the  estate.  That  remuneration 
the  directors,  as  members  of  the  Company,  receive  here :  and  the  Com- 
pany deduct  also  a  distinct  compensation  to  directors  as  such.  The 
salaries  which  they  receive  are  in  fact  a  part  of  the  profits,  which  the 

(u)  Page  24,  noto  (a),  and  p.  31,  and  note  (a)  ibid.,  were  referred  to.  {h)  See  p.  211. 
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Company  distribute  in  this  manner  among  themselves.  The  rateable 
value  of  the  land  is  the  same  whether  the  persons  receiving  salary  as 
directors  be  many  or  few.  *There  is  no  real  difficulty  in  suppos-  r^coe 
ing  this  property  occupied  by  tenants.  Every  lay  corporation  ^ 
may  lease ;  4  Cruise's  Dig.  61,  tit.  32,  Deed^  c.  5,  s.  29 ;  and  this 
power  is  also  incident  to  the  authority  vested  in  The  London  Cemetery 
Company  by  stat.  6  &  7  W.  4,  c.  cxxxvi.  s.  1,  <<  to  purchase,  hold,  and 
sell  lands,"  &c.  As  to  the  sale  of  catacombs,  the  Company  are  not 
authorized  by  the  act  to  sell  the  catacombs  themselves,  but  <<the 
exclusive  right  of  burial*'  therein ;  sects.  10,  ll.(a)  The  case,  in  this 
respect,  is  like  Regina  v.  St.  Mary  Abbot's,  Kensington.  [Pattbson, 
J. — ^The  Company  could  not,  under  the  act,  let  the  privilege  of  grant- 
ing right  of  burial  in  catacombs ;  but  they  might  covenant  to  put  their 
seal  to  their  tenant's  grants.  Coleridob,  J. — By  sect.  91  the  directors 
have  the  privilege  of  appointing  a  clergyman :  this  could  not  be  granted 
to  a  tenant.]  Cur.  adv.  vult 

Patteson,  J.,  in  the  ensuing  vacation  (February  26th),  delivered  the 
judgment  of  the  Court. 

The  question  in  this  case  was  whether  the  assessment  of  The  London 
Cemetery  Company  to  the  Poor  Rate  should  be  reduced  from  the  sum 
of  4S0L  to  377/.,  being  a  difference  of  103i. 

Upon  the  argument,  much  discussion  took  place  with  respect  to  many 
of  the  items  of  charge  and  discharge  in  the  account  upon  which  the 
assessment  was  founded ;  but  ultimately  the  question  turned  upon  the 
propriety  of  allowing  a  deduction  on  account  of  the  general  ♦ex-  r^coa 
penses  of  the  Company,  including  payments  to  the  directors  and  ^ 
auditors. 

It  was  contended,  for  the  Company,  that  certain  expenses  were 
necessary  to  enable  them  to  carry  on  their  affairs  as  regulated  by 
the  Act  of  parliament,  and  that  without  those  expenses  the  same 
amount  of  revenue  would  not  be  derivable  by  them  from  the  occupa- 
tion of  the  land.  The  answer,  however,  which  was  given,  and  to 
which  we  assent,  was,  that  the  expenses  in  question  were  quite  collate- 
ral to  the  occupation  of  the  land,  and  in  fact  had  nothing  to  do  with  it. 
They  were  modes  of  expending  the  revenue  when  derived,  but  formed 
no  part  of  the  means  necessary  to  acquire  it.  The  payment  of  salaries 
to  directors,  auditors,  and  secretary  is  clearly  an  expenditure  of  profits 
derived  from  the  land  for  the  general  benefit  and  purposes  of  the  Com- 
pany as  such.  None  of  the  cases  cited  on  the  part  of  the  respondents 
warrant  a  deduction  on  account  of  such  expenses ;  and,  as  we  are  of 
opinion  that  they  ought  not  to  be  allowed,  there  will  be  judgment  for 
the  appellants  that  the  assessment  be  restored  to  4802. ;  the  amount  of 
the  deduction  which  we  think  ought  not  to  be  allowed  making  more  than 

(a)  II  is  not  thought  neeestary  to  set  ont  these  okuuea.    The  latter  gives  a  form  of  grant. 
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the  difference  between  4802.  and  8772.,  the  amount  to  which  it  was 
reduced  by  the  order  of  Sessions.. 

Bate  to  be  increased  aocordingl7.(a) 

(a)  See  the  next  case. 


'*'587]      *The  following  case  was  decided  in  Hilary  term,  1851. 

The  QUEEN  v.  The  SOUTHAMPTON  Dock  Company.    [cTan.  22, 

1851.] 

On  appeal  by  the  Sonthampton  Dock  Company  against  a  poor  rate,  and  oaae  stated  for  the  ofnmoii 
of  this  Court,  the  appellants  claimed  dednotions  from  the  amount  at  which  the  rateable  Talne 
of  their  property  was  assessed,  as  follows.    (It  is  not  thought  necessary  to  state  the  first  bead). 

2.  For  the  expenses  of  a  steam  tug,  alleged  by  them  to  be  part  of  their  morable  plant,  bvt  bj 
the  respondents  to  be  independent  of  the  dock  establishment.  The  Company  were  authoriaed 
by  their  local  Act,  6  A  7  W.  4,  c  xxix.,  to  build,  purchase,  or  hire  steam  tugs  for  the  pnrpoe« 
of  towing  vessels  into  or  out  of  the  docks  from  or  to  Southampton  Water,  Ac.,  or  any  part  of 
the  British  Channel,  and  to  pay  the  expense  out  of  the  rates,  rents,  and  sums  receivable  under 
the  Act.  The  steam  tug  was  used  for  the  above  purpose,  and  was  found  by  the  cauie  to  be  an 
useful  appendage  to  the  docks  and  advantageous  to  those  frequenting  them,  and  conducive  to 
the  general  profit  of  the  conoeru,  though  not  indispensably  necessary,  as  other  steam  vessels 
might  have  been  hired  and  employed,  but  with  less  convenience  and  advantage. 

Held,  that  the  deduction  was  allowable,  the  steam  tug  being  ancillary  to  the  dock  undertakiug. 

3.  A  **  personal  remuneration"  to  directors  for  their  trouble,  expense,  and  exercise  of  skill  and 
judgment  in  managing  the  Company's  business,  independently  of  interest  {bk  per  eent.)  and 
tenant's  profit  (20  per  cent).  The  directors,  sixteen  in  number,  being  proprietors  of  the  Cum> 
pany,  were  elected  periodically  under  the  Act,  and  were  to  have  the  general  management  and 
control  of  the  business  and  concerns  of  the  Company,  keep  and  use  the  common  seal,  have  the 
custody  of  books,  deeds,  Ac,  direct  investments  and  sales,  and  the  calling  in  and  laying  out 
of  moneys,  Ac,  and  all  other  the  dealings  of  the  Company,  call  meetings,  superintend  eoma- 
pondence  and  the  keeping  of  accounts,  ascertain  dividends,  Ac. ;  and,  by  a  separate  clause, 
they  were  empowered  to  direct  and  employ  the  works  and  workmen,  regulate  tJie  use  of  the 
docks  and  the  amount  of  rates,  rents,  Ac,  to  be  ud^en,  appoint  and  displace  bankers,  solicitors, 
officers,  and  workmen,  Ac,  and  fix  their  salaries.  An  allowance  had,  in  former  years,  been 
made  to  the  directors  for  their  services,  but  it  had  recently  been  waived  by  them,  on  account 
of  the  smallness  of  the  Company's  dividends. 

Held,  an  allowable  deduction. 

4.  Cranes,  steam  engines,  shears,  and  other  heavy  machinery,  attached  to  the  freehold  and  essen- 
tial to  the  business,  bnt  capable  of  being  detached  as  easily  and  with  as  little  injury  to  the 
freehold  as  other  fixtures  put  up  for  the  purposes  of  the  tenant's  trade  and  nsaaUy  valued  aa 
between  incoming  and  outgoing  tenant. 

Held,  not  an  allowable  deduction. 

5.  The  income  tax  which  a  tenant  would  have  to  pay  on  his  net  profits  after  payment  of  his  rent. 
Held,  not  an  allowable  deduction. 

On  appeal  hy  The  Southampton  Dock  Company  against  a  rate  for 
the  relief  of  the  poor  of  the  town,  &;c.,  of  Southampton,  pursuant  to 
^f-r^n-^  an  act,  &c.  (18  Gt.  8,  c.  50,  «for  better  regulating  the  poor,  and 
-*  ^repairing  the  highways  within  the  town  and  county  of  the  town 
of  Southampton"),  made  8th  January,  1849,  by  the  guardians  of  the 
poor  within  the  said  town,  &c.,  pursuant  to  the  said  act,  and  to  another 
act,  &c.  (Parochial  assessment  act,  6  &  7  W.  4,  c  96),  the  Sessions 
ordered  and  adjudged : 
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That  the  said  appellants  are  not  liable  to  be  rated  for  or  in  respect 
of  the  respective  premises  which  are  in  the  aforesaid  rate  and  assess- 
ment respectively  described  as  <<  West  India  Company's  Manufactory/' 
«( Ship  Building  Yard  and  Workshops/'  and  «<  Custom  House :"  and 
that  the  said  rate  and  assessment  be  amended  accordingly,  by  striking 
out  and  expunging  such  respective  premises  from  the  assessment  made 
on  the  said  appellants :  and  that  the  rate  be  further  amended  by  reduc- 
ing the  rateable  value  of  the  premises  occupied  by  the  said  appellants 
to  37502.,  and  by  reducing  the  rate  on  the  said  appellants  in  respect  of 
such  premises  to  1562.  5«. ;  subject  to  the  opinion  of  the  Court  of 
Queen's  Bench  on  the  case  after  set  forth.  And  the  sessions  awarded, 
Ac.  (costs  to  be  paid  by  respondents  to  appellants).  The  case  was  stated 
as  follows. 

By  a  rate,  &c.  (described  as  above),  the  Southampton  Dock  Company 
was  rated  in  the  entire  sum  of  40712.  net  estimated  rental  or  rateable 
value,  in  respect  of  their  docks  and  various  buildings,  warehouses,  stores, 
workshops,  shears,  steam  engines,  water-works,  machinery,  yards,  and 
buildings  belonging  to  the  said  Company.  The  Company  appealed 
against  this  assessment  at  the  next  April  Quarter  Sessions  for  the  town 
and  county  of  Southampton,  held  April,  1849 :  and  the  Recorder 
reduced  the  amount  of  the  rate  to  87502.,  with  *costs  to  the  r^ccoq 
appellants,  subject  to  the  following  case  for  the  opinion  of  the  ^ 
Court  of  Queen's  Bench. 

The  Southampton  Dock  Company  was  incorporated  by  stat.  6  &  7 
W.  4,  c.  xxix.,(a)  amended  by  stats.  1  &  2  Vict.  c.  Ixii.,  6  &  7  Vict, 
e.  Izv.,  and  8  &  9  Vict.  o.  xxiii.  (all  local  and  personal,  public) :  and,  under 
the  provisions  and  restrictions  of  these  statutes,(6)  the  Company  pro- 
ceeded to  make  the  docks  and  premises  included  in  the  rate,  and  to  take 
toll,  &c.,  and  the  business  of  the  docks  is  now  carried  on  under  those 
acts. 

In  the  assessment  on  the  Company,  certain  parts  of  the  above  pre- 
mises, belonging  to  the  Company,  bat  exclusively  used  and  occupied  by 
other  persons,  were  included ;  and  as  to  these  the  Sessions  adjudged 
that  the  Dock  Company  was  not  rateable  in  respect  of  them,  but  only 
for  the  docks  and  other  premises  occupied  by  the  Company.  The  fol- 
lowing are  the  particulars  of  the  premises  so  used  and  occupied  by  other 
persons  (that  is  to  say) :  The  Custom  House  with  the  appurtenances, 
leased  to  and  in  the  occupation  of  Her  Majesty's  Commissioners  of 
Customs  at  the  rent  of  5002.  10«. :  A  manufactory  rented  and  occupied 
by  the  West  India  Mail  Packet  Company  at  the  rent  of  4402. :  Sundry 
workshops  in  the  occupation  of  J.  White,  at  the  annual  rent  of  752. 
All  these  premises,  except  the  Custom  House,  are  within  the  general 
outer  enclosure  of  the  Dock  Company's  premises.     The  Custom  House 

(a)  ''For  making  and  maintaining  a  dock  or  docks  at  Southampton." 

*.h)  Copies  of  the  soTeral  local  aoti  mentioned  in  the  ease  were  to  be  referred  to  ae  part  of  it 
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^-Q^-.- itself  is  built  on  the  land  taken  by  the  Dock  Company  under  *the 
-'  powers  of  one  of  the  above-mentioned  acts ;  but  it  is  without 
the  enclosure ;  The  Customs'  Watch  House  is  within  the  enclosure ; 
and  both  are  let  at  an  entire  rent  to  the  Commissioners  of  Customs.  It 
was  proved  that  the  Dock  Company  had  demanded  from  the  West  India 
Mail  Packet  Company  the  poor  rates  due  in  respect  of  that  portion  of  the 
dock  premises  so  occupied  by  them :  and  it  was  contended  by  the  re- 
spondents that  the  Dock  Company  was  rateable  for  all  the  above  pre- 
mises; and  they  referred  to  the  following  clauses  of  stat.  13  6.  3, 
c.  60. 

Section  25,  after  reciting  that  <«  divers  houses"  <<  are  let  out  in  sepa- 
rate apartments  and  distinct  tenements,  and  other  houses  are  let  ready 
furnished  to  lodgers,  and  divers  persons  have  let  tenements,  built  on 
ground  appurtenant  to  their  principal  dwelling,  to  strangers  and  others 
unable  to  pay"  rates,  or  improper  to  be  rated,  «<  whereby  the  payment 
of  the  said  rates,"  &c.,  <<may  by  some  of  them  be  evaded,'*  &c.,  pro- 
vides <<  that  every  person,  whether  landlord  or  tenant,  who  shall  let  out 
his  or  her  house  in  separate  apartments,  or  ready  furnished  to  a  lodger 
or  lodgers,  or  have  or  let  any  such  buildings  as  aforesaid,  shall,  for  the 
several  purposes  of  this  act,  be  deemed  and  taken  to  be  the  occupier 
thereof;  and  such  landlord  or  landlords,  tenant  or  tenants,  or  any  or 
eitlier  of  them,  at  the  discretion  of  the  said  guardians,  may  be  rated 
or  assessed  accordingly,  and  shall  be  liable  and  subject  to  the  payment 
of  tlie  fium  so  rated  or  assessed."  And,  by  the  26th  erection  of  the 
same  act,  the  goods  and  chattels  of  every  person  renting  or  occupying 
any  such  separate  apartment  in  such  house,  or  renting  or  occupying 
any  such  ready  furnished  or  any  such  tenements,  are  liable  to  be  dis- 
^.q_  trained  for  payment  *of  the  said  rate;  and  the  amount  so  paid 
-^  or  levied  may  be  deducted  out  of  the  next  rent  due  to  the  land- 
lord. 

As  to  the  residue  of  the  property,  in  the  occupation  of  the  appel- 
lants :  their  revenues  are  derived  under  the  provisions  of  their  acts 
from  tonnage  dues,  rates  on  exports  and  imports,  warehouse  and  wharf- 
age rents,  payments  for  using  graving  or  dry  docks,  and  tolls  paid  by 
passengers  landing  or  embarking  at  the  docks.  All  these  payments 
accrue  either  in  respect  of  the  use  of  the  Company's  premises,  or  for 
work  done  by  the  Company's  servants  and  workmen  for  those  who  use 
them.  The  premises  and  business  carried  on  in  them  are  of  soch  a 
nature  that  it  cannot  reasonably  be  expected  that  any  prudent  person 
would  become  a  mere  yearly  tenant  of  them. 

Both  parties  agreed  as  to  the  principle  of  rating :  that  is  to  say, 
that  the  net  annual  receipts  of  the  Company  should  be  taken  without 
allowing  interest  on  the  original  outlay  in  forming  the  docks,  or  on 
subsequent  loans  for  the  enlargement  or  completion  of  them :  and,  after 
deducting  therefrom  interest  on  the  capital  necessary  for  carrying  ou 
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the  business  of  the  Company,  tenant's  profits,  taxes,  and  the  estimated 
annual  expenses  of  repairs  and  renovations,  that  the  residue  was  the 
rateable  value. 

The  difference  between  the  parties  arose  on  some  of  the  items  of  dis- 
bursement and  deduction  claimed  by  the  appellants.  The  following  is 
a  short  statement  of  receipts  and  deductions  as  allowed  by  the  Court : 

The  gross  receipts  for  the  year,  exclusive  of  the  rent  of  the  £ 

premises  rateable  separately  ....       20,600 

*5921  I'^'>'»"e'"«°^8  during  the  same  year,  including  *ex- 
-'       penses  of  a  Steam  tug.  Direction,  Insurance,  Local 
rates,  &c.  ......      10,800 


Net  receipts   £10,300 


Further  deductions  claimed  and  allowed  were : 


Capital  necessary  for  carrying  on  the  Company's 

business ; — that  is  to  say,  Movable  Plant  -    X6,900 

Coals  in  store.  Materials,  and  Cash  balance  -       8,100 


Total  amount  Capital  X15,000 


On  which  last  amount  the  Court  allowed  (under  the  special 

circumstances  of  the  case)  5  per  cent,  interest,  and  20  per  £ 

cent,  for  tenant's  and  trade  profits  -  -  -^       3,750 

Estimated  annual  expense  of  repair  and  renovation  of  mov- 
able plant  ......  846 

Estimated  annual  repair  and  renovation  of  fixtures  or  fixed 

plant  described  hereafter  ....  890 

Annual  repair  and  maintenance  of  the  freehold  premises  occu- 
pied by  the  Company,  exclusive  of  the  above  fixtures       -        1,565 


Total  deductions     X6,550 


Net  rateable  value  in  the  hands  of  a  tenant  -  -      .£8,750 

To  which  last  amount  the  rate  was  reduced  by  the  Court. 
The  respondents  objected  to  any  deduction  for  disbursements   in 
respect  of  the  items  of  Steam  tug  and  Direction. 

*As  to  the  steam  tug,  for  the  expenses  of  which  the  Court  rmf-oo 
allowed  778Z.,  it  appeared  that  one  had  been  and  was  actually  in  ^ 
use  by  the  Dock  Company  for  the  purposes  of  the  docks ;  and  the  CoiH- 
pany  are  empowered  by  the  188th  section  of  the  Dock  Act  (a)  to  build 

(a)  But  6  A  7  W.  4,  0.  xxix.,  8.  188,  enacU:  "That  it  shaU  be  lawful  for  the  said  Company 
and  tbej  are  hereby  autborizcfl  to  baild,  parcha«ei  or  hire  any  steam  tugs  or  steamboats  for  the 
purpoee  of  towing  any  vessels  or  ships  into  or  out  of  the  said  dock  or  dooks  from  or  to  So'ulth- 
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or  provide  out  of  the  income  of  the  Company  steam  tugs  for  the  purpose 
of  towing  any  vessels  into  or  out  of  the  docks  from  or  to  Southampton 
or  any  part  of  the  British  Channel.  The  steam  tug  offers  considerable 
advantages  to  those  who  use  the  docks,  and  may  be  fairly  considered  as 
an  useful  appendage  to  them,  and  conducive  to  the  general  profita  of 
the  concern.  It  was  not  indispensably  necessary,  inasmuch  as  the  duty 
might  have  been  done  by  hiring  other  steamboats  at  Southampton  for 
each  occasion,  but  at  less  advantage  and  convenience  both  to  the  Com* 
pany  and  the  public  using  the  docks.  The  value  of  such  a  tug  is  to  be 
taken  at  25002.,  and  is  included  in  the  estimated  value  of  the  movable 
plant  hereinbefore  mentioned.  The  actual  receipts  or  earnings  of  it  for 
the  year  are  included  in  the  above  statement  of  the  general  receipts  of 
the  Company,  and  amounted  to  616{. 

^-Q  .^       As  to  direction. (a)    This  was  a  sum  of  10002.  ^heretofore  paid 
-'  to  the  directors,  under  the  Dock  Act,  as  personal  remuneration 

ampton  Wftter  or  the  RiTer  Iteben,  or  any  part  of  the  British  Channel,  and  to  defraj  the  ax- 
pensea  of  building,  purchaaing,  hiring,  repairing,  maintaining,  and  working  the  aane  oat  of  tb« 
rates,  rente,  and  sums  hereby  authorised  to  be  receired  and  taken. 

(a)  Stat.  0  A  7  W.  4,  c.  zxix.,  s.  67,  enacts :  "  That  the  basioess  and  eoneems  of  the  said  Com- 
pany  shair'  (after  their  first  general  meeting)  ''be  earned  on  under  the  maoagement  of  siztcoa 
direoton,  to  be  chosen  fVom  time  to  time  from  amongst  the  proprietors  for  the  time  being  of  tli« 
said  Company,  qualified  by  holding  fifteen  shares  or  upwards  each,  together  with  the  director  (if 
any)  to  be  nominated  by  the  Council  of  the  borough  of  Southampton,  as  hereinbefore  prorided  ; 
and  such  directors  shall  hare  the  general  management,  direction,  and  superintendence  and  con- 
trol of  the  business  and  concerns  of  the  said  Company,  and  the  custody  of  the  common  seal  of 
the  said  Company,  with  power  to  uae  the  same  on  their  behalf,  and  also  the  custody  of  the  hooka 
of  account,  and  other  books,  deeds,  and  papers,  and  shall  have  power  to  direct  the  iBrestmeat, 
calling  in,  and  laying  out,  sale  and  disposal,  of  the  stocks,  effects,  funds,  moneys,  and  secnritiea 
of  the  Company,  and  all  other  the  dealings  of  the  Company,  and  to  call  and  appotiit  the  timea 
and  places  of  holding  general  and  other  meetings  of  the  proprietors,  and  to  superintend,  dlreet^ 
and  control  the  correspondence  and  mode  of  keeping  the  accounts,  and  the  ascertainment  of 
diridends  and  the  profits  or  shares,  and  to  do  all  other  things  necessary  or  deemed  by  them  pro- 
per or  expedient  for  carrying  on  the  business  and  concerns  of  the  Company,  and  to  enforce,  per- 
form, and  execute  all  the  powers,  authorities,  pririleges,  acts,  and  things  in  relation  to  the  said 
Company,  and  to  bind  the  said  Company  as  if  the  same  were  done  by  the  whole  Corporation, 
except  such  as  are  hereby  required  to  be  done  at  some  general  or  special  meeting  of  the  said 
Company ;  and  that  the  directors  for  the  time  being  shall  have  power  to  frame  rules  and  regn- 
lations  and  prescribe  the  orders  and  directions  for  carrying  on  the  business  and  concerns  of  tho 
said  Company,  and  alter  and  vary  the  same  from  time  to  time  as  they  in  their  discretion  sbaU 
think  At ;  and  all  sueh  rules  and  regulations  shall  have  the  force  of  by-laws,  prorided  the  same 
be  not  repugnant"  to  this  Act,  Ac;  "and  that  no  indiridual  proprietor  not  being  a  dinetor, 
except  as  hereinbefore  provided,  shaU  have  a  right  to  any  interference,  management,  direction^ 
or  control  in  or  over  the  business  and  concerns  of  the  said  Company,  or  the  capital  stack  or 
effects  thereof." 
By  other  sections  the  powers  and  duties  are  specified  more  in  detail ;  and 
Seet  78  enacts :  "  That  the  said  directors  shall  have  fUl  power  and  authority  to  diicet  sad 
employ  the  works  and  workmen,  and  regulate  the  use  of  the  said  dock  or  docks,  and  the  amoaai 
of  the  rates,  rents,  and  sums  of  money  to  be  taken  and  received  under  the  authority  of  this  Aet, 
and  also  from  time  to  time  to  appoint  and  displace  the  banker  or  bankers,  and  the  solicitor  or 
solieitora  of  the  said  Company,  and  also  to  appoint  the  secretary  of  the  said  Company,  and  *I1 
such  managers,  oficers,  agents,  clerks,  collectors,  workmen,  and  servants  as  the  said  directors 
shaU  think  proper,  and  to  allow  to  them  respectively,  and  also  to  any  director  ordireetora 
authorised  by  any  general  meeting  to  hold  any  office,  place,  or  employment  under  the  CoBpassy 
as  aforesaid,  such  salaries,  gratuities,  and  recompenses  as  to  the  said  directors  shall  seem  proper, 
and  shall  have  power  from  time  to  time  to  delegate  to  them  respectively,  by  any  instrumeat  i« 
frriting  or  otherwise,  such  powers  and  authorities  as  the  said  directors  may  deem  expcdiea^  and 
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for  managing  the  business  of  the  Company.  The  dividends  of  the  Com  • 
pany  being  small,  *the  directors  had  in  fact  waived  and  declined  r^ccor 
to  receive  any  remuneration  for  the  last  year  before  the  assess-  *- 
ment.  The  item  was  allowed  by  the  Sessions  as  a  reasonable  remune 
ration  for  the  personal  trouble  and  expense,  and  for  the  exercise  of  the 
skill  and  judgment,  of  a  supposed  lessee  of  the  Company  in  managing 
the  affairs  of  the  docks,  independently  of  the  profit  on  capital  embarked 
by  him. 

In  addition  to  the  deductions  allowed  by  the  Court,  the  appellants 
claimed  two  further  reductions.  They  contended  that  certain  fixtures 
or  fixed  plant,  consisting  of  cranes,  steam  engines,  shears,  derricks, 
dolphins,  and  other  like  ponderous  machinery,  attached  to  the  freehold 
and  essential  to  the  business  of  the  Company,  should  be  taken  into 
account  in  estimating  the  rent,  as  fixtures  for  which  a  tenant  would  be 
required  to  pay  on  taking  possession  of  the  premises  demised,  and 
ought  to  be  treated  as  personal  stock  in  the  nature  of  stock  in  trade, 
and  part  of  the  capital  which  a  tenant  would  have  to  invest  in  the  busi- 
ness :  that,  if  so  considered,  such  fixtures  would  diminish  instead  of 
increasing  the  *rateable  value  of  the  property  of  the  Company.  p^^Q/» 
The  fair  value  of  the  fixtures,  if  purchased  by  an  incoming  ^ 
tenant,  would  be  6450^. :  and  the  Sessions  find  as  a  fact  that  the 
fixtures  in  question  were  attached  to  the  freehold,  but  are  capable  of 
being  detached  from  the  freehold  as  easily  and  with  as  little  injury  to 
it  as  other  fixtures  put  up  for  the  purposes  of  the  trade  or  business 
of  the  tenant,  and  usually  valued  as  between  incoming  and  outgoing 
tenant.  If  these  fixtures  ought  to  be  regarded  as  stock  in  trade  or 
personal  stock,  then  the  appellants  are  entitled  to  the  same  deduction 
in  respect  of  interest  and  tenantjs  profits  as  on  the  sum  of  15,0002. 
aboYC  mentioned. 

The  appellants  further  claimed  to  deduct  155Z.  per  annum  for  income 
tax ;  and  they  claimed  this  reduction,  not  in  respect  of  the  amount  of 
tax  actually  paid  by  them  as  owners  of  the  premises,  but  in  respect  of 
the  estimated  profit  or  income  of  the  supposed  tenant  of  the  Dock  Com- 
pany ;  contending  that  the  tax  would  operate  to  diminish  the  rent  which 
the  tenant  would  agree  to  pay.  The  Sessions  held  that  the  tax,  being 
on  the  net  income  of  the  lessee  over  and  above  the  rent  paid  for  the 
premises  by  which  his  profits  are  earned,  could  not  affect  the  rent ;  and 
disallowed  the  deduction.    The  respondents  did  not  object  to  the  amount 

to  vary,  alter,  and  revoke  such  powers  and  aathorities,  and  to  grant  and  delegate  others,  when. 
soever  and  so  often  as  the  said  directors  may  think  proper,  and  shall  have  power  to  displace  or 
remove  any  secretary,  managers,  officers,  agents,  clerks,  workmen,  and  servants,  either  as  occa- 
sion shall  require  or  as  the  said  directors  in  their  discretion  shall  think  fit,  and  also  from  time  to 
tame,  if  deemed  expedient,  to  appoint  other  persons  to  fill  vacancies  in  their  places  and  situa- 
tions respectively,  occasioned  hy  such  displacement  or  removal  as  aforesaid,  or  by  death,  resig- 
nation, or  otherwise :  Provided  nevertheless,  that  it  shall  not  be  lawful  for  the  said  directors  to 
fix  or  order  what  remuneration  shall  be  allowed  to  the  directors  of  the  said  Company  for  their 
services  as  directors."       ' 
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of  this  deduction,  if  allowed  at  all ;  and  no  point  was  raised  on  the  effect 
of  the  payment  of  the  tax  bj  the  Company  under  Schedule  (A)  of  the 
Income  Tax.(a) 

The  points  in  difference  between  the  parties,  submitted  to  the  judg- 
ment of  this  Court,  are  therefore  as  follows. 

On  the  part  of  the  respondents : 

♦'iQTl       *^'  '^^^^  ^^®  Dock  Company  was  properly  assessed  for  the 
•^  premises  hereinbefore  described  as  occupied  by  other  parties. 

2.  That  the  expenses  of  the  steam  tug  ought  not  to  have  been 
allowed. 

3.  That  the  deduction  under  the  name  of  Direction  ought  not  to  have 
been  allowed. 

On  the  part  of  the  appellants : 

1.  That  the  fixtures  or  fixed  plant  of  the  company  as  above  de- 
scribed ought  to  have  been  considered  as  capital  or  stock  in  trade. 

2.  That  the  Income  Tax  on  the  tenant's  income  or  profit  ought  to 
have  been  deducted. 

The  rate,  as  amended  by  the  Sessions,  is  to  be  raised  or  further  re- 
duced, amended,  confirmed,  or  referred  back  to  the  Sessions,  as  this 
Court  shall  think  fit. 

The  case  was  argued  in  last  Michaelmas  term,(5)  on  a  rule  calling 
upon  the  prosecutors  (respondents)  to  show  cause  why  the  order  of  Ses- 
sions should  not  be  quashed,  and  the  rate  further  amended  by  increasing 
or  further  reducing  the  rateable  value  of  the  premises  occupied  by  the 
appellants,  and  the  rate  in  respect  thereof,  to  such  sum  or  sums  as  the 
Court  should  think  fit. 

M.  D.  Hill  and  Ma%%ey  showed  cause.((?) — First :  they  admitted,  as 
to  the  premises  occupied  by  persons,  other  than  the  Company,  that  the 
♦'iQftl  ^**^*^™  House,  being  *in  the  occupation,  virtually,  of  Her 
^  Majesty,  could  hardly  be  considered  as  coming  within  stat.  13  G. 
8,  c.  50,  8.  25.  As  to  the  other  premises,  they  left  the  case  to  the 
decision  of  the  Court  without  further  argument ;  and,  when  counsel  on 
the  other  side  were  heard,  it  was  considered  as  abandoned. 

Secondly :  the  Recorder  was  wrong  in  treating  the  steam  tug  as  part 
of  the  Company's  floating  capital.  The  use  of  it  is  merely  collateral 
to  the  dock  establishment.  The  question  is  just  the  same  as  if  the 
docks  and  steam  tug  were  the  property  of  a  private  individual.  Such 
a  person,  holding  the  docks,  might  at  the  same  time  carry  on  twenty 
different  trades ;  the  use  of  a  particular  apparatus  in  these  would  not, 
by   any  consequent  loss,  affect  the  rating  of  the  docks.     The  case 

(o)  5  Jb  6  Viot  0.  35,  s.  1,  and  sobednlo  (A). 

(6)  November  16th,  1850.  Before  Lord  Campbell,  C.  J.,  Colxbidgb,  Wiortmait,  and  Bblk* 
Js. 

(e)  A  question  was  made  which  party  ought  to  be  first  heard :  and  the  Court  ruled  that,  as^  br 
the  form  of  this  rule,  the  respondents  were  called  upon  to  show  cause,  the  counsel  represent!]^ 
them  should  begin,  though  they  did  not  support  the  order  of  Sessions. 
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expressly  finds  that  this  vessel  is  not  cssentinl  to  the  business  of  the 
docks,  though  it  is  highly  convenient.  It  might  make  the  use  of  them 
more  profitable ;  but  so  might  a  roud,  or  any  facility  to  the  resort  of 
carriers.  [Lord  Campbell,  C.  J. — Suppose  the  case  of  a  steam  tug^ 
employed  on  a  canal.]  There  the  canal  itself,  the  land  rated,  is  used 
by  means  of  the  steam  navigation.  If,  indeed,  the  Company  took  a 
higher  rate  of  toll  at  the  docks  in  consideration  of  carrying  by  the 
steam  tug,  the  case  might  be  different;  but  here  the  <« earnings"  of  the 
vessel  are  evidently  a  distinct  matter.  [Lord  Campbell,  C.  J. — It  is 
found  to  be  an  <«  useful  appendage"  to  the  docks.]  That  does  not  alter 
the  real  view  of  the  case :  the  vessel  may  be  sent  to  the  mouth  of  the 
British  Channel.  The  question  is,  whether  or  not  it  forms  part  of  the 
dock  concern.  Suppose  the  Company  employed  men  to  haul:  could 
they,  on  appeal  against  a  rate,  deduct  an  amount  by  which  ♦the  r^-QQ 
payment  of  such  men  might  exceed  the  earnings  they  brought  ^ 
in  ?  An  analogous  question  arose  in  Regina  v.  The  Great  Western 
Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol.  51),  whel-e  the  Court 
refused  to  allow  deductions  in  respect  of  branch  railways,  unprofitable 
in  themselves,  and  serving  merely  to  augment  the  traffic  on  the  main 
line ;  and  it  was  asked  in  argument  (p.  194) :  *^  If  the  owner  of  a  plea- 
sure garden,  to  which  persons  were  admitted  for  money,  kept  a  boat  to 
bring  persons  across  a  river  to  the  garden,  could  he  claim  a  deduction 
from  the  rate  upon  his  garden  for  the  expenses  of  the  boat  ?"  [Lord 
Campbell,  C.  J. — Does  the  Court  adopt  that  illustration  ?]  Another 
i&  given  in  the  judgment  (p.  206) :  "  If  the  lessee  of  a  coal  mine  were 
to  open  roadd  through  adjoining  lands  rented  under  a  separate  demise, 
in  order  to  facilitate  the  access  of  customers  to  the  mine  and  so  increase 
its  profits,  the  expense  of  such  roads  would  certainly  not  be  an  out- 
going to  be  allowed  for  by  the  overseers.'*  [Lord  Campbell,  C.  J. — 
The  road  does  not  come  into  the  mine,  as  the  steam  tug  does  into  the 
docks.]  It  comes  to  the  pit's  mouth.  [Lord  Campbell,  C.  J. — The 
surface  is  not  rated,  ^uppose  a  crane  were  erected  at  the  docks,  and 
separate  charges  made  for  the  use  of  it.]  It  would  be  an  annexation 
to  the  realty,  and  rateable  with  the  docks  on  the  principle  of  Rex  v. 
St.  Nicholas,  Gloucester,  Cald.  262.  The  steam  tug  is  independent  of 
the  docks.  Others  than  the  Company  might  work  it  for  the  same  pur- 
pose. [Erle,  J. — Do  you  allow  any  kind  of  movable  plant  to  be  a 
fair  subject  of  deduction  ?]  A  carriage  on  the  small  railways  from  the 
dock  side  to  the  warehouses  might  be  so,  because  the  docks  could  not 
be  worked  *without  it.  [Ehle,  J. — Suppose  instead  of  a  tug  p^/j/vrv 
there  were  a  hawser,  and  the  docks  were  so  constructed  that  a  '- 
ship  could  not  readily  enter  them  but  by  help  of  it ;  the  ship  would 
have  a  right  to  expect  that  accommodation ;  and  would  not  the  imple- 
ment be  a  part  of  the  docks  for  the  purpose  of  assessment  ?J  It  would 
locally  belong  to  the  premises,  and  so  might  be  brought  into  the  assess- 
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ment.  Questions  of  this  kind  may  depend  on  the  circumstances  of  each 
case ;  the  difficulties  which  arise  press  upon  those  who  introduce 
('  movable  plant"  as  a  subject  of  estimate.  The  use  of  steam  tugs  is 
not,  regularly,  a  part  of  the  dock  business.  The  docks  remaining  the 
same,  ten  tugs  might  be  required  instead  of  one,  if  many  ships  were 
arriving  at  the  same  time.  [Lord  Campbell,  C.  J. — The  rateable  value 
would  increase  in  proportion.]  Sect.  188  enables  the  Company  to  build, 
purchase,  or  hire,  and  to  work,  steam  tugs,  and  to  defray  the  expenses 
<<  out  of  the  rates,  rents,  and  sums  hereby  authorized  to  be  received  and 
taken."  That  must  be  out  of  the  profits,  after  the  deductions  contem- 
plated by  the  Parochial  Assessment  Act,  6  &  7  W.  4,  c.  96,  s.  1,  have 
all  been  made.  [Erle,  J. — The  section  does  not  say  ««out  of  the 
profits."  The  words  imply  no  more  than  a  payment  out  of  receipts. 
Lord  Campbell,  C.  J. — ^It  is  meant  that  the  whole  should  be  productive 
as  one  concern.] 

Thirdly  :  The  allowance  to  directors  is  unwarranted.  It  is  not  rea- 
sonable that  a  member  of  the  Company  should  receive  twenty  per  cent. 
for  tenant's  profits  (in  addition  to  interest),  and  also  a  recompense  for 
direction.  A  tenant  in  the  ordinary  sense  would  carry  on  his  affairs 
without  such  help.  [Lord  Campbell,  C.  J. — If  he  did  hire  persons  to 
*fiOn  ^^  ^^®  duties  of  clerks,  which  *these  directors  perform,  would 
^  not  he  be  entitled  to  a  deduction,  as  for  the  pay  of  other 
labourers  ?]  The  business  they  do  is  that  for  which  the  tenant  claims 
his  twenty  per  cent.  [Lord  Campbell,  C.  J. — If  he  would  be  obliged 
to  hire  persons  to  do  what  is  done  by  .these  directors,  it  would  be  a 
deduction.]  The  directors  do  not  perform  the  office  of  clerks ;  they  are 
the  managers  and  rulers  of  the  concern.  On  this  part  of  the  case 
Regina  v.  St.  Giles,  Camberwell,  ant^,  p.  571,  is  in  point. 

Fourthly :  The  appellants  are  not  entitled  to  the  deduction  in  respect 
of  fixtures.  These  are  not  found  by  the  case  to  be  tenant's  fixtures. 
They  are  at  all  events  something  which  the  tenant  has  annexed  to  the 
rateable  property,  and  which  makes  it  more  valuable  and  fit  to  com- 
mand a  higher  rent.  The  rate  ought  not  to  be  lowered  in  respect  of  these, 
but  raised  in  proportion  to  the  improved  value ;  Rex  v.  Lord  Granville, 
9  B.  &  C.  188  (E.  C.  L.  R.  vol.  17),  Rex  v.  The  Birmingham  and  Staf- 
fordshire Gas  Light  Company,  6  A.  &  E.  634  (E.  C.  L.  R.  vol.  83), 
Regina  v.  Guest,  7  A.  &  E.  951  (E.  C.  L.  R.  vol.  34),  Regina  v.  The 
London  and  South  Western  Railway  Company,  1  Q.  B.  558,  581  (E.  C. 
L.  R.  vol.  41).  The  rails  on  a  railway  are  removable;  but  while 
annexed  to  it  they  contribute  to  the  rateable  value. 

Fifthly :  the  claim  in  respect  of  income  tax  is  grounded,  not  upon 
any  liability  of  the  Company  as  owners,  but  upon  the  supposition  of  a 
tenancy,  and  the  assumption  that  a  tenant  would  give  less  rent  for  the 
property  on  account  of  his  being  liable  to  income  tax.  The  argutaent 
rests  entirely  on  a  passage  of  the  judgment  in  Regina  v.  The  Great 
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Western  Railway  *Company,  6  Q.  B.  179,  206  (E.  C.  L.  R.  vol.  ^^g^g 
&1).  The  Court  there  expressed  itself  doubtfully ;  and  whether  ^ 
or  not  the  payment  of  income  tax  had  been  made  under  circumstances 
applicable  to  the  supposed  tenancy  in  the  present  case,  does  not  appear. 
It  is  an  error  to  say  generally  that  the  income  tax  would  operate  in 
diminution  of  the  rents :  the  tax  comes  out  of  each  man*s  clear  profits, 
after  deduction  of  rent  as  well  as  the  other  necessary  parts  of  his  ex- 
penditure. To  hold  that  it  should  make  rent  less  would  be  throwing  the 
tenant's  income  tax  upon  the  landlord. 

If  these  arguments  prevail,  the  Court  will  disallow  all  the  deductions 
claimed,  and  restore  the  rate  to  its  original  amount. 

Cheenwood^  SaunderSj  and  Wue^  contrd.. — As  to  the  second  point : 
the  Company  is  empowered  by  statute  to  create  a  property  for  the  pur- 
poses of  a  dock,  and,  by  the  same  Act,  to  provide  steam  tugs  for  the 
furtherance  of  those  purposes ;  the  expense  to  be  defrayed  out  of  the 
receipts  of  the  dock :  at  least  no  other  fund  is  assigned.  It  may,  there- 
fore, be  assumed  that  th^  work  by  steam  is  not  contemplated  as  a  distinct 
trade  :  and  this  is  the  more  clear  as  the  expenses  of  it  have  exceeded 
7002.  in  a  year,  while  the  receipts  have  been  only  6162.,  which  shows 
that  the  work  is  profitable  only  as  subservient  to  the  purposes  of  the 
dock.  The  steam  tug  is,  in  fact,  like  the  horses  and  wagons  kept  upon 
a  farm,  which  do  work  there,  and  assist  also  in  carrying  the  produce  to 
market ;  but  all  that  they  do  is  contributory  to  the  object  of  making  up 
the  rent.  The  case  of  the  branch  railways,  alluded  to  on  the  other 
♦side,  is  not  analogous :  they  are  themselves  a  subject  of  rate  r^/j/vq 
where  they  lie,  and  not,  like  the  steam  vessel,  removable  to  the  *- 
place  where  the  assessment  is  laid.  These  tugs,  though  detached  from 
the  shore,  are  not,  practically,  different  from  the  long  ropes  by  which 
carriages  are  drawn  from  a  distance  on  the  Black  wall  and  other  rail- 
ways. It  is  true  that  a  ship  is  not  obliged  to  use  them,  but  may  wait 
for  the  two  or  three  winds  which  would  carry  her  into  this  dock ;  but, 
in  like  manner,  a  ship  may  refuse  other  facilities  offered  by  the  dock, 
which  nevertheless  are  considered  in  an  assessment  as  part  of  the  appa- 
ratus, and  come  within  the  observation  of  Lord  Denman,  C.  J.,  in  Regina 
V.  The  Great  Western  Railway  Company,  6  Q.  B.  201  (E.  C.  L.  R. 
vol.  51),  that  the  value  of  the  occupation  must  be  sought  (in  the  case 
of  a  railway),  "  not  by  drily  considering  what  rent  would  be  given  for 
so  many  miles  of  railway  as  happened  to  be  in  the  rating  parish,  apart 
from  all  the  actually  co-existing  circumstances ;  but  by  including  in  the 
consideration  all  such  as  would  necessarily  attend  upon  the  occupation 
under  the  demise,  and  influence  the  tenant's  mind  as  to  the  amount  of 
rent  which  he  would  give."  Rex  v.  The  Hull  Dock  Company,  8  B.  ft 
O.  516,  528  (E.  C.  L.  R.  vol.  10),  is  an  authority  on  this  as  well  as  on 
other  points  of  the  present  case. 

Thirdly :  as  to  the  Direction.     But  for  the  decision  in  Regina  v.  St. 
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Giles,  Camberwell,  the  case  on  this  point  is  plain.  The  directors,  under 
Stat.  6  &  7  W.  4,  c.  xxix.,  sects.  67 — 78,  have  more  various  powers  than 
were  given  in  that  case.  The  functions  are,  at  all  events,  beyond  the 
*fiftj.T  scope  of  an  ordinary  lessee.     *Supposing  it  possible  that  this 

-^  property  could  be  tenanted,  the  lessee  could  only  give  a  general 
attention  to  the  management  of  the  aifairs,  and  see  that  proper  persons 
were  engaged  to  do  the  special  duties  which  are  here  intrusted  to  the 
directors.  The  directors  do  not  fill  the  place  analogous  to  that  of  a 
tenant :  the  whole  Company  are  the  tenants.  [Coleridob,  J. — Is  it 
anything  more  than  a  certain  number  of  the  occupiers  managing  for 
themselves  and  the  rest  ?  And  is  not  that  trouble  repaid  out  of  the 
twenty  per  cent.  ?]  Supposing  the  number  of  proprietors  very  large ; 
eight  thousand  for  instance ;  they  must  either  hire  persons  not  proprie- 
tors, at  so  much  a  year  (if  their  Act  would  allow  this),  to  do  the  parti- 
cular duties,  or  employ  so  many  of  their  body  for  that  purpose,  at  a 
like  remuneration,  which  is  the  same  thing,  in  a  pecuniary  view,  as  if 
they  called  in  strangers.  [Lord  Campbell,  G.  J. — The  argument  is 
that  any  personal  trouble  of  this  kind  taken  by  proprietors  is  recom- 
pensed by  the  twenty  per  cent.]  This  is  a  particular  property,  exist- 
ing only  by  the  local  act ;  and  the  peculiar  state  'of  things  under  it 
must  be  looked  to.  The  directors  have  to  do  every  duty  of  manage- 
ment except  fixing  their  own  remuneration.  The  Recorder  conceded 
the  allowance,  under  the  circumstances  of  the  case,  as  a  reasonable 
remuneration  for  « personal  trouble  and  expense,"  and  *<  exercise**  of 
((skill  and  judgment,"  «( independently  of  the  profit  on  capital  em- 
barked." It  often  happens  in  partnerships  that  a  partner  has  an  in- 
creased share  of  profits  for  his  personal  exertion.  Here  the  same 
increase  is  given  on  the  twenty  per  cent.  In  Rex  v.  The  Oxford  Canal 
Company,  10  B.  &  C.  163,  176  (E.  C.  L.  R.  vol.  21),  it  was  expressly 
♦fiO*"!  ^®'^  *that,  on  the  calculation  of  profit,  ('the  expense  of  coUect- 

-^  ing  the  tolls"  must  be  allowed  to  the  tenant.  It  did  not  appear 
in  Regina  v.  St.  Giles,  Camberwell,  that  the  directors  did  anything 
towards  the  actual  earning  of  profits  on  the  estate  assessed.  That  was 
the  case  of  a  joint-stock  company  for  carrying  on  business  in  two  difier- 
ent  places :  it  required  a  general  management  and  superintendence  not 
limited  to  one  or  the  other  cemetery.  [Lord  Campbell,  C.  J. — I 
believe  that  was  considered  in  the  judgment  of  the  Court.]  Here 
the  direction  is  for  purposes  confined  to  the  parish  where  the  rate  is 
laid.((i) 

Fourthly :  as  to  the  fixtures,  it  is  difficult  to  contend  with  the  cases 
referred  to  on  the  other  side ;  but  the  decisions  have  not  been  perfectly 
uniform,  and  have  turned  on  circumstances  very  much  differing  in  the 
respective  cases.     Rex  v.  The  Birmingham  and  Staffordshire  Gas  Light 

(a)  TFtM  referred  here  to  Regina  v.  Orerseers  of  Mile  End  Old  Town,  10  Q.  B.  208  (B.  C  U 
E.  voL  59). 
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Company,  6  A.  &  E.  634(a)  (E.  C.  L.  R.  vol.  33),  appears  to  be  grounded 
on  the  opinion  formed  by  the  Coart  during  the  argument  in  Regina  r. 
Guest,  7  A.  &  E.  961  (E.  C.  L.  R.  voL  34).  It  is  unreasonable  that, 
in  a  parish  where  personal  property  is  not  rated,  chattels  brought  upon 
the  land  by  the  tenant  and  removable  by  him  should  increase  the  rate 
upon  such  land.  Upon  this  principle,  a  person  who  has  taken  a  house 
with  expensive  fittings,  paying  for  these  at  his  entrance,  must  be  rated 
from  year  to  year  at  an  amount  much  higher  than  his  rent,  the  price  of 
the  fittings  being  taken  as  so  much  rent  prepaid.  In  many  of  the 
earlier  cases  on  this  subject  it  does  not  appear  whether  or  not  r^f^rxr^ 
♦personal  property  was  rated  in  the  parish.  [Lord  Campbell,  *- 
C.  J. — The  question  of  rating  personal  property  was  never  suggested 
in  these  cases.]  Fixtures  which  do  not  go  to  the  landlord  when  the 
tenant  removes  ought  not  to  be  considered  in  the  assessment.  [Lord 
Campbell,  C.  J. — Their  being  removable  is  often  matter  of  contract. 
Yoa  would  introduce  a  new  boundary  which  would  raise  as  many  sub- 
tleties as  the  existing  rule.]  Fixtures  of  this  kind  may  be  considered 
as  part  of  the  <<  other  expenses,  if  any,  necessary  to  maintain"  the 
premises  '<in  a  state  to  command  such  rent,"  according  to  stat.  6  &  7 
W.  4,  c.  96,  8.  1. 

Lastly :  as  to  the  income  tax,  the  judgment  of  this  Court  in  Regina 
V.  The  Great  Western  Railway  Company,  6  Q.  B.  179  (E.  C.  L.  R.  vol. 
51),  is  in  point.  [Lord  Campbell,  C.  J. — The  tax  is  not  a  deduction, 
but  a  general  charge  upon  the  Queen's  subjects  who  have  1502.  a 
year.(i)]  It  is  an  outgoing  not  distingaiahable  in  principle  from  the 
poor  rate,  which  has  been  allowed  as  a  deduction ;  Rex  v.  The  Hull 
Dock  Company,  3  B.  &  C.  516  (E.  C.  L.  R.  vol.  10),  Rex  v.  The  Oxford 
Canal  Company,  10  B.  &  C.  163,  173,  176  (E.  C.  L.  R.  vol.  21).  A 
tenant,  in  estimating  the  rent  he  could  afford  to  pay,  would  consider 
the  income  tax  upon  profits  :  and  it  would  make  no  difference  to  him 
whether  the  sum  was  payable  to  a  parochial  or'  a  government  collector. 

Cur,  adv,  vult. 

Lord  Campbell,  C.  J.,  in  Hilary  term  (January  22d),  1851,  delivered 
the  judgment  of  the  Court. 

1.  The  first  question  which  arose  in  this  case  was,  *whether  r^/^/v^ 
the  appellants  were  liable  to  be  rated  to  the  relief  of  the  poor  ^ 
in  respect  of  certain  premises  of  which  they  are  the  owners  but  not  the 
occupiers ;  viz.,  The  Custom  House,  in  the  occupation  of  Her  Majesty *s 
Commissioners  of  Customs,  at  the  rent  of  500Z.  10«.  a  year;  a  manu- 
factory in  the  occupation  of  The  West  India  Mail  Packet  Company  at 
the  rate  of  440/.  a  year ;  and  several  workshops  in  the  occupation  of 
J.  White  at  the  rent  of  75/.  a  year.  The  liability  of  the  appellants  to 
be  rated  for  these  premises  was  rested  on  a  local  act  of  parliament,  18 

(a)  S«e  p.  644,  note  (a). 

{b)  See  Rex  v.  Adauies,  4  B.  A  Ad.  61,  68,  9  (B.  C.  L.  B.  Tol.  24). 
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G.  3,  c.  60,  for  regulating  the  poor  in  Southampton ;  which,  to  remedy 
the  inconvenience  produced  by  persons  letting  small  tenements  to 
strangers  and  others  unable  to  pay  rates,  enacts  that  every  person  who 
shall  let  out  his  house  in  separate  apartments  or  ready  furnished  to 
lodgers,  or  shall  so  let  tenements  built  on  ground  appurtenant  to  his 
principal  dwelling,  shall,  for  the  purposes  of  the  act,  be  deemed  the 
occupier  thereof.  We  are  clearly  of  opinion  that  this  enactment  does 
not  apply  to  any  of  these  premises,  although  they  be  all  within  the 
general  outer  enclosure  of  the  Dock  Company  except  the  Custom  House, 
which  is  built  on  land  of  the  Company  at  a  considerable  distance.  In- 
deed the  point  was  not  seriously  pressed  by  the  counsel  for  the  respond- 
ents ;  and  there  is  no  necessity  fo^  saying  more  upon  it. 

2.  But  they  strenuously  objected  to  the  deduction  of  7782.  from  the 
sum  on  which  the  assessment  was  to  be  made,  for  the  expenses  of  the 
steam  tug,  contending  that  the  steam  tug  was  entirely  unconnected 
with,  or  at  least  collateral  to,  the  trade  of  keeping  the  docks ;  that 
the  Company  carried  on  two  trades ;  and  that  the  loss  upon  the  trade 
*fiO«l  ^^  steam  tug  keepers,  which  was  *unconnected  with  the  property 
-^  liable  to  be  assessed,  could  not  be  allowed  as  a  deduction  from 
the  profits  of  the  docks.  But  the  case  finds  that  the  Company,  being 
empowered  by  their  act  of  parliament  to  provide  out  of  their  income 
steam  tugs  for  the  purpose  of  towing  any  vessels  into  or  out  of  the 
docks  from  or  to  Southampton  or  any  part  of  the  British  Channel,  did 
employ  for  this  purpose  the  steam  tug  in  question,  which  '<  offers  con- 
siderable advantages  to  those  who  use  the  docks,  and  may  be  fairly 
considered  as  an  useful  appendage  to"  the  docks,  (<  and  conducive  to 
the  general  profits  of  the  concern,"  although  <<  it  was  not  indispensably 
necessary,  inasmuch  as  the  duty  might  have  been  done  by  hiring  other 
steamboats  at  Southampton  for  each  occasion,  but  at  less  advantage 
and  convenience  both  to  the  Company  and  the  public  using  the  docka." 
We  think  that,  upon  this  statement,  the  steam  tug  must  be  taken  to  be 
ancillary  to  the  docks,  and  part  of  the  floating  capital  used  in  carrying 
on  this  concern.  She  was  sometimes  employed  beyond  the  limits  of 
the  docks ;  but  this  was  only  with  a  view  to  the  traflSc  carried  on  in 
unloading  and  loading  cargoes  within  the  docks.  It  was  admitted  that, 
if  ropes  fixed  to  a  block  in  the  docks  had  been  run  out  far  beyond  the 
limits  of  the  docks,  and,  being  there  fastened  to  ships  about  to  enter, 
had  been  used  to  draw  them  to  the  wharf  where  they  were  to  unload, 
the  expense  of  these  ropes  would  be  a  fair  deduction  from  the  profits 
of  the  concern  in  estimating  the  amount  of  the  assessment ;  and  the 
expense  of  the  steam  tug  seems  to  us  to  rest  upon  the  same  principle. 
The  account  is  credited  with  the  6162.  earned  by  her ;  and  her  receipts 
might  have  exceeded  her  expenses,  thereby  augmenting  the  sum  to  be 
assessed. 
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•3.  We  entertained  qonsiderable  doubt,  during  the  argument,  r^^/^Q 
respecting  the  lOOOZ.  under  the  head  of  Direction,  stated  to  be  ^ 
^<  a  reasonable  remuneration  for  the  personal  trouble  and  expense,  and 
for  the  exercise  of  the  skill  and  judgment,  of  a  supposed  lessee  of  the 
Company  in  managing  the  affairs  of  the  docks,  independently  of  the 
profit  on  capital  embarked  by  him.'*  We  were  startled  by  such  an 
allowance  for  what  might  be  supposed  to  be  done  by  the  lessee  person- 
ally, in  addition  to  51.  per  cent,  interest  on  capital,  and  20Z.  per  cent, 
for  tenant's  and  trade  profits,  although  the  Directors  of  the  Company 
had  declined  to  receive  any  remuneration  for  the  last  year  before  the 
assessment.  But  we  have  only  to  consider  whether,  in  point  of  law, 
there  ought  to  be  an  allowance  in  a  concern  of  this  sort  for  manage- 
ment, as  well  as  a  per  centage  for  interest  on  capital,  and  tenant's 
profits.  The  reasonable  amount  of  these  must  be  deemed  matter  of 
fact,  which  the  Sessions  have  determined :  and  the  question  for  us  is 
the  same  as  if  the  sum  put  down  for  management  had  been  502.  after 
an  allowance  of  81.  per  cent,  on  capital,  and  71.  per  cent,  for  tenant's 
profits.  Now,  looking  to  the  nature  of  this  concern,  and  the  allowance 
previously  received  by  the  directors,  and  to  which  they  were  still  en- 
titled, we  cannot  say  that  there  ought  not  to  have  been  an  allowance  for 
management,  which  might  be  stated  as  a  reasonable  remuneration  to 
the  lessee  of  the  Company  in  the  terms  used  by  the  learned  Recorder. 
The  case  of  Regina  v.  St.  Giles,  Camberwell,  ant^,  p.  571,  was  strongly 
relied  upon  by  the  respondents :  but  there  two  concerns  had  been  con- 
joined, one  of  which  only  was  the  *8ubject  of  the  rate;  and  an  r^^-i/v 
allowance  was  claimed  in  respect  of  a  payment  made  to  the  ^ 
Directors  for  managing  both. 

4.  The  fourth  question  arose  upon  a  deduction  claimed  by  the  appel- 
lants, which  was  disallowed.  They  contended  that  their  cranes,  steam 
engines,  and  other  like  ponderous  machinery,  although  attached  to  the 
freehold,  ought  to  be  treated  as  stock  in  trade  and  part  of  the  capital 
which  a  tenant  would  have  to  invest  in  the  business,  so  as  to  diminish 
instead  of  increasing  the  rateable  value  of  the  property  of  the  Com- 
pany. The  Sessions  did  find  as  a  fact  that  these  fixtures,  worth  6450Z. 
to  an  incoming  tenant,  although  attached  to  the  freehold,  are  capable 
of  being  detached  from  the  freehold  as  easily  and  with  as  little  injury 
to  it  as  other  fixtures  put  up  for  the  purposes  of  the  trade  of  the  tenant 
and  usually  valued  as  between  incoming  and  outgoing  tenant.  But  this  . 
is  a  rate  upon  buildings  to  which  machinery  is  attached  for  the  purposes 
of  trade ;  and  it  has  been  solemnly  decided  that  such  real  property  ^ 
ought  to  be  assessed  according  to  its  existing  value  as  combined  with 
the  machinery,  without  considering  whether  the  machinery  be  real  or 
personal  property,  or  whether  it  be  liable  or  not  to  distress  or  seizure 
under  a  fieri  facias,  or  whether  it  would  go  to  the  heir  or  executor,  or, 
at  the  expiration  of  a  lease,  to  the  landlord  or  tenant ;  Rex  v.  The  Bir- 
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mingham  and  Staffordshire  Gas  Light  Company,  6  A.  &;  E.  634  (E.  C. 
L.  R.  vol.  33) ;  Regina  v.  Guest,  7  A.  &  E.  951  (E.  C.  L.  R.  vol.  34> 
Id  this  last  case  all  the  arguments  pressed  upon  us  to  show  that  Boch 
fixtures  are  stock  in  trade  and  not  to  be  taken  into  account  in  a  rate 
♦fiin  ^^  *^^  realty  were  urged,  *but  urged  in  vain.  It  is  of  the 
-^  greatest  importance  that  a  rule  upon  such  a  subject,  which  has 
been  laid  down  and  acted  upon,  should  be  adhered  to :  and  we  see  no 
reason  why  this  rule  should  be  now  disturbed. 

5.  On  the  last  point  no  reasonable  doubt  can  be  entertained ;  the 
appellants  claiming  a  deduction  of  1552.  for  income  tax  in  respect  of 
the  estimated  profit  of  the  tenant  to  whom  the  docks  might  be  let. 
This  is  not  a  tax  upon  the  subject-matter  rated,  which  the  tenant  as 
such  would  be  obliged  to  pay,  but  upon  the  net  income  of  the  tenant 
after  paying  the  rent  of  the  premises  by  which  his  profits  are  earned. 
The  cases  cited  apply  to  local  taxes  which  affect  the  subject-matter  rated 
and  operate  directly  in  diminution  of  the  rent. 

For  these  reasons  we  are  of  opinion  that  the  learned  Recorder  of 
Southampton  rightly  disposed  of  all  the  questions  brought  before  him, 
and  that  the  order  of  Sessions  should  be  affirmed. 

Order  of  Sessions  affirmed.(a) 

(a)  See  Regina  v.  Leitb,  1  E.  A  B.  121  (E.  G.  L.  R.  rol.  72);  Regina  v.  Morrieon,  1  B.  *  B. 
160.    For  a  decision  aa  to  oostB,  in  the  case  reported  in  the  text>  tee  12tli  Mmj,  1851,  poiL 


The  QUEEN  v.  The  Inhabitants  of  BASINGSTOKE.     Jan.  19. 

Bxaminatione  before  two  jasticee  removing  a  paaper  from  parish  B.  to  parish  W.  showed  thai  the 
pauper  was  a  bofltard  boniy  before  183  i,  in  a  third  parish,  C;  that  his  mother  was  at  the  tioM 
of  his  birth  settled  in  W. ;  that  before  her  confinement  the  overseers  of  C.  told  her  that  she 
shonld  not  stay  there  noless  a  certificate  from  parish  W.  was  obtained;  that  after  this  the 
overseer  of  W.  took  her  to  affiliate  the  child,  and  gave  her  relief  whilst  she  remained  in  C ; 
and  that  parish  W.,  for  six  years, 'supported  the  pauper  in  C.  after  the  mother  had  left  CL  On 
appeal  against  the  order  of  removal,  the  Sessions  stopped  the  case,  on  the  ground  thai  Ilia 
examinations  disclosed  a  prim&  facie  birth  settlement  in  C,  and  that  no  certificate  firom  W.  to 
C.  was  produced,  nor  any  evidence  given  that  such  certificate  was  lost. 

Held,  that  the  conduct  of  the  overseers  of  W.  was  evidence  of  an  admission  by  that  parish  that 
there  existed  such  a  certificate  as  was  required  to  settle  the  pauper  in  W. :  for  that  an  admis* 
sion  of  the  eifect  of  a  written  instrument  by  a  party  to  a  cause  supersedes  the  necearity  of 
producing  or  accounting  for  such  instrument,  equally  whether  the  admission  be  made  in  weeds, 
or  to  be  inferred  from  acts. 

On  appeal  against  an  order  of  two  justices  for  removing  Stephen 
Oliver,  and  his  wife  and  child,  from  the  parish  of  Basingstoke,  in  Hamp- 
*^191  ^^'^^'  ^^  ^^®  parish  of  *Wootton  St.  Lawrence,  in  the  same 
^^  county,  the  Sessions  (28th  June,  1848)  quashed  the  order,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case.  The  examina- 
tions, so  far  as  they  are  material,  were  as  follows : 

Harriet  Sheppard  said :  <<  My  maiden  name  was  Harriet  Oliver.    The 
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said  Stephen  Oliver,  now  present,  and  last  examined,  is  my  son,  and 
was  born  a  bastard,  in  the  parish  of  Church  Oakley,  in  the  county  of 
Southampton,  thirty  years  ago  come  next  October.  In  or  about  the 
year  1815,  about  a  month  before  Old  Michaelmas  day,  being  then  an 
unmarried  person,  not  having  child  or  children,  I  was  hired  by  Mr.  W. 
Budd,  of  the  parish  of  Wootton  St.  Lawrence,  in  the  said  county  of 
Southampton,  farmer,  to  serve  him  for  a  year  from  the  then  next  fol- 
lowing Old  Michaelmas  day ;  and  under  such  yearly  hiring  I  served  my 
said  master  for  one  whole  year  from  the  last-mentioned  Old  Michael- 
mas day,  until  the  then  next  following  Old  Michaelmas  day.  I  resided 
daring  the  whole  of  the  said  service  in  the  said  parish  of  Wootton  St. 
L. :  and  from  the  time  of  my  said  hiring  until  the  end  of  my  said  ser- 
vice I  continued  an  unmarried  person,  not  having  child  or  children. 
About  two  years  after  my  said  service  I  became  pregnant  with  the  said 
Stephen  Oliver,  and  went  to  reside  with  my  mother,  Ann  Oliver,  now 
present,  in  the  said  parish  of  Church  Oakley ;  but,  shortly  before  my 
confinement,  the  overseers  of  Church  Oakley  aforesaid  came  to  me,  and 
said  I  should  not  stay  in  their  parish  to  be  confined,  and  that  they 
would  have  me  removed  to  the  parish  of  Wootton  St.  L.  directly,  unless 
the  overseers  of  that  parish  granted  a  certificate  to  hold  the  said  parish 
of  Church  Oakley  harmless  in  respect  of  myself  and  my  child.  ^^^^  ^ 
A  '^'certificate,  as  I  believe,  was  then  granted  by  the  said  parish  *- 
of  Wootton  St.  L.  I  was  often  told,  and  I  always  understood,  that 
such  certificate  was  granted.  I  continued  to  reside  with  my  mother  in 
the  said  parish  of  Church  Oakley :  and  my  said  child  was  born  there, 
as  before  mentioned.  About  two  months  after  the  birth  of  my  said 
child,  I  went  abroad,  and  left  it  in  the  care  of  my  said  mother.  When 
it  was  born  I  received  2/.  from  Mr.  W.  Budd,  one  of  the  parish  officers 
of  Wootton  St.  L.  aforesaid,  as  relief  for  myself  and  child :  this  sura 
was  paid  for  us  to  my  said  mother.  Before  my  said  confinement  I  was 
taken  to  Malstranger  by  the  said  W.  Budd,  and  sworn  as  to  the  father 
of  my  said  child." 

The  examination  of  Ann  Oliver  was  as  follows :  « I  am  the  mother  of 
the  said  Harriet  Sheppard  last  examined.  At  the  time  of  her  confine- 
ment, as  mentioned  by  her,  she  was  residing  with  me  in  Church  Oakley 
aforesaid ;  and  I  well  remember  that  shortly  before  her  confinement 
the  parish  oflicers  of  Church  Oakley  aforesaid  interfered  and  refused 
to  let  her  stay  with  me,  or  in  their  parish,  unless  she  and  her  child 
were  certified  from  the  said  parish  of  Wootton  St.  L.  I  believe  such 
certificate  was  granted,  as  she  was  allowed  afterwards  to  stay  with  me. 
When  my  said  daughter  was  brought  to  bed  I  received  4^0«.,  as  relief 
for  herself  and  her  child,  from  Mr.  Budd,  the  overseer  of  Wootton  St. 
L.  aforesaid ;  and  from  the  time  of  the  birth  of  her  said  child,  for  six 
years  and  upwards,  I  received  from  the  parish  officers  of  Wootton  St. 
L.  aforesaid,  for  the  said  child  whilst  he  was  residing,  to  the  knowledge 
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of  the  said  parish  of  Wootton  St.  L.,  in  the  parish  of  Church  Oakley 
*fildl  ^^f'^^^s*^^'  regular  weekly  *relief  in  money,  namely,  the  sum  of 
-^  Is*  6d.  per  week,  for  his  maintenance  and  bringing  up." 

The  grounds  of  appeal  relied  upon  were : 

2.  That  the  said  order  and  examinations  do  not  show  that  any  certi- 
ficate of  acknowledgment,  according  to  the  statute  in  that  ease,  &€., 
that  the  said  H.  Sheppard,  the  mother,  and  the  said  Stephen  Oliver, 
were  settled  in  our  said  parish  of  Wootton  St.  L.,  and  that  she  was 
pregnant  with  child  of  the  said  bastard  Stephen  Oliver,  or  that  any 
legal  and  sufficient  evidence  of  the  said  supposed  certificate,  was  pra 
duced  before  the  justices  when  the  said  order  of  removal  was  made,  ot 
at  any  other  time.  4.  That  the  said  Stephen  Oliver,  his  said  wife 
Martha,  and  his  said  child  Mary,  are  not,  nor  is  either  of  them,  legally 
settled  in  our  said  parish  of  Wootton  St.  L.  by  birth,  or  by  certificate 
of  acknowledgment,  or  by  relief,  or  in  any  other  way.  5.  That  it 
appears  on  the  face  of  the  said  examinations,  and  is  true,  that  the  said 
Stephen  Oliver  was  born  a  bastard  before  the  14th  of  August,  1834, 
in  the  parish  of  Church  Oakley,  in  the  said  county  of  Southampton. 
6.  That  the  evidence  of  relief  alleged  to  have  been  given  by  our  said 
parish  of  Wootton  St.  L.  to  the  said  Harriet  Sheppard  and  the  said 
Ann  Oliver,  for  and  on  account  of  the  said  Harriet  Sheppard  and  the 
said  Stephen  Oliver  respectively,  while  residing  in  the  said  parish  of 
Church  Oakley,  was  improperly  received  and  acted  upon  by  the  said 
removing  justices,  inasmuch  as  the  said  evidence  was  repugnant  to  the 
proof  of  settlement  by  birth  of  the  said  Stephen  Oliver  in  the  said 
parish  of  Church  Oakley,  as  ofiered  to  and  received  by  the  said  remov* 
ing  justices. 

«R1  ^1  ^^  ^^®  ^^^^'  ^^  ^^^  appeal,  the  counsel  for  the  ^respondents, 
-^  on  opening  his  case,  was  met  with  a  preliminary  objection,  that 
the  order  must  be  quashed  for  the  defects  in  the  examinations  pointed 
out  in  the  above  stated  grounds  of  appeal.  After  argument,  the  Sessions 
stopped  the  case,  and  held  that  the  examinations  were  insufficient  on  the 
ground  contended  for  on  behalf  of  the  appeljants :  namely,  that,  as  the 
examinations  showed  a  settlement  by  birth  in  a  third  parish,  that  was 
conclusive  of  the  settlement  of  the  pauper  in  that  parish  :  and  no  evi- 
dence having  been  given  before  the  removing  justices  of  a  certificate 
from  Wootton  St.  L.,  by  the  production  of  such  certificate,  nor  any  proof 
of  search  having  been  made  for  the  same,  the  evidence  of  relief  was 
improperly  received  by  them.  And  the  Sessions  therefore  quashed  the 
order  of  removal. 

If  the  Court  should  be  of  opinion  that  the  Sessions  were  right  in 
quashing  the  order  upon  the  ground  stated,  the  order  of  Sessions  was 
to  be  confirmed ;  otherwise  to  be  quashed,  and  the  order  of  removal 
confirmed. 

Orowdef  and  Miusey^  in  support  of  the  order  of  Sessions. — ^The 
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pauper  being  born  a  bastard,  before  the^  14th  of  August,  1884,  in  the 
parish  of  Church  Oakley,  that  was  his  birth  settlement,  unless,  at  the 
time  of  his  birtli,  there  was  a  certificate  from  his  mother's  parish  con- 
taining all  that  is  required  by  stat.  8  &  9  W.  3,  c.  30,  and  not  only 
acknowledging  that  the  mother  belonged  to  that  parish,  but  expressly 
including  in  that  acknowledgment  the  child  of  which  she  was  pregnant ; 
Rex  V.  Ipsley,  Burr.  S.  C.  660,  Rex  r.  Wyke,  Burr.  S.  C.  264.  There 
was  no  legal  evidence  of  any  certificate ;  it  was  only  hearsay.  And 
there  *was  not  even  hearsay  evidence  of  any  contents  of  the  r^^^*^/* 
certificate.  The  facts  are  very  similar  to  those  in  Rex  o.  Great  ^ 
Salkeld,  6  M.  &  S.  408 ;  there  the  case  stated  that  the  overseers  of 
Bongate  supported  the  bastard  whilst  he  resided  in  Great  Salkeld ;  yet 
the  decision  of  this  Court  was  in  support  of  the  order  removing  him  to 
Great  Salkeld,  the  place  of  his  birth  settlement.  The  facts  here  may 
lead  to  a  suspicion  that  there  was  a  certificate :  but,  if  there  was  one, 
it  should  have  been  produced  before  the  removing  justices,  or  evidence 
given  of  a  search,  for  it ;  and  then  some  evidence  should  have  been 
given  that  the  lost  certificate  referred  to  the  unborn  bastard. 

Povlden  (with  whom  was  Pashlet/)^  contrtt. — The  Quarter  Sessions, 
in  Rex  t;.  Great  Salkeld,  found  as  a  fact  that  the  pauper  was  not  settled 
in  Bongate.  Batlet,  J.,  said  :  <^  If  the  circumstances  were  sufiScient 
to  raise  a  presumption  of  the  pauper's  settlement  being  in  Bongate,  it 
was  for  the  Sessions,  and  is  not  for  this  Court,  to  draw  that  conclu- 
sion ;*'  so  that  the  decision  there,  as  far  as  regards  this  point,  was 
merely  that  the  evidence  was  not  conclusively  binding  on  the  Sessions. 
Here  the  Sessions  have  quashed  the  order  of  removal  on  the  supposi- 
tion that  there  was  no  evidence  on  which  the  removing  justices  could 
act.  The  facts,  however,  proved  before  them,  amount  to  an  admission, 
or  at  least  evidence  of  an  admission,  of  the  effect  of  the  certificate. 
On  such  an  admission  the  Court  might  act ;  Slatterie  v.  Pooley,  6  M.  & 
W.  664.t  The  weight  of  the  evidence  is  not  material,  if  there  was  any 
legal  evidence. 

(He  was  then  stopped  by  the  Court.) 

*Patteson,  J. — Rex  v.  Great  Salkeld  is  not  in  point.  There  the  j-^^-  « 
pregnant  mother  had  been  improperly  removed  to  the  parish  of  ^ 
Lowther  from  that  of  Great  Salkeld.  The  order  of  removal  was 
quashed ;  but  during  the  interval  the  child  was  born  in  Lowther.  The 
decision  in  that  case  was,  that  the  birth,  under  those  circumstances, 
was  the  same  thing  in  law  as  if  the  child  had  been  born  in  Great  Sal- 
keld. As  to  the  rest  of  the  case,  the  Court  merely  says  that,  if  there 
was  evidence  that  the  child  was  settled  in  Bongate  parish,  the  Sessions 
were  to  draw  the  inference,  not  this  Court.  But  in  the  present  case 
the  Sessions  have  stopped  the  appeal,  on  the  ground  that  the  evidence 
of  relief  was  improperly  received  by  the  removing  justices.  The  ques- 
tion therefore  really  comes  to  be,  whether  an  admission  proved  by  acts 
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is  not  as  much  to  be  received  in  evidence  as  one  made  in  words  ?  Slat- 
terie  v.  Pooley  establishes  that,  if  a  party  by  words  admits  the  con- 
tents of  a  written  document,  such  an  admission  is  legal  evidence  against 
him ;  not  as  secondary  evidence  of  the  contents  of  the  written  instru* 
ment,l)ut  as  original  evidence.  Such  an  admission  is  like  an  estoppel, 
and  as  is  well  put  in  a  note(a)  to  the  Case  of  Duchess  of  Kingston,  20 
Ilow.  St.  Tr.  855,  in  Mr.  Smith's  Leading  Gases,  it  is  used,  <^not  to 
supply  the  absence  of  the'ordinary  instruments  of  evidence,  but  to 
supersede  the  necessity  of  any  evidence  by  showing  that  the  fact  is 
already  admitted."  Now,  if  the  evidence  before  the  justices  had  been 
*fii  Rl  ^^^^  ^^®  overseer  acting  for  the  parish  of  *Wootton  St.  L.  said 
-^  <<  The  child  is  settled  in  our  parish,  for  before  his  birth  we  gave 
a  certificate  acknowledging  that  the  mother  and  the  unborn  child  were 
settled  in  our  parish,**  that  would  have  superseded  the  necessity  of  pro- 
ducing or  proving  the  certificate  as  against  that  parish.  In  this  case, 
the  overseer  did  not  say  so :  but  the  facts  proved  are  such  as  to  make 
his  conduct  inconsistent  with  any  other  state  of  circumstances.  The 
cvidetice  of  the  mother  Harriet  Sheppard  is  that  she  had  a  settlement 
in  Wootton  St.  Lawrence,  and  came  to  Church  Oakley,  being  pregnant. 
Tlie  overseers  of  Church  Oakley  say  she  shall  not  stay  unless  there  be 
a  certificate  granted  by  the  overseers  of  Wootton  St.  Lawrence ;  and 
after  that  she  does  stay.  She  is  taken  by  the  overseer  of  Wootton  St. 
Lawrence  to  swear  who  was  the  father.  Then  the  child  is  born ;  and 
she  receives  relief  from  the  same  person.  The  rest  of  her  evidence 
may  be  struck  out  as  hearsay.  But  the  grandmother  carries  the  case 
much  farther.  She  proves  that,  for  six  years  during  which  the  child 
resided  with  her  in  Church  Oakley,  the  parish  oflBcers  of  Wootton  St. 
Lawrence  paid  her  regular  weekly  relief  for  his  maintenance.  Surely 
when  they  did  that  they  meant  to  admit  that  there  had  been  a  certifi- 
cate. There  is  nothing  to  which  those  acts  can  be  referred  except  snch 
an  admission.  That  was  evidence  on  which  the  justices  might  act :  and 
therefore  the  Sessions  were  wrong  in  stopping  the  appeal. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  case  states  that  the 
Quarter  Sessions  quashed  the  order  of  removal  on  the  ground  that  the 
*A1Q1  6-^^™ii^^^i<^°^  ^^^  ^insufficient,  as  they  do  not  show  that  there  was 
-^  proper  evidence  before  the  removing  justices :  and  the  question 
submitted  to  us  is,  whether  they  were  right  in  so  holding;  'so  that,  if 
the  examinations  contain  any  evidence,  receivable  on  legal  principles, 
on  which  the  Court  might  have  supported  the  finding  of  the  removing 
justices,  the  order  of  Sessions  is  to  be  quashed.  I  think  there  was 
such  evidence,  if  a  party  may  by  acts  admit  the  contents  of  a  document, 
as  he  may  by  words.  In  Slatterie  v,  Pooley,  Parke,  B.,  says :  "  The 
reason  why  such  parol  statements  are  admissible,  without  notice  to  pro- 
duce, or  accounting  for  the  absence  of  the  written  instrument,  is,  that 

(n)  2  Smith's  Leading  Cases,  437. 
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they  are  not  open  to  the  same  objection  which  belongs  to  parol  evidence 
from  other  sources,  where  the  written  evidence  might  have  been  pro- 
daced;  for  such  evidence  is  excluded  from  the  presumption  of  its 
untruth,  arising  from  the  very  nature  of  the  case,  where  better  evidence 
is  withheld;  whereas  what  a  party  himself  admits  to  be  true,  may 
reasonably  be  presumed  "to  be  so.  The  weight  and  value  of  such' testi- 
mony is  quite  another  question."  Slatterie  t;.  Pooley  has  now  become 
a  leading  case ;  and  Parke,  B.,  must  be  understood  as  laying  down  the 
principle  on  which  an  admission  is  received  in  evidence.  That  principle 
is  the  same,  whether  an  admission  is  by  words  or  by  acts.  It  may  in 
some  cases  be  difficult  to  prove  what  the  admission  is,  when  it  is  to  be 
inferred  from  acts :  and  that,  when  it  is  the  case,  will  aifect  the  weight 
of  the  evidence.  But  a  man  may  by  his  acts  make  an  admission  as 
clearly  and  as  much  in  detail  as  he  possibly  could  by  words. 

*It  is  not  necessary  for  the  decision  of  this  case  to  consider  r^efson 
what  was  the  strength  of  the  evidence  before  the  removing  '■ 
justices,  or  to  examine  its  details ;  but  I  think  here  the  evidence  was 
strong.  There  was  no  surprise.  The  overseers  of  Wootton  St.  Law- 
rence were  well  aware  of  the  facts ;  and  the  overseers  of  Church  Oakley 
had  their  attention  called  to  the  necessity  of  a  certificate.  After  that, 
Wootton  St.  Lawrence  bears  the  expense  of  the  confinement:  that 
might  be  explained,  as  the  mother  was  settled  in  the  parish ;  but  that 
explanation  will  not  account  for  the  subsequent  relief  of  the  child  for 
six  years.  I  do  not  see  how  that  is  to  be  accounted  for,  except  as  an 
admission  of  the  existence  of  a  certificate.  The  Court  of  Quarter  Ses- 
sions might  not  think  the  evidence  sufficient ;  but  they  should  not  have 
stopped  the  case  on  the  ground  that  thers  was  no  evidence  before  the 
removing  justices.  It  may  be  that,  if  the  appeal  had  been  allowed  to 
go  on,  fresh  evidence  would  have  been  given,  and  the  fact  established 
to  their  satisfaction. (a) 

Order  of  Sessions  qua8hed.(i) 

(a)  WioHTMAN  and  Brlb,  Js.,  were  at  the  Centnl  Criminal  Conrt 

(b)  Reported  by  C.  Blaokbum,  Bsq. 


DOE,  on  the  demise  of  HOWE,  v.  TAUNTON.    Jan.  21, 
Reported  16  Q.  B.  117,  note  (a)  (E.  G.  L.  R.  vol.  71). 
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*621]  *CHAPMAN  v.  SPELLER.    Jan.  21. 

Assumpsit  by  purohaser  against  vendor  of  goods,  on  an  allc^au  warranty  that  reador  bad  Utl« 
to  sell;  coant  for  money  had  and  received.  Plea:  Non  assumpsit.  The  defendant  at  « 
sheriff's  sale  bought  the  goods  from  the  sheriff  for  18/.:  the  plain  tiff,  who  was  also  at  the  sale, 
bought  defendant's  bargain  of  him  for  5/.,  and  paid  him  the  23^  Defendant  paid  the  sberiff 
the  182.,  and  the  sheriff  began  to  deliver  the  goods  to  plaintiff;  but  they  were  then  elaimed 
as  not  being  the  property  of  the  execution  debtor,  and  were  recovered  by  the  true  owner. 

Held,  that  there  was  no  implied  warranty  by  the  plaintiff  that  he  had  title,  nor  any  6iilmne  of 
consideration ;  the  plaintiff  having  paid  the  2Zl,  to  the  defendant,  not  for  the  goods,  but  for 
the  right  which  defendant  had  acquired  by  his  purchase ;  and  that  this  consideration  bad  not 
faUed. 

Assumpsit.  1st  coant,  on  a  warranty  by  the  defendant,  as  vendor 
of  goods,  that  he  had  good  title  to  sell  to  the  plaintiff.  2d  connt,  for 
money  had  and  received.     Plea :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  after  Hilary 
term,  1849,  it  appeared  that  the  defendant  attended  an  auction  at  which 
the  sheriff  was  selling  goods  seized  under  an  execution,  and  became  the 
highest  bidder  for  a  lot  sold  at  182.  The  plaintiff's  agent,  who  was  also 
attending  the  sale,  bought  the  defendant's  bargain  from  him  at  the 
advanced  price  of  23/.  The  expressions  used  in  making  the  bargain 
appeared  to  have  been,  that  the  defendant  agreed  <«  to  let  the  plaintiff 
stand  in  his  shoes  for  51"  The  plaintiff  accordingly  paid  the  defend- 
ant 23{. ;  and  the  defendant  paid  to  the  sheriff  18].,  and  directed  him 
to  deliver  the  goods  to  the  plaintiff.  The  sheriff  did  deliver  part :  but, 
it  being  discovered  that  the  goods  sold  were  not  the  property  of  the 
execution  debtor,  he  did  not  deliver  the  rest ;  and  the  plaintiff  was 
obliged  to  restore  to  the  true  owner  that  portion  which  he  had  received. 
On  these  facts  a  verdict  was  entered  for  the  plaintiff  for  232.,  subject  to 
leave  to  move  to  enter  a  verdict  for  the  defendant.  In  Easter  Term, 
1849,  a  rule  Nisi  was  obtained  accordingly. 

*fi221  *Knowle8  and  Carrie  now  showed  cau3e.(a) — Since  the  rule 
-■  was  obtained,  Morley  v.  Attenborough,  3  Exch.  500,t  has  been 
decided  in  the  Exchequer.  ^  In  that  case,  the  actual  point  decided  was 
that,  where  a  sale  was  by  auction,  under  written  conditions  which  ex- 
pressly described  the  subject-matter  of  the  sale  as  forfeited  property 
pledged  before  May,  1844,  the  express  description  of  a  particular  title 
in  the  vendor  prevented  any  implied  warranty  of  an  absolute  title  from 
arising ;  a  decision  not  adverse  to  the  plaintiff  in  this  case.  But  it  most 
be  owned  that  the  reasoning  and  dicta  of  the  Court  in  that  case  go 
muph  farther;  and  Parks,  B.,  seems  to  consider  that  in  no  case  is  there 
an  implied  warranty  of  title  merely  from  the  sale  of  chattels.  It  may 
be  questioned  whether  this  is  law.  (As  the  Court  pronounced  no 
opinion  on  the  general  question,  the  argument  upon  it  is  omitted. 
Counsel  cited  the  same  authorities  and  used  nearly  the  same  arguments 

(a)  Before  Pattbsoh,  Colbridqb,  and  Erlb,  Ji. 
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as  those  nsed  in  Morley  t;.  Attenborough.)  At  all  events,  the  plaintiff 
is  entitled  to  retain  his  verdict  on  the  count  for  money  had  and  received. 
The  consideration  has  totally  failed ;  for  he  has  never  had  possession 
de  facto  of  the  goods  bought. 

BarstoWy  contrsl. — Morley  v,  Attenborough  was  decided  on  great  con- 
sideration ;  and  probably  no  court  of  co-ordinate  jurisdiction  would 
lightly  question  it :  but  in  truth  the  question,  whether  a  vendor  of 
specific  goods  does  or  not  impliedly  warrant  his  right  to  convey  the  pro- 
perty, is  quite  irrelevant  to  the  present  case.  Here  the  defendant  and 
the  agent  of  the  *plaintiff  were  both  buying  at  a  sheriff's  sale ;  r^/^oq 
and  the  defendant  became  the  highest  bidder.  The  sheriff  al-  ^ 
ways  conveys  property,  sold  under  an  execution,  by  a  bill  of  sale  with- 
out any  warranty  of  title ;  and  this  is  well  known  to  every  one  who 
attends  such  sales.  Then  the  plaintiff,  knowing  these  facts  as  well  as  the 
defendant,  offers  to  give  him  five  pounds  to  stand  in  his  shoes.  What 
does  that  mean  ?  It  is  to  buy  his  bargain  for  better  or  for  worse :  the 
plaintiff  gives  his  money  to  have  all  the  defendant's  right  and  remedy 
under  that  bargain,  and  no  more.  It  is  said  that  the  goods  were  not 
delivered.  There  is  no  count  for  not  delivering :  but,  if  there  were,  the 
answer  is  plain :  the  defendant  did  not  under  these  circumstances  con- 
tract to  deliver  the  goods.  He  contracted  to  transfer  what  right  he 
had  against  the  sheriff  to  cause  him  to  deliver ;  and  that  right  does  not 
include  any  warranty.  Parkb,  B.,  said  in  Morley  v.  Attenborough,  18 
L.  J.  (N.  S.)  Exch.  150  :(a)  "  I  recollect  contending  before  Sir  Jambs 
Mansfield,  that  in  a  sale  by  the  sheriff  a  warranty  of  title  was  implied, 
and  my  position  was  received  with  much  contempt  and  astonishment, 
and  I  was  asked  to  produce  an  authority  for  it."  The  plaintiff,  when 
he  bargained  to  stand  in  the  defendant's  shoes,  knew,  or  ought  to  have 
known  when  he  bought  such  a  chose  in  action,  that,  if  he  complained  of 
a  want  of  title  in  the  sheriff,  his  complaint  might  be  so  treated. 

Cur,  adv.  wit. 

Patteson,  J.,  in  the  ensuing  vacation  (February  26th),  delivered 
judgment. 

'^'It  appears  that  certain  articles  had  been  bought,  at  a  sale  rn^nn* 
under  an  execution,  by  the  defendant  for  182.,  which  he  had  paid  ^ 
the  sheriff;  and  that  the  plaintiff,  who  had  equal  knowledge  with  the 
defendanl  of  the  sale  and  of  the  title  to  these  articles,  bought  from  the 
defendant  his  purchase  for  23Z. :  the  articles  were  afterwards  claimed 
and  taken  under  a  superior  title;  and  the  plaintiff  was  prevented  from 
keeping  possession.  He  therefore  claimed  to  recover  back  the  232.  as 
money  had  and  received  to  his  use,  on  the  ground  that  the  vendor  of 
personalty  either  warrants  his  ti^e,  or,  at  least,  is  bound  to  refund  the 
price  if  he  has  no  title.  But  we  are  of  opinion  that  the  facts  do  not 
raise  the  point  on  which  he  relies ;  that  the  true  consideration  was  the 

(a)  This  dictum  is  not  noticed  in  the  report  in  8  Excb.  500. f 
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assignment  of  the  right,  whatever  it  was,  that  the  defendant  had 
acquired  by  his  porchase  at  the  sheriff's  sale ;  and  that  this  considera- 
tion has  not  failed. 

In  deciding  for  the  defendant  under  these  circumstances,  we  wish  to 
guard  against  being  supposed  to  doubt  the  right  to  recover  back  money 
paid  upon  an  ordinary  purchase  of  a  chattel,  where  the  purchaser  docs 
not  have  that  for  which  he  paid.  Rule  absolute.(a) 

(ci)  Reported  by  C.  Blackburn,  Esq. 
See  Sims  v.  Marry att»  Trinity  Term  (June  6th),  1851,  poet 

Upon  sale  of  a  chattel  a  warranty  of  title  is  to  an  implied  warranty,  though  nothing  be  said 

implied ;  and  upon  a  failure  of  title,  assumpsit  on  the  subject  of  title  between  the  parties  ;  but 

is  the  proper  form  of  action  :  Reed  v.  Barber,  if  the  property  sold  be,  at  the  time  of  the  ule, 

3  Cowen,  272 ;  Dorsey  r.  Jackman,  1  Serg.  A  in  the  possession  of  a  third  person,  no  warrnoty 

Rawle,  42 ;  Ricks  v.  Dillahunty,  8  Porter,  133 ;  of  title  will  be  implied,  unless  there  be  an  aflir- 

Chancellor  v.  Wiggins,  4  B.  Monroe,  201.    The  mation  or  assertion  of  ownership :   M'Coy  «• 

possession  of  a  yendor  of  chattels  is  equivalent  Artcher,  3  Barbour  S.  C.  Rep.  323. 
to  an  affirmation  of  title,  and  the  vendor  is  held 


*625]  *WAKEMAN  v.  LINDSEY  and  two  Others.     Jan.  22. 

Held  (before  stat  14  A  16  Viet  c.  99,  s.  2),  that,  in  an  action  against  several  defendants,  the 
judge  might  direct  an  acquittal  of  one,  against  whom  no  evidence  appeared  at  the  cloee  of 
the  plaintiff's  case  ;  and  thereby  render  him  competent  to  give  evidence  for  his  eo-defendanta  ; 
provided  there  were  no  special  pleas  which  he,  with  the  other  defendants,  would  be  liable 
to  costs  under  the  New  Rules  for  not  proving. 

Notice  of  distress  for  rent  under  1  stat.  2  W.  A  M.  c.  5,  s.  2,  stated  that  the  broker  had  taken  the 
goods  mentioned  in  the  inventory  underwritten,  which  inventory  was :  "  One  clock  and  weightSy 
Ac,  and  any  other  goods  and  effects  that  may  be  found  in  and  about  the  said  premi&es  to 
pay  the  said  rent  and  expenses  of  this  distress."  Held  sufficient,  it  appearing  that  the 
distress  was  in  fact  meant  to  include  all  the  goods  on  the  premises. 

Case.  The  first  count  charged  that  defendants,  on,  &c.,  seized  and 
took  divers  goods  and  chattels,  viz.  one  l3utch  clock,  twenty  weights, 
two  drinking  tables,  &c.  (specifying  other  articles),  of  the  plaintiff,  of 
great  value,  to  wit,  &c.,  then  found  and  being  in  and  upon  a  certain 
messuage  and  premises  with  the  appurtenances,  as  and  for  and  in  the 
name  of  a  distress  for  certain  supposed  arrears  of  rent,  to  wit,  &c., 
then  alleged  by  defendants  to  be  due  and  in  arrear  to  defendant  Lind- 
sey  for  the  said  premises,  &c. :  nevertheless  defendants,  contriving,  &c.y 
afterwards,  on,  &c.,  wrongfully  and  unjustly  sold  the  said  goods  and 
chattels  under  the  said  distress  towards  the  satisfaction  of  the  rent  for 
which  the  said  goods,  &c.,  had  been  so  distrained,  without  having  given 
to  plaintiff,  or  left  at  the  chief  mansion-house,  Jcc,  any  notice  of  the 
said  distress,  with  the  cause  of  such  taking,  five  clear  days,  or  any 
time,  before  such  sale :  but,  on  the  contrary  thereof,  defendants  wholly 
neglected  to  give  any  such  notice  previous  to  the  said  sale,  and  therein 
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wholly  failed,  &c.,  contrary  to  the  form  of  the  statute,  ic.(a)  The 
second  count  was  in  trover  for  the  like  goods  and  chattels  with  those 
above  mentioned.     Plea,  Not  guilty,  by  8tatute.(6)     Issue  thereon. 

*0n  the  trial,  before  Erle,  J.,  at  the  sittings  in  Middlesex  r^/*M 
after  Hilary  term,  1849,  it  appeared  that  the  only  notice  given  ^ 
was  a  document  partly  in  print,  dated  6th  October,  1848,  which,  as  the 
plaintiff's  counsel  insisted,  was  defective  and,  legally,  no  notice.  It 
was  contended,  at  the  close  of  the  plaintiiT's  case,  that  there  appeared 
no  evidence  to  implicate  Lindsey  in  the  transactions  complained  of; 
and,  at  the  instance  of  his  counsel,  Eule,  J.,  directed  a  verdict  of  Not 
guilty  as  to  him ;  the  plaintiiT's  counsel  objecting  to  an  acquittal  at 
that  time.  The  case  then  proceeded.  One  witness  for  the  plaintiff 
was  called  back,  and  further  examined  on  behalf  of  the  remaining 
defendants :  but  no  other  evidence  was  offered  on  their  behalf.  Their 
counsel  insisted  that  the  notice  was  sufficient  in  law.  The  learned 
Judge  was  of  that  opinion,  and  directed  a  verdict  for  the  defendants. 
The  notice  was  as  follows. 

"Mr.  White,  Mr.  Wakeman,  or  whom  else  it  may  concern. 

"  By  virtue  of  an  authority  to  me  given  by  your  landlord,  Mr.  Lind- 
sey, take  notice,  that  I  have  this  day  distrained  the  goods,  chattels, 
and  things  mentioned  in  the  inventory  hereunder  written,  for  the  sum 
of  281.  Is,  9d.,  being  for  arrears  of  rent  due  the  29th  day  of  Septem- 
ber, 1848,  for  the  use  and  occupation  of  a  house  and  premises  situate 
and  being  No.  St.  Peter's  Place,  in  the  parish  of  Hammersmith,  in 
the  county  of  Middlesex.  And,  unless  you  pay  the  said  rent,  together 
with  the  said  expenses  attending  this  distress,  or  replevy  the  said  goods, 
within  five  days  from  the  date  hereof,  they  will  be  appraised  and  sold 
to  satisfy  the  rent  and  expenses,  pursuant  to  the  statute  in  that  case 
'^made  and  provided.     Dated  this  6th  day  of  October,  1848.  r^non 

« Yours,  &c.  John  Dunning.      '• 

"  The  inventory  to  which  the  above  notice  refers,  viz. 

Tap-room, 
1  clock  and  weights,  &c.,  kc.{c) 

<<  And  any  other  goods  and  effects  that  may  be  found  in  and  about 
the  said  premises,  to  pay  the  said  rent  and  expenses  of  this  distress. 

^'  S&*  Removing  any  goods  off  the  premises  to  avoid  a  distress,  or 
any  person  aiding,  assisting,  or  concealing  the  same,  will  subject  them> 
selves  to  double  the  value,"  &c.  (referring  to  stat.  11  G.  2,  c.  19). 

It  was  assumed,  on  the  argument  in  Banc,  that  the  intention  was  to 
distrain  everything  on  the  premises. 

Udall,  in  the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial,  on 
the  ground  of  misdirection  ou  both  the  above  points. 

Miller  now  showed  cause. — As  to  the  first  point,  he  contended  that 

(a)  1  fltat  2  W.  A  M.  o.  5,  8.  2.  (6)  11  G.  2,  c.  19,  8.  21. 

(e)  Sie.    No  other  partionlan  were  given. 
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it  would  be  very  unjust  if  a  defendant  who  stands  on  the  merits  of  his 
own  case  should  be  liable  to  the  results  of  evidence  called  by  his  co- 
defendants,  and  to  which  he  cannot  reply ;  it  being  the  plaintiff's  act, 
not  his,  that  other  persons  are  made  defendants  with  him.  Parke,  B., 
in  Child  v.  Chamberlain,  1  M.  &  Rob.  318,(a)  stated  it  to  be  a  rule 
<<  settled  by  the  unanimous  decisions  of  all  the  Judges,"  that,  when  at 
*(\9A1  ^^^  close  '''of  the  plaintiff's  case  there  is  no  evidence  against  a 
^  particular  defendant,  he  is  then  entitled  to  an  acquittal.  Lord 
Denman,  C.  J.,  in  Sowell  v.  Champion,  6  A.  &  E.  407  (E.  C.  L.  R.  vol. 
83),(6)  does  not  recognise  the  right,  but  considers  the  practice  as  lying 
in  the  Judge's  discretion.  That  expression  of  opinion,  however,  does 
not  overrule  the  previous  determination  of  the  Judges.  [Coleridge, 
J. — It  is  singular  that  the  Judges  who  decided  that  case  should  not 
have  been  aware  of  the  unanimous  resolution  in  1834.]  Lord  Denman, 
C.  J.,  says,  in  White  v.  Hill,  6  Q.  B.  487,  491  (E.  C.  L.  R.  vol.  61): 
<<  I  know  of  no  meeting  of  the  Judges  at  which  any  such  resolution  baa 
been  come  to  as  that  spoken  of  in  Child  v.  Chamberlain."  But  the 
resolution  may  have  been  come  to  before  his  Lordship  was  on  the  Bench. 
Lord  Denman,  C.  J.,  says  also :  '<  Where  one  party  is  acquitted,  he 
might  be  called  for  the  defence,  and  prove  that  he,  and  not  any  of  the 
other  defendants,  was  the  real  wrongdoer."  But  there  would  be  no 
injustice  in  that.  [Coleridge,  J. — Where  there  are  special  pleas,  upon 
which  all  the  defendants  may  be  liable  to  costs,  the  Judge  must  have  a 
discretion.]  That  was  so  considered  in  Hitchen  v.  Teale,  2  M.  &  Rob. 
30 :  but  the  only  plea  here  is  Not  guilty  by  statute.  [Coleridge,  J., 
mentioned  Spencer  v.  Harrison,  2  Car.  &  Kir.  429  (E.  C.  L.  R.  vol. 
61).]  If  the  acquittal  rests  in  the  discretion  of  the  Judge,  that  dis- 
cretion was  rightly  exercised  here.  [Coleridge,  J. — As  no  witnesses 
were  called  for  the  defence  in  this  case,  the  point  seems  immaterial.] 

Then,  as  to  the  notice.  1  stat.  2  W.  &  M.  c.  5,  s.  2,  authorizes  the 
*fi9Ql  ^^^^  within  five  days  next  after  «  such  *distress  taken,  and  notice 
-^  thereof  (with  the  cause  of  such  taking)  left"  at  the  chief  man- 
sion-house, &c.  Nothing  is  said  of  an  inventory ;  and  it  is  not  objected 
that  the  present  notice  omits  any  other  information.  The  form  here  is 
filled  up,  under  the  head  of  Inventory,  with  the  words  "  Tap-room. 
One  clock  and  weights,  &c.,  &c.  And  any  other  goods  and  effects  that 
may  be  found  in  and  about  the  said  premises,  to  pay,"  &c.  If  part,  only, 
of  the  goods  on  the  premises  were  to  be  taken,  a  more  specific  state- 
ment might  be  necessary  ;  but  it  is  useless  where  all  are  distrained. 
The  tenant  has  notice  that  the  distrainor  seizes  everything.  [Patteson, 
J. — The  words  are  not  even,  any  goods  that  « are  on  the  premises," 
but  "  any"  "  that  may  be ;"  though  two  or  three  days  after.  Cole- 
ridge, J. — The  notice  is  that  such  things  "  have"  been  distrained.  If 
some  do  not  come  to  the  broker's  hands  till  the  next  day,  ^^  have"  they 

{a)  January,  1834.  (6)  HUary  Term,  1837. 
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been  distrained  ?]  The  whole  must  be  read  together,  and  cannot  bo 
taken  to  mean  so.  It  is  impossible  to  say  here  that  notice  was  not 
given  of  the  seizure  of  all  the  goods  that  were  in  fact  sold.  Practically, 
the  broker  puts  his  hand  on  a  chair  or  a  table  in  the  name  of  all  the 
goods  on  the  premises.  [Erle,  J. — An  assignment  is,  generally,  of  ^ 
all  the  goods  on  the  premises ;  but  the  notice  may  come  under  a  differ- 
ent rule.  Patteson,  J. — If  there  was  some  privileged  chattel  on  the 
premises,  could  the  broker,  having  used  this  form,  deny  that  he  had 
taken  it  ?]  The  form  intimates  that  he  has  distrained  all.  But,  if  the 
inventory  were  specific,  and  included  something  not  distrainable,  it  would 
not  be  the  less  an  inventory.  [Golekidge,  J. — It  is  very  shameful  to 
conduct  a  distress  in  this  careless  manner,  taking  all  a  man's  property, 
as  appears  to  be  *done  here.]  The  ^hole  question  on  this  rule  r:^/«qA 
is,  whether  the  tenant  has  such  information  as  gives  him  the  op-  ^ 
portunity  of  objecting  to  the  distress,  or  replevying.  The  Act  requires 
that  the  notice  shall  be  in  writing  (as  was  held  in  Wilson  v.  Nightingale, 
8  Q.  B.  1034  (E.  C.  L.  B.  vol.  55)),  but  imposes  no  rule  af  to  form. 

Udall^  contrd.. — 1  stat.  2  W.  &  M.  c.  5,  gave  a  new  privilege  to 
landlords,  by  enabling  them  to  sell  the  goods,  which  before  could  only 
be  impounded.  The  conditions  annexed  should  be  observed  strictly. 
The  distrainor  is  not  obliged  to  impound  the  goods  on  the  premises ;  if 
he  removes  them,  the  tenant  cannot  know,  and  still  less  can  any  other 
owner  of  goods  which  may  have  been  taken,  what  has  been  carried 
away.  If  such  party,  or  the  tenant  himself,  replevies,  the  bond,  by 
stat.  11  G.  2,  c.  19,  s.  23,  is  to  be  in  double  the  value  of  the  goods 
seized ;  but  it  may  be  impossible  to  fix  a  value,  where  the  distrainor 
professes  to  seize  everything  that  may  be  on  the  premises.  The  actual 
rent  would  be  no  guide  in  such  a  case.  In  the  Appendix  to  Impey*s 
edition  of  Gilbert  On  Distress  and  Replevin,  pp.  230,  231,  directions 
are  given  for  executing  a  distress ;  and  the  form  of  inventory  there  is 
"one  table,  &c.  (setting  forth  the  goods.)"  [Erle,  J. — Would  "all 
the  furniture  in  the  front  attic,"  or  "all  the  bedding,"  be  suflScient? 
I  have  seen  inventories  mentioning  "  all  the  ricks"  in  such  a  yard,  "  all 
the  horses"  in  such  a  stable.  How  particular  must  the  broker  be? 
Sometimes  he  is  distraining  at  the  peril  of  his  life.]  At  all  events  a 
notice  of  taking  any  goods  that  "may  be  *found,"  &c.,  cannot  r^jefio-i 
be  sufficient.  And  the  notice  here  points  out  a  penalty  if  "  any  ^ 
goods,"  of  those  so  generally  mentioned,  are  removed. 

Then,  as  to  the  acquittal.  [Coleridge,  J. — If  no  witness  was  exa- 
mined for  the  defence  that  point  is  immaterial.]  A  witness  was  called 
back  and  cross-examined.  [Coleridge,  J. — If  that  was  wrong,  it  might 
have  been  objected  to  at  the  time.  It  cannot  make  the  acquittal  im- 
proper.] Udall  referred  to  White  v.  Hill,  6  Q.  B.  487  (E.  C.  L.  R 
vol.  51),  and  noticed  the  difference  between  a  special  plea  and  Not 
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gnilty  by  statute,  as  shown  by  Spencer  v.  Harrison,  2  Car.  &  Kir.  429 
(E.  C.  L.  R.  vol.  61). 

Patteson,  J. — Whatever  rule  may  have  been  laid  down  respecting 
the  acquittal  of  one  defendant  (as  to  which  some  doubt  appears  to  be 
raised,  and  we  are  not  now  called  upon  to  say  anything,  and  had  better 
not),  it  clearly  was  competent  at  all  events  to  the  learned  Judge  to 
direct  an  acquital  when  the  plaintiff's  case  was  closed.  There  was  no 
witness  afterwards  specifically  called  by  the  defendants,  if  that  would 
have  made  a  difference,  which  I  do  not  say  that  it  would.  If  indeed 
there  had  been  an  affirmative  plea,  the  proof  of  which  lay  on  the  de- 
fendant who  was  acquitted,  he  could  not  have  claimed  an  acquittal  and 
then  been  called  to  prove  his  own  plea.  But  the  plea  of  Not  guilty  by 
statute  is  a  different  thing.  As  to  the  notice :  the  wording  of  this 
form  is  extraordinary ;  and  I  cannot  see  how  it  is  consistent  with  good 
sense  to  say  that  the  broker  has  seized  all  that  <<  may  be  found"  on  the 
premises.     But  perhaps  the  fair  interpretation  may  be,  all  that  are 

*fi^9T  *^^^®  •  *°^>  ^^  ^^  ^^^^  ^^®  broker  has  taken  *everything  without 
'^^  exception,  the  practice  may  be  very  bad  and  loose,  but  I  cannot 
say  tha);  it  vitiates  the  sale.  A  notice  of  distress  must  say,  not  only 
« I  have  distrained,"  but  <<  I  have  distrained"  some  goods.  But,  as 
in  this  case  all  were  taken,  I  am  not  prepared  to  say  that  the  notice, 
as  framed,  is  bad.  If  only  part  had  been  taken,  it  might  have  been 
necessary  to  specify  that  part. 

Coleridge,  J. — If  the  present  case  had  been  brought  within  the 
authority  of  Hitchen  v.  Teale,  2  M.  &  Rob.  30,  the  motion,  on  the  first 
point,  might  have  been  well  founded.  That  case  does  not  infringe  the 
position  said  to  have  been  laid  down  by  the  Judges  before  the  estab- 
lishment of  the  New  rules.  These  have  raised  a  new  question  upon 
liability  to  costs  where  there  are  affirmative  issues  to  be  maintained  by 
the  defendants ;  upon  which  question  Hitchen  t;.  Teale  turned.  Here 
the  defendants  have  pleaded  only  Not  guilty,  by  statute.  It  is  true 
that  that  lets  in  any  case  which  a  defendant  may  have  to  prove ;  but, 
in  this  instance,  it  does  not  appear  that  the  defendant  Lindsey  had  any 
special  defence  to  prove.  It  was  as  if  he  had  pleaded  Not  guilty  at 
common  law.  On  the  other  point  I  have  felt  doubt,  and  decide  with 
reluctance.  The  object  of  1  stat.  2  W.  &  M.  c.  5,  s.  2,  was  that  the 
party  distrained  upon  should  have  notice  of  what  was  taken.  It  is  not 
fair  to  evade  giving  this  by  saying,  a  clock,  and  any  other  goods  that 
"  may"  be  found  "  in  and  about"  the  premises.  Still  if  the  party 
intends  bon&  fide  to  take  all,  he  may  assume  that  the  tenant  knows 
^^oo-i  sufficiently  what  they  are,  and  that  *to  say  "all"  is  enough.  I 
-*  do  not  feel  justified  in  laying  down  that,  in  such  a  case,  therr 
must  be  a  specification ;  though  it  is  difficult  to  draw  a  line,  and  I  am 
fearful  of  deciding  that  which  may  lead  brokers  to  use  much  too  general 
forms. 
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Erle,  J. — The  questions  put  after  the  acquittal  were  only  some  that 
had  been  forgotten  by  oversight ;  when  put,  they  did  not  in  the  least 
alter  the  bearing  of  the  case ;  and  no  one  applied  to  cancel  the  verdict 
of  acquittal  by  reason  of  their  having  been  asked.  As  to  the  notice, 
the  peril  which  hisis  attended  the  practice  used  in  this  case  will,  I  should 
hope,  caution  brokers  against  using  forms  like  that  which  the  Court  has 
felt  80  muqh  reluctance  in  sanctioning.  There  is  evil  in  the  use  of  such 
forms ;  yet  there  may  be  more  if  a  landlord  is  held  liable  to  an  action 
for  the  use  of  words  somewhat  too  general,  and  if  it  is  rendered  neces- 
sary that  at  the  time  of  making  a  distress  everything  must  be  brought 
out  for  the  purpose  of  being  described  and  numbered.  The  word  *'<air' 
does  give  a  description ;  so  far  that,  if  all  be  more  than  is  required, 
the  landlord  is  in  peril  for  having  taken  too  much. 

Bule  discharged. 


♦M'SWINEY  V.  The  Corporation  of  THE  ROYAL      .^^„- 
EXCHANGE  ASSURANCE.     [Feb.  24,  1849.]  L  ^"^ 

Plaintiff  in  London  contracted  to  bny  of  D.  6000  bags  of  rice,  to  arrive  from  Madros  by  tbe  ship 
E.  B.  before  tbe  end  of  May :  and  be  contracted  with  W.  to  seU  him  the  same  rice,  to  arrive 
as  above,  at  an  advanced  price.  Plaintiff  then  effected  an  insurance  at  and  from  Madra*  to 
Lomdim  on  profit  on  rietf  loaden  or  to  be  loaden,  and  also  upon  the  body,  tackle,  Ac,  of  the 
ship  E.  B.,  beginning  the  adventure  upon  the  goods  from  and  immediately  after  tbe  loading 
thereof  aboard  the  said  ship  at  Madras.  The  ordinary  perils  were  insured  against.  Premium 
2L  10«.  per  cent  Tbe  rice  was  all  ready  to  be  shipped  on  board  tbe  £.  B.  and  conveyed  to 
London  for  plaintiff's  vendors,  and  1200  bags  were  actually  on  board,  when,  by  perils  of  the 
■ea,  the  ship  was  disabled,  and  prevented  from  performing  the  voyage,  and  the  rice  on  board 
■polled;  and  plaintiff's  contracts  both  of  purchase  and  sale  became  inoperative.  In  an  action 
by  plaintiff  on  the  policy,  for  a  total  loss  in  respect  of  4800  bags,  the  insurers  having  settied 
for  the  1200 : 

Held,  by  the  Court  of  Queen's  Bench : 

That  the  plaintiff's  expected  profit  was  an  insurable  interest,  and  well  insured  by  this  policy. 

And  that  it  was  not  necessary  to  the  plaintiff's  right  of  recovery  that  the  4800  bags  should  have 
been  actually  on  board ;  the  ship  having  been  at  Madras  ready  to  take  in  the  cargo,  and 
having  been  disabled  from  doing  so  by  no  cause  but  peril  of  the  sea. 

Held,  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  in  Q.  B.: 

That  the  plaintiff's  interest  in  profit  was  insurable  :    But 

That  it  waa  not  properly  insured  by  a  policy  in  this  form,  except  as  to  the  rice  actually  put  on 
board. 

And  that,  if  the  rice  on  shore  could  have  been  considered  a  subject-matter  of  the  insurance  under 
this  policy,  tbe  loss  in  respect  of  such  rice  was  not  occasioned  by  peril  of  the  sea,  within  the 
meaning  of  the  policy,  but  was  only  consequential  upon  other  loss  occasioned  by  such  peril. 

Covenant.  Tbe  declaration  stated  that,  before  the  making  of  the 
policy  after  mentioned,  viz.,  on  the  9th  January,  1847,  at  London,  the 
plaintiff  agreed  to  buy  of  one  John  Drake,  as  and  being  the  agent  of 
certain  persons  carrying  on  business  under  the  name  of  Drouhet,  Gar- 
diner, k  Company  (whose  names  are  not  otherwise  known  to  plaintiff), 
and  J.  D.,  as  and  being  such  agent,  then  agreed  to  sell  to  plaintiff* 
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certain  goods  then  supposed  to  have  been  shipped  at  Madras  on  board 
of,  and  expected  to  arrive  by,  a  vessel  called  the  Edward  Bilton,  from 
Madras,  to  wit,  6000  bags  of  rice  at  19^.  per  cwt.,  to  agree  with  certain 
i^nnfrn  samples,  and  to  arrive  on  or  before  the  end  of  '''May  then  next, 

^  guarantied  equal  in  quality  to  said  samples  or  an  allowance  to 
be  made :  the  ship  to  be  at  liberty  to  go  to  any  port  in  Great  Britain, 
&c.  (Then  followed  terms  of  the  contract,  as  to  mode  of  payment  and 
allowances,  which  it  is  unnecessary  to  set  forth :  see  p.  640,  post). 
And,  the  said  contract  for  purchase,  &c.,  having  been  so  made,  after- 
wards, to  wit,  on  16th  January,  a.  d.  1847,  plaintiff  agreed  to  sell  to 
certain  persons,  to  wit,  certain  persons  carrying  on  trade  and  business 
under  the  name  and  style  of  Messrs.  J.  and  G.  Woodhouse  (names  not 
otherwise  known  to  plaintiff),  who  then  agreed  to  buy  of  plaintiff,  the 
said  goods,  to  wit,  the  said  6000  bags  of  rice  then  still  supposed  to 
have  been  shipped,  and  expected  to  arrive,  as  aforesaid,  at  the  price  of 
20^.  6d.  per  cjvt.,  and  upon  the  like  terms  and  conditions  in  all  respects, 
except  the  amount  of  the  price  thereof,  as  were  agreed  upon  between 
the  plaintiff  and  the  said  John  Drake  as  first  aforesaid.  And  the 
plaintiff  thereupon  then,  and  from  thence  until  and  at  the  time  of  the 
making  the  policy  of  insurance  hereinafter  mentioned,  had  just  reason 
to  expect  and  did  expect  that  he  would,  by  reason  and  means  of  the 
premises,  and  of  the  arrival  of  the  said  rice  as  aforesaid,  and  the  per- 
formance of  the  said  contracts,  make  a  profit  (to  wit)  to  the  amount  of 
675{.,  on  and  in  respect  of  the  said  rice.  And  thereupon,  after  the 
making  of  the  said  contracts,  and  whilst  the  said  rice  was  still  supposed 
to  have  been  shipped,  and  expected  to  arrive,  as  aforesaid,  to  wit,  on 
18th  January,  A.  D.  1847,  a  certain  policy  of  insurance  was,  at  the 
instance  of  the  plaintiff,  and  in  consideration  of  certain  premiums,  &c., 
i^noo-i  made  by  and  sealed  with  the  common  seal  of  the  defendants 

-*  *(profert) :  By  which  policy  of  insurance  the  plaintiff,  as  well  in 
his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain, 
&c.,  did  make  assurance  upon  the  expected  profit  on  the  said  rice,  to 
wit,  the  profit  aforesaid,  and  cause  himself  and  them  and  every  of  them 
to  be  assured  by  the  defendants,  lost  or  not  lost,  in  respect  of  the  same, 
at  and  from  Madras  to  London :  which  said  policy  was  and  is  of  the 
tenor  following,  that  is  to  say : 

The  declaration  then  set  out  the  policy,  by  which  <<  E.  M'Swiney,  as 
well  in  his  own  name*'  as  in  those  of  all  to  whom  it  might  appertain, 
made  assurance,  <<lost  or  not  lost,  at  and  from  (a)  Madras  to  London^ 
with  leave  to  touch  at  all  ports  and  places  07i  either  side  of  and  at  the 
Cape  of  Good  Hope  for  all  purposes^  being  on  profit  on  ricCy  upon  any 
kind  of  goods  and  merchandise  whatsoever  loaden  or  to  be  loaden ;  and 
also  upon  the  body,  tackle,"  &c.,  of  and  in  the  ship  «  called  the  Edward 

(a)  The  words  in  Italics  were  written  on  blanks  of  the  printed  form. 
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Bilton,  burthen,"  &c.,  whereof  is  master,  &o. :  «  beginning  the  adven- 
ture upon  the  said  goods  and  merchandises  from  and  immediately  fol- 
lowing the  loading  thereof  aboard  the  said  ship  at  Madras :  and  upon 
the  said  ship,  &c. ;  and  so  shall  continue  and  endure  during  her  abode 
there  upon  the  said  ship,  &c. ;  and  further  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises  whatso- 
ever, shall  be  arrived  at  London :  upon  the  said  ship,  &c.,  until  she 
hath  there  moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  until  the  same  be  there  discharged  and 
safely  *landed.  And  it  shall  be  lawful,"  &c. :  liberty  for  the  r^t^o^ 
ship  to  touch  and  stay,  &c.;  valuation  clause  (not  filled  up);  ^ 
perils  insured  against  to  be  <<of  the  seas,  men-of-war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter>mart, 
surprisals,  takings  at  sea,  arrests,  restraints,"  &c.,  of  all  kings,  princes, 
kc,  ^<  barratry  of  the  master  and  mariners ;  and  of  all  other  perils, 
losses,  and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandises  and  ship,  &c.,  or  any 
part  thereof:"  liberty  to  the  assured  to  sue,  labour,  &c.,  about  the  de- 
fence, recovery,  &c. :  policy  to  be  of  as  much  force  as  the  surest  policy, 
&c. :  And  the  insurers  confessed  themselves  paid  « the  consideration 
due  unto  them  for  this  assurance  bv  the  assured,  at  and  after  the  rate 
of  ttao  pounds  ten  shillings  per  cent."  %um  insured,  ^^six  hundred 
pounds:'*  clause  as  to  average.  The  declaration  then  averred  that  the 
said  Corporation  thereupon  became  insurers  to  the  plaintiff  for  the  sa^a 
sum  of  6002. ,  upon  ond  in  respect  of  the  said  expected  profit!^  on  the 
said  rice,  so  agreed  to  be  bought  and  sold  as  aforesaid,  against  the  risks 
aforesaid. 

It  was  then  averred,  That,  heretofore  and  before  the  damage  and 
loss  after  mentioned,  to  wit,  on  20th  October,  a.  d.  1846,  the  said  shir 
was  at  Madras  aforesaid,  and  was  then  ready  and  about  to  take  tn 
said  rice,  to  wit,  the  said  6000  bags  thereof,  on  the  voyage  in  the  said 
policy  mentioned  to  London  aforesaid ;  and  the  said  rice,  to  wit,  the 
said  6000  bags  thereof,  being  of  good  quality,  to  wit,  equal  to  the 
said  samples,  was  then  ready  and  about  to  be  taken  in  the  said  ship 
on  the  said  voyage  in  the  said  policy  mentioned,  and  consigned  to 
the  said  persons  who  agreed  to  sell  the  same  to  the  plaintiff  as  r^c/^qo 
"^aforesaid ;  and  a  part,  to  wit,  1200  bags,  of  the  said  rice  were  ^ 
then  shipped  and  loaded  on  board  the  said  ship  for  the  purpose  of  being 
carried  on  the  said  voyage  to  London  aforesaid ;  and  the  residue  of  the 
said  rice,  to  wit,  4800  bags  thereof,  were  then  at  Madri(s  aforesaid  ready 
and  about  to  be  loaded  on  board  the  said  ship  for  the  purpose  of  being 
carried  on  the  said  voyage  to  London  aforesaid ;  and  the  said  rice,  to  wit, 
the  said  6000  bags  thereof,  were  then  ready  and  about  to  be,  and  would 
then  have  been,  carried  to  London  in  the  said  ship,  and  the  said  profits 
made  by  the  plaintiff  in  respect  thereof,  but  for  the  damage  and  loss 

2L 
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hereinafter  mentioned.  And  the  said  ship  then,  and  whilst  she  was  at 
Madras  aforesaid  ready  and  about  to  take  on  board  the  rest  of  the  said 
rice  and  proceed  therewith  on  the  said  voyage,  was  by  the  perils  of  the 
seas  and  by  stormy  and  tempestuous  weather  greatly  damaged  and 
injured,  and  rendered  incapable  of  taking,  and  by  reason  thereof  did 
not  take,  the  said  rice  or  any  part  thereof  on  the  said  voyage  to  Lon- 
don, &c.,  so  as  to  enable  plaintiff  to  make  the  said  profit,  or  any  profit, 
thereof:  and  the  said  part  of  the  said  rice  so  on  board  of  the  said  ship 
was  then  by  reason  of  the  said  perils  spoilt  and  lost,  so  that  no  profit 
could  be  or  was  made  of  the  same :  and  the  said  residue  of  the  said 
rice  was  then  by  the  said  perils  prevented  from  being  shipped  and 
loaded  on  board  the  said  ship  and  carried  on  the  said  voyage.  Aver- 
ment that,  by  reason  of  the  perils  aforesaid,  the  same  being  perils 
insured  against  by  the  said  policy,  the  said  vessel  was  wholly  prevented 
from  arriving,  and  did  not  arrive,  with  the  said  rice  or  any  part  thereof 
on  or  before  the  end  of  May,  1847,  which  had  elapsed  before  this  suit, 

*R^Q1  ^^  ^^  ^^''  ^^  ^  ^^^^  ^plaintiff  could  make  the  said  profit  or  any 
■^  profit  of  the  same ;  and  the  said  profit  on  the  said  rice  so  insured, 
&c.,  during  the  said  risk,  &c.,  then  became  and  was,  by  perils  insured 
against  by  the  said  policy,  to  wit,  by  the  said  perils  of  the  sea,  &c.,  wholly 
lost  to  the  plaintiff,  and  plaintiff  was  thereby  damnified  to  a  large  amount, 
to  wit,  6752.  Averments,  that  plaintiff,  at  the  time  of  insurance,  and 
during  the  period  of  risk,  was  interested  in  the  profits  insured,  to  wit, 
to  the  whole  amount  insured  ;  that  he  performed  all  things  on  his  part, 
&c. ;  and  that  defendants  had  notice,  &c.,  and  were  requested  by  him 
to  pay,  &c. 

Pleas :  1.  By  statute  :{a)  except  as  to  the  said  part  of  the  rice  alleged 
to  have  been  loaded  on  board  the  said  ship,  and  the  said  expected  profit 
of  the  plaintiff  thereon,  that  defendants  have  not  broken  the  covenants, 
&c. ;  conclusion  to  the  country.  Issue  thereon.  2.  As  to  the  causes 
of  action  excepted,  payment  of  102/.  into  Court,  which  the  plaintiff 
accepted. 

On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  sittings  in  London 
after  Trinity  term,  1848,  a  special  verdict  was  found,  as  follows. 

The  jurors,  &c.,  say,  &c. :  That  on  9th  January,  a.  d.  1847,  the 
plaintiff  purchased  of  Messrs.  Drouhet,  Gardiner  k  Co.,  through  their 
agent,  Mr.  John  Drake,  6000  bags  of  rice,  then  supposed  to  have  been 
shipped  at  Madras  on  board  the  Edward  Bilton  hereinafter  mentione^l, 
and  expected  to  arrive  at  London  before  the  end  of  May,  1847.  That 
the  purchase  wa^  effected  by  bought  and  sold  notes  in  the  usual  way, 
signed  by  Messrs.  Kemble  &  Trower,  the  brokers  of  the  parties. 
*Rd01  ^-'^^^^  ^^^  bought  note,  with  which  the  sold  note  corresponded!, 


was  as  follows. 


(a)  11  G.  1,  0.  80, 1.  4S. 
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London,  9th  January,  1847. 
Bought  for  Mr.  E.  M'Swiney, 

of  Mr.  John  Drake,  for  account  of  his  principal, 
ex  Edward  Bilton,  a  Madras. 
6000  bags  of  rice  at  10«.  per  cwt.  as  per  samples  marked  1  to  6  (particulars  specified 
at  foot),  to  arrive  on  or  before  the  end  of  May  next ;  guarantied  equal  in  quality  to 
said  samples,  or  an  allowance  to  ]>e  made.  The  ship  to  be  at  liberty  to  gp  to  any 
port  in  Great  Britain :  if  to  London,  the  rice  to  be  landed  on  the  usual  terms,  but  if 
to  an  outport,  then  the  London  landing  charges  to  be  allowed  the  buyer,  he  paying 
the  same  at  port  of  discharge.  (Here  followed  terms  as  to  the  mode  of  payment  for 
the  rice  in  either  event)  In  the  event  of  any  damage,  then  an  allowance  to  be  made 
in  the  customary  manner.    (Then  followed  the  particulars  above  referred  to.) 

That  on  16th  January,  1847,  the  plaintiff  sold  to  Messrs.  M.  I.  & 
G.  Woodhoase  the  said  6000  bags  of  rice,  then  still  expected  to  arrive 
as  before  mentioned,  at  an  advance  of  price  of  Is.  6d.  per  cwt.,  but 
upon  the  same  terms  in  all  other  respects  as  those  upon  which  the  plain- 
tiff had  himself  bought  them ;  and  that  that  sale  was  also  effected  by 
bought  and  sold  notes  signed  by  the  brokers  of  the  parties  in  the  usual 
way :  and  that  the  sold  note  on  that  sale,  and  with  which  the  bought 
note  corresponded,  was  as  follows. 

,  London,  16th  January,  1847. 

Sold  for  Eugene  M'Swiney,  Esquire, 

to  Messrs.  M.  I.  ft  C.  Woodhouse  in  our  name 
p.  Edward  Bilton  a  Madras, 
600  bags  of  rice  a  20f.  6d.  per  cwt.,  as  per  samples  marked  1  to  6  (particulars  spe- 
cified at  foot),  to  arrive  on  or  before  the  end  of  May  next ;  guarantied,  &c.  (as  in  the 
bought  note).  The  ship  to  be  at  liberty  to  go  to  any  port  in  Great  Britain  ;  if  to 
London,  the  rice  to  be  landed  on  the  usual  terms,  but  if  to  an  outport,  then  to  be 
weighed  overside  at  seller's  expense.  (Here  followed  terms  as  to  the  mode  of  pay- 
ment for  the  rice  in  either  event.)  In  the  event  of  any  damage,  then  an  allowance 
to  be  made  in  the  customary  manner.    (Then  followed  the  particulars.) 

*That  a  bag  of  rice  weighs  about  1|  cwt. :  and  that  Messrs.  r-i^^A^ 
M.  I.  &  C.  Woodhouse,  the  purchasers,  have  continued  solvent :  ^ 
aitd  that  the  profit  upon  the  said  transactions,  in  case  the  said  rice  had 
arrived  by  the  said  vessel  before  the  end  of  May,  1847,  would  have 
been  675L  And  that  on  18th  January,  1847,  after  the  purchase  and 
sa^e  of  the  rice,  and  whilst  it  was  still  expected  to  arrive  by  the  said 
vessel,  the  plaintiff  applied  to  the  defendants  to  insure  profit  on  rice, 
meaning  the  profit  arising  on  the  transaction  comprised  in  the  bought 
note  of  the  first  contract  and  the  sold  note  of  the  second  contract 
before  mentioned ;  and  that  a  policy  of  insurance  was  then  thereupon 
effected  by  the  plaintiff  with  the  defendants  in  the  words  and  figures  in 
the  declaration  mentioned  and  set  forth.  That  a  certain  part  of  the 
said  policy  was  in  print,  and  was  in  the  common  form  used  by  the 
defendants  in  their  business :  and  that  the  said  part  so  in  print  was  as 
follows,  that  is  to  say.  The  verdict  set  out  the  printed  form,  with 
bUnks  for  the  parts  afterwards  filled  up  in  writing.     See  p.  686,  antd. 

That  on  18th  October,  1846,  the  ship  Edward  Bilton  arrived  and  was 
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at  Madras  for  the  purpose  of  taking  the  6000  bags  of  rice  in  question 
from  Madras  to  London,  for  which  purpose  she  had  been  premuslj 
chartered  by  the  plain tiif's  vendors ;  and  that  the  whole  of  the  6000 
bags  of  rice  in  question  was  then  at  Madras  ready  and  about  to  be 
shipped  on  board  the  said  vessel  to  be  carried  from  Madras  to  London 
for  the  plaintiff's  vendors.  And  that,  on  41st  October,  1846,  the  vessel 
was  blown  out  to.  sea  by  a  gale  of  wind,  and  returned  to  Madras  on 
26th  October,  1846 ;  and  that  1200  bags  of  the  rice  only  were  then 
♦fi421  ^^^^^^  ^^  board  *the  said  vessel,  and  the  remaining  4800  bags 

^  were  ready  and  about  to  be  shipped  on  board  of  her  when,  on 
the  24th  November,  1846,  another  violent  gale  came  on,  which  then 
drove  the  said  vessel  out  of  Madras  roads  to  sea,  and  there  dismasted 
and  otherwise  damaged  her,  and  spoiled  the  said  1200  bags  of  rice. 
And  that  afterwards  she  put  back  to  Madras,  where  she  again  arrived 
on  27th  November,  1846,  and  then,  after  having  discharged  the  1200 
bags  of  rice,  which  were  so  damaged  by  the  sea  that  they  were  obliged 
to  be  sold  on  the  spot,  and  never  came  to  London,  she  was  found  so 
injured  by  the  said  gale  as  to  be  obliged  to  proceed  to  Calcutta  for 
repair,  and  was.  wholly  disabled  from  taking  on  board  the  remaining 
4800  bags  of  the  rice  in  question,  and  from  proceeding  from  Madras  to 
London  on  the  voyage  mentioned  in  the  policy,  and  which  she  would 
have  done,  and  would  in  ordinary  course  have  arrived  in  London  before 
the  end  of  the  said  month  of  May,  whereby  the  contracts  aforesaid 
would  have  been  performed  and  the  said  profits  realized  thereon  by  the 
said  plaintiff,  but  for  the  injuries  and  damage  aforesaid.  That  the  saiil 
ship  the  Edward  Bilton  was  under  repair  at  Calcutta  until  27th  May, 
1847,  and  sailed  thence  on  that  day  for  London  direct  with  a  cargo, 
and  arrived  in  London  on  24th  November,  1847,  without  any  of  the 
said  rice  on  board.  And  that,  in  consequence  of  the  said  damage  to 
the  said  Edward  Bilton,  the  said  4800  bags  never  were  loaded  on  board 
of  her,  but  were  afterwards  sent  to  London  by  another  vessel,  the 
Mary  Nixon,  but  did  not  arrive  until  some  time  in  the  month  of  June, 
1847 ;  and  that  both  the  said  contracts  consequently  became  inopera- 
tive, and  the  said  profit  was  wholly  lost  by  the  plaintiff.  And  that 
^/^j^on  defendants,  before  this  ^action,  had  notice  of  the  matters  before 

^  found  by  the  jury,  and  were  requested  by  the  plaintiff  to  indem- 
nify him  against  his  said  loss,  but  declined  to  do  so,  on  the  ground  that, 
as  they  contended,  they  were  only  liable  to  make  good  to  the  plaintiff 
the  loss  of  the  said  profit  to  arise  in  respect  of  the  quantity  of  the  rice 
in  question  actually  shipped  on  board  the  Edward  Bilton,  but  not  in 
respect  of  the  residue  of  the  said  rice  which  was  not  actually  loaded 
on  board  the  vessel.  But  whether,  &c.  The  verdict  then  referred  to 
the  Court,  in  the  usual  form,  the  question,  whether  or  not  the  defend- 
ants have  broken  the  covenants,  &c.,  so  far  as  regards  the  causes  of 
action  to  which  the  first  plea  is  pleaded. 
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The  case  was  argued  on  the  special  verdict  in  Hilary  term,  1849,(a) 
by  Martin  for  the  plaintiff,  and  Sir  F.  Theaigery  for  the  defendants. 
The  judgment  of  the  Court,  and  the  subsequent  discussion  in  the  Exche- 
quer Chamber,  make  it  unnecessary  to  report  the  arguments. 

Our.  adv.  vult. 

Judgment  was  delivered  in  Hilary  vacation  (February  24th),  1849, 

^^  .  ■  . 

Lord  Dbkman,  C.  J. — This  was  an  insurance  on  the  profits  to  arise 
upon  the  sale  by  the  plaintiff  of  6000  bags  of  rice  in  case  they  had 
arrived  by  the  Edward  Bilton.  The  plaintiff  had  purchased  the  rice, 
which  was  at  the  time  supposed  to  have  been  shipped  on  board  the 
Edward  Bilton  on  the  9th  of  January,  1847 ;  and  bought  and  sold  notes 
were  regularly  delivered.  On  the  16th  of  January  the  plaintiff  sold 
the  rice  at  an  advance  of  la.  6d.  per  cwt.,  and  bought  and  sold  notes 
were  in  like  manner  regularly  delivered.  *The  rice  was  expected  rn^^Ai 
to  arrive  by  the  Edward  Bilton  in  May,  1847.  On  the  18th  of  ^ 
January  the  plaintiff  insured  the  profits  arising  upon  the  sale  by  him. 
The  policy  was  «  at  and  from  Madras  to  London"  "  on  profit  on  rice," 
**  beginning  the  adventure  upon  the  said  goods  and  merchandises  from 
and  immediately  following  the  loading  thereof  aboard  the  said  ship  at 
Madras."  On  the  26th  of  October,  1846,  the  Edward  Bilton  was  at 
Madras,  ready  to  take  the  6000  bags  of  rice,  which  were  also  there 
lying  ready  to  be  shipped  on  board  of  her,  she  having  been  chartered 
for  the  purpose.  1200  bags  had  been  loaded  on  board  and  the  rest  were 
about  to  be  loaded  at  Madras,  when  the  ship  was  blown  out  to  sea,  and 
80  much  damaged  that  the  1200  bags  were  spoilt  and  obliged  afterwards 
to  be  relanded ;  and  she  was  unable  to  bring  them  or  the  remainder  to 
England. 

Since  the  case  of  Lucena  t;.  Craufurd,  2  New  Rep.  269,(i)  there  is 
no  doubt  that  there  may  be  an  insurance  upon  profits :  but  it  was  con- 
tended, on  the  part  of  the  defendants,  that,  to  give  an  insurable  interest, 
the  goods  out  of  which  the  profits  were  to  arise  must  have  been  on 
board  the  ship ;  and  that  this  case  was  within  the  principle  of  the  de- 
cisions in  Stockdale  v.  Dunlop,  6  M.  &  W.  224,t  and  Knox  v.  Wood,  1 
Campb.  543.  Both  those  cases  are  however  clearly  distinguishable  from 
the  present. 

In  Stockdale  v.  Dunlop  there  was  no  binding  contract  for  the  sale  to 
the  plaintiffs  of  the  goods  from  which  the  profits  were  to  arise :  they 
had,  as  observed  by  the  Court,  no  legal  interest  whatever  in  the  sub- 
ject-matter of  the  insurance :  there  was  merely  an  expectation  of  pos- 
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session  on  the  part  of  the  plaintiffs,  founded  *on  a  verbal  promise 
of  the  vendors,  which  was  not  binding  upon  them ;  and  therefore 
there  was  no  insurable  interest.     In  the  present  case,  the  plaintiff  had 

(a)  JanuKj  IQth,  1849.   Before  Lord  Dkhvav,  C.  J.,  PATTBSoir,  Coleridge,  and  WroimcAir,  Js. 
(h)  In  Dom.  Proo.  on  Error  from  Szeh.  Ch.;  Lncenft  v.  Craofurd,  3  B.  A  P.  75. 

VOL.  XIV. — 51  2  L  2 
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purchased  the  rice  by  a  valid  and  binding  contract,  and  the  profit  wait 
fixed  and  ascertained  by  another  valid  and  binding  contract  entered  into 
by  him  with  his  vendees.  lu  the  case  of  Knox  v.  Wood,  the  yeasel  was 
lost  upon  her  outward  voyage ;  and  no  cargo  was  ready  for  her  home- 
ward voyage ;  upon  which  the  profits  were  to  arise,  or  even  contracted 
for ;  so  that,  as  Lord  Ellenborough  observed,  the  interest  of  the 
assured  was  the  expectation  of  an  expectation,  which  was  not  an  insur- 
able interest. 

In  the  present  case  the  ship  was  actually  at  Madras,  where  the  goods 
were  lying  ready  to  be  put  on  board  in  pursuance  of  a  valid  contract, 
and  part  actually  was  on  board  at  the  time  of  the  loss.  It  appears  to 
us  that  the  case,  in  principle,  falls  within  those  of  Devaux  v.  J 'Anson, 
5  New  Ca.  619,  and  Warre  v.  Miller,  4  B.  &  C.  638  (E.  C.  L.  R.  vol. 
10),  and  Flint  t;.  Mesurier,(a),  reported  in  Park  on  Insurances ;  and  that 
where  there  is  a  legal  certainty  that  profit  will  be  made  if  goods  arrive, 
and  that  the  goods  are  ready  to  be  shipped  under  a  valid  contract,  there 
is  an  insurable  interest ;  and  that,  if  the  loss  arises  from  a  peril  insured 
against^  such  as  the  perils  of  the  sea,  the  underwriters  are  responsible. 

The  risk  of  loss  of  profits  attached  when  the  vessel  was  at  Madras, 
ready  to  take  in  her  cargo,  and  having  actually  begun  to  take  it  in ; 
and  the  loss  occurred  by  the  ship  being  blown  off  and  sustaining  too 
much  damage  to  take  in  all  the  cargo,  which  was  a  peril  of  the  sea. 
*r4.fi1  *Upon  the  whole,  we  are  of  opinion  that  the  plaintiff  is  enti- 
^  tied  to  our  judgment.  Judgment  for  plaintiff.(i) 

(a)  2  Park  Ins.  563,  HUdjaid'a  Ed. 
(6)  See  the  next  caae. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Corporation  of  The  ROYAL  EXCHANGE  ASSURANCE  ». 

M'SWINEY.    Jan.  22. 

(For  marginal  note  aee  p.  634,  anti.) 

Judgment  having  been  signed  in  this  case  for  the  plaintiff  below,  the 
defendants  below  brought  error  in  the  Exchequer  Chamber,  assigning 
for  errors  that  it  appears  by  the  record  that  defendants  have  broken 
their  covenants  so  far  as  regards  the  matters  pleaded  to  in  the  first 
plea,  and  that  judgment  is  given  for  the  plaintiff,  whereaa  judgment 
ought  to  have  been  given  for  the  defendants.  Joinder.  The  case  was 
argued  on  the  writ  of  error  in  Michaelmas  vacation  (November  27ih), 
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1849,  before  Maulb,  Cresswell,  Williams,  and  Talfourd,  Js.,  and 
Parke,  Alderson,  Rolfb,  and  Platt,  Bb. 

Sir  jF.  Thesiger^  for  the  plaintiifs  in  error  (defendants  below.) — 
The  plaintiff  below  could  not  have  an  insurable  interest  in  the  ex- 
pected profits  without  having  an  insurable  interest  in  the  goods  ; 
and  in  those  he  could  have  no  insurable  interest  till  they  were  put 
on  board.  UAtil  then,  neither  goods  nor  profits  could  be  the  sub- 
ject of  perils  of  the  seas.  The  judgment  of  the  Court  *of  r^t/w^ 
Queen's  Bench  has  proceeded  too  far  on  a  supposed  analogy  ^ 
to  the  case  of  freight.  The  subjects  of  insurance  are  ship  and 
goods,  to  which  freight  and  profits  are  incident.  There  can  be  no 
insurable  interest  in  freight  without  ownership  of  the  vessel,  nor  in 
profits  without  an  actual  interest  in  the  goods,  the  corpus  on  which  the 
profits  are  to  arise.  In  Barclay  v.  Cousins,  2  East,  544,  547,  where 
profits  of  a  cargo  were  held  insurable,  Lawrence,  Jt  (delivering  the 
judgment  of  the  Court),  treated  them  as  incident  to  the  goods  insured. 
After  describing  the  protection  by  insurance  as  ismbracing  generally 
<«  those  losses  and  disadvantages  which,  but  for  the  perils  insured 
against,  the  assured  would  not  suffer,"  he  proceeds:  «In  every  mari- 
time adventure,  the  adventurer  is  liable  to  be  deprived  not  only  of  the 
thing  immediately  subjected  to  the  perils  insured  against,  but  also  of 
the  advantages  to  arise  from  the  arrival  of  those  things  at  their  destined 
port.  If  they  do  not  arrive,  his  loss  in  such  case  is  not  merely  that  of 
his  goods  or  other  things  exposed  to  the  perils  of  navigation,  but  of  the 
benefits  which,  were  his  money  employed  in  an  undertaking  not  subject 
to  the  perils,  he  might  obtain,  without  more  risk  than  the  capital  itself 
would  be  liable  to :  and  if,  when  the  capital  is  subject  to  the  risks  of 
maritime  commerce,  it  be  allowable  for  the  merchant  to  protect  that 
by  insuring  it,  why  may  he  not  protect  those  advantages  he  is  in  danger 
of  losing  by  their  being  subjected  to  the  same  risks  ?"  Lord  Ellen- 
borough  asked,  in  Eyre  v.  Glover,  16  East,  218,  «are  profits  anything 
more  than  an  excrescence  upon  the  value  of  the  goods  beyond  the 
prime  cost?"  *Reference  was  made  in  the  Court  below  to  r^/»iQ 
Lucena  v.  Craufurd,  2  New  Rep.  269,  302,  where  Lawrence,  J.,  ^ 
said:  << Interest  does  not  necessarily  imply  a  right  to  the  whole,  or  a 
part  of  a  thing,  nor  necessarily  and  exclusively  that  which  may  be  the 
subject  of  privation,  but  the  having  some  relation  to,  or  concern  in  the 
subject  of  the  insurance,  which  relation  or  concern  by  the  happening  of 
the  perils  insured  against  may  be  so  affected  as  to  produce  a  damage, 
detriment,  or  prejudice  to  the  person  insuring :  and  where  a  man  is  so 
circumstanced  with  respect  to  matters  exposed  to  certain  risks  or  dan- 
gers, as  to  have  a  moral  certainty  of  advantage  or  benefit,  but  for 
those  ris)cs  or  dangers  he  may  be  said  to  be  interested  in  the  safety 
of  the  thing.  To  be  interested  in  the  preservation  of  a  thing,  is  to 
be  so  circumstanced  with  respect  to  it  as  to  have  benefit  from  its  exist- 
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encCy  prejudice  from  its  destruction.  The  property  of  a  thing  and  th<> 
interest  devisable"  (derivable)  «« from  it  may  be  very  different :  of  the 
first  the  price  is  generally  the  measure,  but  by  interest  in  a  thing  every 
benefit  and  advantage  arising  out  of  or  depending  on  such  thing  may 
be  considered  as  being  comprehended."  But  these  words  must  be  un- 
derstood with  reference  to  the  subject-matter  of  decision  in  that  case, 
namely  the  interest  of  the  Commissioners  for  sale  of  Dutch  property 
under  stat.  85  G.  3,  c.  80,  s.  21,  in  Dutch  ships  actually  seised 
under  orders  of  the  British  government,  and  insured  by  the  Commis- 
sioners afterwards.  If  the  language  of  Lawbence,  J.,  be  supposed 
to  mean  that  for  the  purpose  of  insurance  it  is  not  necessary  to  have 
an  actual  iikterest  in  the  subject-matter,  it  is  directly  at  variance 
♦fiilQl  *^^^^  Stockdale  v.  Dunlop,  6  M.  &  W.  224,t  where  the  Court 

-*  of  Exchequer  held  that  the  plaintiffs  had  no  insurable  interest 
in  the  profits  oft  an  expected  cargo  which  they  had  agreed  to  purchase, 
the  contract  not  being  a  legally  binding  one.  The  accessory  cannot  be 
more  protected  than  the  principal ;  and  by  the  terms  of  this  policy  the 
goods  were  insured  only  «  from"  <<the  loading  thereof  aboard.*'  It  ia 
true  that  in  Flint  v.  Flemyng,  1  B.  &  Ad.  45  (£.  C.  L.  R.  vol.  20),  the 
plaintiff  recovered  for  the  loss  of  freight  on  goods  which  had  not  yel 
been  shipped ;  and  that  decision  was  followed  up  in  Devaux  v.  J* Anson, 
5  New  Ca.  519 :  but  in  these  cases  the  freight  was  lost  by  loss  of  the 
ship ;  the  ship  was  the  principal ;  and,  that  being  destroyed,  the  freight 
never  could  be  earned.  Here  the  principal,  the  4800  bags  of  rice, 
never  was  destroyed;  there  was  merely  a  delay  in  its  arrival.  As 
Pattbson,  J.,  observed  on  the  argument  below,  the  assured  is  seeking 
to  engraft  on  the  insurance  a  guarantee  that  the  goods  shall  arrive 
within  a  certain  time.  The  loss  in  question  does  not  arise  from  any 
peril  insured  against.  Supposing  even  that  the  goods  had  been  shipped, 
and  the  vessel  had  sailed  and  been  obliged  to  put  back,  and  by  the  con- 
sequent delay  a  market  for  the  cargo  had  been  lost,  the  goods  them- 
selves being  entirely  uninjured :  that  would  not  have  been  a  loss  within 
the  policy.  The  judgments  of  this  Court  in  Anderson  v.  Wallis,  2  M. 
k  S.  240,  and  Everth  v.  Smith,  2  M.  &  S.  278,  are  clear  on  this  point, 
*({'\(M  ^  ^^  go6ds  and  freight ;  and  there  can  be  no  different  rule  as  to 

-'  profits.(a)  It  ^cannot  be  contended  that  there  is  in  this  case 
any  insurance,  virtual  or  otherwise,  upon  the  ship ;  the  omission  to 
strike  out  some  words  in  the  printed  form  may  give  rise  to  this  sug- 
gestion ;  but  the  declaration  states  the  insurance  to  be  on  the  expected 
profit  upon  rice. 

Martin^  contri. — ^First :  The  policy  was  in  reality  an  undertaking 
that  the  ship  should  not  be  prevented,  from  arriving  with  the  goods  by 

(a)  Pattbson,  J.,  obiarred,  on  the  argament  uutow :  "  If  Droahet  A  Co.  had  inrand  Iho  tM«» 
they  could  not  h»Te  recoTorod  for  the  4800  bagri,  beoaose  of  their  aniyaL  Sappodng  they  had 
alio  insured  the  profit!  in  the  language  of  the  present  policy,  could  they  hare  reeoTtmd  tot 
them  ?    If  so,  the  profits  would  seem  not  to  be  a  mere  exereseenoe." 
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an  injury  for  which  the  ship  owner  or  the  owner  of  the  goods  might 
have  recovered :  and  this  meets  the  observation  of  Eatteson,  J.,  referred 
to  on  the  other  side.  Secondly :  the  loss  was  an  entire  destruction  of 
that  which  was  the  subject-matter  of  insurance. 

What  that  subject-matter  was,  is  the  real  dispute  between  the 
parties.  The  insurance  was  upon  the  profits  of  a  contract.  M'Swiney 
had  agreed  to  purchase  rice  of  Drouhet  &  Go. ;  but  nothing  actually 
passed  to  him  by  that  agreement:  something  remained  to  be  done 
before  the  property  in  the  rice  yes  ted  in  him ;  it  was  to  arrive  and  be 
weighed  out.  Then  M'Swiney  sells  to  Messrs.  Woodhouse ;  and  he 
insures  the  profit  to  arise  from  the  subcontract.  The  interest  so 
insured  is  not  an  excrescence  from  the  goods.  That  expression  applies 
to  the  ordinary  case  where  a  man  has  actually  bought  goods  and 
expects  to  get  an  advanced  price  for  them  at  the  port  of  discharge. 
Here  the  declaration  alleges  that  the  plaintiff  at  the  time  of  effecting 
the  policy  had  reason  to  expect,  and  did  expect,  that  he  would,  «<by 
^reason  and  means  of  the  premises,  and  of  the  arrival  of  the  r:,:/»;--| 
said  rice  %p  aforesaid,  and  the  performance  of  the  said  contracts,  ^ 
make  a  profit,"  &c.  If  that  profit  was  lost  by  a  peril  of  the  sea  opera- 
ting on  the  ship  and  part  of  the  goods  at  Madras,  the  policy  attached. 
It  is  not  correct  to  say  generally  that  this  is  setting  up  a  guarantee 
that  the  ship  should  arrive  in  London  by  the  end  of  May.  The  liability 
of  the  insurers  depended  on  the  ship  being  injured  by  a  peril  insured 
against,  and  thereby  prevented  from  arriving.  [Cresswell,  J. — Sup- 
pose the  ship  had  been  stranded  but  not  injured,  and  a  delay  had  re* 
suited.]  It  is  not  necessary  to  say  whether  on  a  delay  caused  by  such 
an  accident,  or  by  winds,  the  policy  would  attach.  But  it  would  if  the 
delay  were  occasioned  by  the  happening  of  a  peril  insured  against. 
[Parke,  B. — If,  in  consequence  of  such  a  peril,  the  ship  had  been 
delayed,  but  arrived  on  the  1st  of  June,  would  that  have  been  a  loss  ?] 
That  is  not  the  present  case.  Ordinarily  the  subjects  of  marine  insur- 
ance are  ship,  goods,  and  freight :  but  an  insurance  may  be  on  something 
which  is  neither.  Nothing  creates  a  limit  in  this  respect  but  the  statute 
19  6.  2,  c.  87.  The  policy  here  shows  expressly  that  the  insurance 
contemplated  was  upon  «  profit  on  rice  :'*  that  is  a  legal  insurance,  and 
analogous  to  insurances  of  freight  (<<  the  benefit  derived  from  the  em- 
ployment of  the  ship ;"  Flint  v.  Flemyng,  1  B.  &  Ad.  48  (E.  C.  L.  R. 
vol.  20) ) ;  or  of  commission,  which  is  the  interest  a  man  has  in  the  sale 
of  goods  arriving  at  their  port  and  realizing  a  profit  by  his  exertion, 
though  he  has  no  interest  in  the  goods  themselves.  <<  Commissions,  as 
to  their  insurability,  stand  on  the  '*'same  ground  as  profits  ;  and,  r^ncg^ 
as  we  have  already  seen,  are  clearly  established  in  English  law,  ^ 
to  be  lawful  subjects  of  insurance.  But"  the  assured  <<must  show, 
that,  at  the  time  of  the  loss,  the  goods,  out  of  the  sale  of  which  the 
profits  or  commissions  were  expected  to  arise,  were  either  actually  on 
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board,  or  ready  or  contracted  to  be  put  on  board,  so  that  nothing  but 
the  loss  intervened  between  the  assured  and  his  realizing  such  profits  or 
receiving  such  commissions:"  1  Arnould  on  Insurance,  241;  where 
Knox  V.  Wood,  2  Park  Ins.  564,  S.  C.  1  Camp.  543,  is  cited.  The 
language  of  Lawrence,  J.,  in  Barclay  v.  Cousins,  2  East,  547,  cited  on 
the  other  side,  and  in  1  Arn.  Ins.  204,  shows  that  the  interest  in  ques- 
tion is  one  of  those  which  may  legitimately  be  insured. 

Stockdale  v.  Dunlop,  6  M.  &  W.  224,f  is  no  authority  against  the 
plaintiff  below.  There  the  contract  on  which  the  interest  depended 
was  one  which  could  not  be  enforced ;  it  was,  as  Parke,  B.,  said,  ^«  an 
engagement  of  honour  merely."  The  same  learned  Judge  says  there  : 
<<  I  admit  that  profits  may  be  insured,  but  that  is  on  the  ground  that 
they  form  an  additional  part  of  the  value  of  the  goods,  in  which  the 
party  has  already  an  interest.  Thus,  the  owner  of  goods  on  board  a 
vessel  may  insure  the  profits  to  arise  from  them.  So  may  a  consignee 
or  a  factor  in  respect  of  his  commission.  So  may  captors,  because  they 
have  a  lawful  possession,  coupled  with  a  well  founded  expectation  that 
their  claim  to  retain  the  goods  will  be  allowed.  So  may  the  ewners  of 
slaves,  or  a  captain  in  respect  of  his  commission.  In  these  casea  there 
is  either  an  absolute  or  a  special  property  in  possession."  [Pareb,  B. 
^p.„,  — I  was  *contemplating  the  case  of  goods  actually  on  board.] 
-*  The  judgment  proceeds:  <*  There  the  profits  are  insured  as  an 
additional  value  upon  the  goods,  in  which  the  insurer  has  a  present 
interest."  That  would  not  apply  to  the  case  of  a  factor.  "  Here, 
however,  the  assured  are  not  interested  at  the  time  of  the  goods  being 
put  on  board,  but  only  upon  their  arrival."  In  the  present  case  there 
was  an  actual  interest  when  the  goods  were  put  on  board,  by  a  subsist- 
ing and  valid  contract.  It  was  an  <<  interest  derivable"  from  a  thing, 
as  distinguished  from  "  the  property  of  a  thing"  by  Lawrence,  J.,  in 
Lucena  v.  Craufurd,  2  New  Rep.  302, 

If  it  b^  asked,  when  this  policy  attached,  the  answer  is,  when  the 
goods  were  ready  for  shipment  at  Madras,  and  the  vessel  ready  to  receive 
them.  The  effective  words  as  to  the  commencement  of  the  risk  are  «<  at 
and  from."  In  Montgomery  v.  Eggington,  3  T.  R.  362,  the  insurance 
was  on  freight  valued  at  15002. ;  5002.  worth  was  on  board,  and  goods 
to  the.  remaining  amount  ready  to  be  shipped,  when  the  vessel  was 
driven  from  her  moorings  and  lost ;  and  the  assured  recovered  in  respect 
of  the  whole.  In  1  Arn.  Ins.  470,  the  result  of  that  and  other  cases  is 
stated  to  be :  <<  That  where  a  full  cargo  has  been  contracted  for^  and  is 
ready  to  be  shipped  on  board  at  the  time  of  the  loss,  and  the  ship,  being 
otherwise  in  a  condition  to  receive  the  cargo,  is  only  prevented  from 
doing  so  by  the  intervention  of  the  perils  insured  against,  the  policy  on 
freight  attaches,  and  the  underwriters  are  liable  for  the  loss  of  the 
whole  freight  which  would  have  been  earned  on  the  voyage,  even  though  nc 
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part  of  the  cargo  has  ever  been  shipped  on  board  at  alL"  *This  r^/»Kj^ 
applies  equally  to  the  interest  insured  here.  Unless  the  words  ^ 
«<  at  and  from"  have  the  eifect  here  contended  for,  there  is  no  diiference 
between  an  insurance  on  freight  or  on  profits  and  an  insurance  on  goods, 
in  which  case  the  risk  begins  from  the  loading  on  board.  [Cresswell, 
J. — The  contract  with  Messrs.  Woodhouse  was  for  goods  <*  to  arrive  on 
or  before,"  &c.  According  to  Lovatt  v,  Hamilton,  5  M.  &  W.  639,t  it 
was  no  binding  contract  for  goods  which  did  not  so  arrive.]  Johnson 
V,  Macdonald,  9  M.  &  W.  600,t  (cited,  with  the  preceding  and  other 
decisions,  in  Smith's  Mercantile  Law,  469,  note  (/),  4th  ed.)  was  a  similar 
case.  The  contingency  by  which  the  plaintiffs  in  those  cases  were  defeated 
is  that  which  the  present  policy  is  intended  to  provide  against.  In  2 
Park  Ins.  564  (Hildyard*8  ed.),  it  is  said  that  «  an  open  policy  on  profits 
is  good,  the  assured  proving  an  interest  in  the  cargo ;"  and  King  v. 
Glover,  2  New  Rep.  206,  is  cited,  where,  « in  the  Common  Pleas,  after 
much  deliberation,  all  the  Judges  of  that  Court  were  of  opinion  that  an 
African  captain,  who,  besides  his  wages,  was  entitled  for  his 'trouble  and 
attention  in  purchasing  slaves  on  the  coast  of  Africa,  and  selling  and 
disposing  of  them  in  the  West  Indies,  to  so  much  per  cent.,  and  other 
privileges,  had  a  good  insurable  interest  in  this  remuneration."  There 
the  insurance  was  <<  at  and  from"  the  coast  of  Africa,  and  would  have 
attached  if,  when  the  slaves  were  ready  to  be  taken  on  board,  the  ship 
had  been  blown  out  to  sea  and  the  voyage  lost.  In  that  and  similar 
cases,  « there  was  something  of  certainty  in  the  profits  or  commissions 
which  the  assured  expected:"  but,  ^^  where  not  only  the  profits  are  an 
^expectation,  but  the  obtaining  a  cargo,  out  of  which  the  com-  r^^r- 
mission  is  to  arise,  is  also  an  expectation,  such  an  insurance  *- 
cannot  be  supported  without  entirely  destroying  the  intention  of  the 
Stat.  19  G.  2,  c.  37 :"  2  Park  Ins.  564.  The  present  insurance,  tried 
by  this  test,  sustains  the  action.  Devaux  v.  J' Anson,  5  New  Ca.  519, 
goes  the  whole  length  required  by  the  plaintiff  below.  [Maule,  J. — 
The  goods  there  were  the  plaintiff's  own ;  and  the  decision  was  that, 
under  an  insurance  upon  freight,  he  might  recover  the  profits  expected 
From  carrying  his  own  goods  in  his  own  ship :  a  very  old  point.  Parke, 
B. — It  was  an  insurance  of  the  ship's  earnings.]  The  insurance  was 
against  loss  by  injury  either  to  the  ship  or  goods :  if  either,  in  such  a 
case,  received  injury  by  which  loss  accrued,  the  safety  of  the  other 
would  be  no  answer.  [Cresswell,  J. — According  to  your  argument, 
you  do  not  want. the  second  contract  of  sale,  if  you  can  show  that  a 
profit  would,  in  some  way,  have  been  made  by  the  goods.]  There  is 
nothing  unreasonable  or  illegal  in  a  contract  to  be  indemnified  against 
loss  that  may  accrue,  either  by  the  goods  being  altogether  prevented 
from  going,  or  by  a  part  being  damaged  so  that  a  contract  in  respect 
of  the  whole  cannot  be  fulfilled :  and,  if  the  claim  arises,  the  only  ques- 
tion is,  whether  the  loss  happened  by  a  peril  insured  against.    [Parke, 
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B. — It  is  strange  if  the  underwriters  have  insured  the  arrival  by  a  cer- 
tain day  at  the  ordinary  premium.]  It  is  enough  if  the  record  shows 
that  the  voyage  insured  was  never  performed,  and  that  by  reason  of  a 
peril  insured  against.  It  lies  upon  the  underwriters  to  prove  that, 
^^_^  having  insured  '^'against  a  particular  peril,  and  that  having  hap- 
^  pened,  they  are  not  liable. 

Then,  the  policy  in  this  case  has  attached,  the  subject-matter  of 
insurance  being  totally  destroyed.  The  profit  was  an  undivided  profit, 
depending  upon  the  arrival  of  all  the  rice.  Part  not  arriving,  the  whole 
benefit  was  lost ;  and  that  by  a  peril  insured  against.  According  to 
Lovatt  V.  Hamilton,  5  M.  &  W.  639,t  the  plaintiff  could  not  obtain 
6000  bags,  and  he  could  not  compel  his  vendees  to  accept  less.  [Parke, 
B. — Do  you  say  that  the  insured  profit  would  have  been  lost  if  one  bag 
had  sustained  sea-damage  ?]  In  such  an  extreme  case  a  jury  would  not 
find  for  the  plaintiff.  But  if  there  were  a  real  and  substantial  loss  of 
quantity  the  profit  would  be  gone.  [Parks,  B. — If  the  loss  of  ten 
bags  would  have  that  result,  ought  not  the  premium  to  be  very  high  ?] 
It  was.  [Maule,  J. — If  you  had  shown  the  agent  of  the  Company  a 
contract  such  as  you  state  this  policy  to  be,  he  would  not  have  taken 
it  at  2|  per  cent.]  The  question  comes  ultimately  to  be,  what  was 
insured.  [Parke,  B. — And  whether  the  policy  has  attached  to  that. 
Maule,  J, — By  perils  of  the  sea.] 

Sir  F.  Thesiger^  in  reply. — There  was,  no  doubt,  some  interest  in 
the  goods  and  possible  profits,  which  might  have  been  insured  by  a  suit- 
able policy.  The  insurance  is  simply  of  << profit  on  rice."  It  is  con- 
tended that  this  means  the  profit  of  certain  contracts  respecting  rice ; 
but  that  is  not  so.  If  the  party  insuring  had  stated  to  the  underwriters 
that  he  wished  to  insure  the  arrival  of  6000  bags  of  rice  in  London  by  the 
♦fifiTI  *^®*  ^^  May,  the  case  would  have  been  different.  But  the  profit, 
^  as  mentioned  here,  is  part  of  the  value  of  such  a  quantity  of 
rice.  [Parke,  B. — It  is  an  additional  insurance  by  the  owner  on  his 
own  property.  Maule,  J. — Of  the  price  at  the  port  of  discharge, 
after  deducting  the  cost  on  board.]  Such  an  insurance  must  be  not  on 
the  profits  in  the  abstract,  but  on  profits  annexed  to  something ;  that 
is,  to  some  certain  goods.  Then  the  risk  upon  such  profits  <^  at  and 
from  Madras''  must  commence  when  such  certain  goods  are  laden  on 
board  at  Madras.  Horneyer  v.  Lushington,  15  East,  46,  decides  that 
this  is  the  time  at  which  the  policy  on  goods  must  attach.  The  case 
of  commission  differs  from  this ;  for,  if  the  ship  is  lost,  the  commission 
may  still  be  earned  by  sending  on  the  goods  in  some  other  way.  It  is 
true  that,  in  the  case  of  freight,  the  assured  may  recover  if  either  the 
ship  or  the  goods  be  lost,  the  freight  depending  on  the  existence  of 
both.  But  here  a  term  is  introduced  independent  of  the  mere  safety 
of  either  ship  or  goods ;  namely  that  the  goods,  and  each  and  every 
part  of  them,  shall  arrive  by  such  a  time  that  profits  may  accrue  under 
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a  contract.  [Alderson,  B. — It  is  an  insurance  of  the  capacity  to 
perform  a  contract.]  Underwriters  may  enter  into  such  an  engage- 
ment; but  they  should  have  specific  notice  that  they  are  doing  so. 
Again,  the  present  subject  of  insurance,  as  represented  on  the  other 
side,  is  one  on  which  perils  of  the  sea,  as  the  term  is  commonly  under- 
stood, cannot  operate.  [Alderson,  B. — Would  a  calm  be  a  peril  of  the 
Bea  for  this  purpose  ?]  The  defendant  in  error  must  contend  so.  In 
the  case  of  freight,  a  loss  by  destruction  of  the  vessel  is  a  total  loss 
within  the  policy,  though  the  goods  *are  not  on  board :  but  there  r*/»r« 
the  peril  insured  against  is  a  peril  to  ship  or  goods ;  and  the  *- 
destruction  of  either  takes  away  the  possibility  of  earning  freight.  In 
this  case  of  insurance  on  profits,  the  perils  of  the  sea,  if  they  operate 
at  all,  must  operate  upon  the  tangible  subject  goods,  and  goods  actually 
on  board.  If  the  Edward  Bilton  had  been  totally  lost  before  any  rice 
was  on  board,  but  the  rice  had  been  sent  by  another  ship,  and  had 
arrived  in  time  and  been  accepted,  there  would  have  been  no  loss  by 
perils  of  the  sea,  within  the  meaning  of  this  insurance.  The  loss  which 
has  happened  is  not  a  loss  by  perils  insured  against,  but  by  retardation  of 
the  voyage.  No  direct  answer  has  been  given  to  the  question  whether, 
if  the  voyage  had  been  delayed  one  day  beyond  the  end  of  May,  or  if 
one  or  two  bags  of  rice  only  had  been  damaged,  there  would  have  been 
a  loss  withii^  the  meaning  of  the  policy.  This  is,  in  effect,  not  an 
insurance  upon  profits  in  the  sense  ascribed  to  the  word  on  the  other 
side,  but  on  the  arrival  of  the  ship  in  a  given  time,  and  the  ability  of 
the  assured  to  perform  his  contract. 

Willes  (with  Martin)  suggested  that  the  declaration  expressly  averred 
that  the  plaintiff  c<did  make  assurance  upon  the  expected  profit  on  the 
said  rice,"  and  the  plea  admitted  this.  [Cresswbll,  J. — There  is  no 
admission :  the  plea  is  the  General  issue,  by  Statute.  Parke,  B. — It 
puts  in  issue  everything.]  Stat.  11  G.  1,  c.  80,  s.  43,  gives  the  Com- 
pany power  to  plead  « that  they  have  not  broke  the  covenant ;"  but  it 
does  not  give*  any  specific  operation  to  the  plea.  [Platt,  B. — Is  not 
the  effect  of  such  an  enactment,  that  the  plea  puts  in  issue  everything  ?] 

Our.  adv.  vulU 

♦Parke,  B.,  now  delivered  the  judgment  of  the  Court.  r*fi^Q 

This  case  was  argued  before  my  brothers  Alderson,  Maule,  ^ 
RoLFE,  Grbsswbll,  Platt,  Williams,  Talfourd,  and  myself,  at  the 
last  sittings.  The  action  is  on  a  policy  of  assurance  of  the  Royal 
Exchange  Assurance  Company.  The  declaration  is  out  of  the  usual 
form.  It  states  that,  before  the  making  of  the  policy,  the  plaintiff  had 
agreed  to  buy  of  Drouhet,  Gardiner  &  Co.  6000  bags  of  rice,  then  sup- 
posed to  have  been  shipped  at  Madras  on  board  the  Edward  Bilton,  to 
arrive  on  or  before  the  end  of  May,  and  guarantied  equal  to  samples, 
at  19«.  a  cwt.,  with  other  matters  unnecessary  to  mention.  It  then 
states  that  the  plaintiff  agreed  to  sell  the  same  6000  bags,  at  208.  Qd* 
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per  cwt.,  on  the  like  terms ;  and  that  the  plaintiff  had  just  reason  to 
expect,  by  reason  of  the  contracts  and  the  arrival  of  the  rice,  to  make 
a  profit  of  6752.,  and  thereupon  caused  the  policy  in  question  to  be 
effected  on  the  said  profit  on  the  said  rice,  which  said  policy  is  set  out. 
It  states  (his  Lordship  here  read  the  material  parts,  as  set  out  in  the 
declaration). 

Upon  the  special  verdict  the  Court  of  Queen's  Bench  gave  its  judg- 
ment in  favour  of  the  plaintiff.  On  the  argument  before  us,  it  was  con- 
tended that  this  judgment  was  erroneous.     And  we  think  it  was. 

The  first  question  discussed  was,  whether  the  plaintiff  had  an  insura- 
ble interest  in  profits  on  the  rice.  Under  the  circumstances  stated  in 
the  special  verdict,  we  feel  no  doubt  that  he  had ;  he  had  entered  into 
a  binding  contract  with  Drouhet  &  Co.,  by  virtue  of  which  he  would 
have  had  a  right  to  6000  bags  of  rice  delivered  to  him  in  England  on 
the  safe  termination  of  the  voyage  of  the  Edward  Bilton  to  England, 
♦ftROl  ^^^^  ^^^  '^'whole  of  that  quantity  of  rice  on  board,  before  the  end 
•^  of  May ;  and  he  had  made  another  contract  to  sell  the  rice  in 
these  events,  by  which  contract  he  had  secured  a  profit  of  la.  6<l.  a 
cwt.  We  have  no  doubt  that  the  plaintiff  might  have  recovered,  in  the 
events  which  have  happened,  a  total  loss,  if  he  had  been  insured  by  a 
policy  properly  adapted  to  the  case,  and  so  drawn  as  to  cover  his  special 
interest  from  the  time  that  the  rice  was  appropriated  by  th^  vendors, 
and  ready  to  be  shipped  at  Madras,  and  also  to  assure  him  against 
losses  of  the  expected  profits,  not  merely  by  the  loss  of  all  the  rice  by 
perils  of  the  seas,  but  by  the  loss  of  any  part  of  it,  or  the  loss  of  the 
ship,  or  delay  of  the  voyage  beyond  the  month  of  May ;  in  any  of 
which  contingencies  this  special  interest  in  profits  would  have  been 
entirely  defeated. 

If  such  an  assurance  had  been  made  on  this  peculiar  interest,  against 
all  these  events,  it  is  obvious  that  the  underwriters  would  have  required 
a  much  larger  premium  for  insuring  so  complicated  a  risk  than  for  an 
ordinary  insurance  by  an  owner  on  goods  or  profit  on  goods,  which 
would  be  liable  to  loss  only  by  perils  of  the  seas  or  other  accidents 
happening  to  the  goods  themselves. 

But  the  question  in  this  case  arises  on  the  policy  declared  upon, 
.  which  is  in  most  respects  in  the  ordinary  form,  attaching  the  risk  to 
the  ship  in  the  port  and  to  the  goods  from  the  loading  on  board.  And 
the  decision  of  that  question  depends  upon  the  true  construction  of  the 
policy  alone ;  the  facts  found  by  the  special  verdict  not  affording  any 
ground  for  putting  a  different  construction  upon  it  than  that  which  its 
words  require.  It  is  probable  that  the  plaintiff  meant  to  insure  his 
*R(i'il  *^V^^^^^  interest,  which  was  defeasible  altogether  on  the  happen- 
-'  ing  of  any  one  of  four  contingencies,  the  loss  of  the  ship,  or  of 
the  whole  of  the  rice,  or  of  part  of  the  rice,  or  the  delay  of  the  voyage ; 
and  to  insure  against  all  of  these  contingencies  happening  by  perils  of 
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the  seas,  or  the  other  losses  mentioned  in  the  policy.  Perhaps  also  he 
may  have  meant  the  policy  to  attach  to  goods  on  shore ;  but  that  is 
less  probable,  as  he  supposed  the  rice  to  be  on  board.  -  The  facts  found 
do  not  enable  us  to  say  that  the  defendants  meant  to  insure  that  inte- 
rest, and  against  all  those  contingencies,  if  that  circumstance  would  make 
any  difference ;  for  it  is  not  found  that  they  knew  the  nature  of  the 
interest  at  the  time  of  the  effecting  of  the  policy.  The  true  question 
is,  what  is  the  meaning  of  the  words  in  the  policy  itself. 

Upon  the  face  of  the  policy,  giving  full  effect  to  the  written  part  of 
it,  we  think  that  the  plaintiff  is  to  be  considered  in  the  same  situation, 
as  to  the  liability,  as  if  he  had  insured  the  ordinary  profits  of  a  parcel 
of  rice  shipped  on  board  the  particular  vessel,  that  is,  the  additional 
value  which  it  was  expected  to  acquire  at  the  termination  of  the  voyage, 
and  against  the  losses  specified.  If  so,  we  think  it  clear  that  the  policy 
attached  only  to  such  rice  as  was  actually  on  board.  The  adventure 
begins  on  the  said  goods  from  and  immediately  after  the  loading  on 
board :  and  we  think  the  insurance  on  the  profit  or  the  additional  value 
of  the  goods  cannot  begin  at  a  different  time;  and,  further,  that  the 
losses  insured  against  by  this  policy  are  only  the  losses  by  perils 
of  the  seas  directly  affecting  the  goods  and  consequently  the  profit  on 
the  goods. 

We  do  not  mean  to  say  that  the  special  interest  *which  the  r#/^/»o 
plaintiff  had  was  not  a  "  profit  on  rice,"  nor  that  it  was  not  in-  *- 
sured  against  certain  risks  by  the  policy  in  certain  events.  It  is  not 
necessary  for  the  defendants  to  contend  that  there  was  a  false  descrip- 
tion of  the  subject  of  the  policy,  so  that  the  underwriters  were  not 
bound  thereby  to  indemnify  the  plaintiff  against  some  losses  happening 
to  it.  We  do  not  say  the  policy  was  void  altogether,  and  the  defend- 
ants not  bound  by  it.  Indeed  we  think  the  defendants  must  be  taken 
to  have  insured  those  insurable  profits  in  rice,  which  the  plaintiff  had, 
answering  the  description  in  the  policy ;  and  he  is  not  stated  to  have 
had  any  other  than  that  in  question :  but  we  are  of  opinion  that,  ac- 
cording to  the  terms  of  that  policy,  it  attached  only  to  profits  arising 
from  goods  actually  put  on  boards  and  indemnifies  only  against  loss  or 
damage  to  those  goods,  just  as  if  ordinary  profits  of  goods  belong- 
ing to  the  owner  of  them  had  been  insured  thereby.  The  defendants, 
therefore,  were  not  liable  on  the  policy  for  the  profit  on  rice  not  on 
board. 

But  it  is  not  necessary  for  us  to  decide  even  this  point ;  for,  if  the 
policy  had  attached  to  the  profit  of  rice  on  shore,  the  defendants  would 
certainly  not  have  been  liable  for  losses  by  perils  of  the  seas,  which  did 
not  directly  affect  them,  but  only  other  rice  comprised  in  the  same  con- 
tract, the  loss  of  which  caused  the  loss  of  all  the  profit  by  reason  of  the 
special  nature  of  that  contract,  which  made  the  profit  to  depend  on  the 
safe  arrival  of  the  whole  of  the  rice  on  board  a  particular  vessel,  and  in 
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a  certain  time.    Who  could  suppose  under  such  a  policy  as  this  that  the 
defendants  were  to  pay  a  total  loss  if  perils  of  the  seas  caused  a  loss 

♦ftfi^l  °^  ^^^  *^*P'  ^^  of  any  part  of  the  rice,  or  a  retardation  of  the  *voy- 
-*  age  ?  We  think  it  clear  that  the  defendants  were  not  bound  to 
indemnify  against  such  events,  entirely  collateral  to  those  on  which 
ordinary  profit  on  goods  depends ;  so  that,  according  to  the  true  con- 
struction of  the  policy,  it  attached  to  the  profit  of  no  goods,  nor  has 
there  been  a  loss  of  the  profit  of  any  goods  by  the  perils  insured 
against,  except  the  1200  sacks,  which  have  been  paid  for  by  the  money 
paid  into  Court.  If  indeed  it  attached  to  the  profit  of  those  on  shore, 
there  has  been  no  loss  of  that  profit  by  perils  of  the  seas,  but  only  a 
retardation  of  the  voyage,  for  which  the  defendants  are  not  responsible, 
unless  on  a  policy  specially  providing  for  such  an  event. 

Judgment  reversed. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
WEEDON  V.  WOODBRIDGE.    Jan.  22. 
Reported,  13  Q.  B.  470  (E.  C.  L.  R.  vol.  66). 


m  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
GOSLING  V.  VELEY  and  Another.     Jan.  22. 
Reported,  12  Q.  B.  828  (E.  C.  L.  R.  vol.  64). 


♦664]      *IN"  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
GREY  and  Others  v.  FRIAR.     Jan.  22. 
Reported,  16  Q.  B.  901  (E.  C.  L.  R.  vol.  69). 
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GASKILL  V.  SKENE.    Jan.  23. 

ABsnmptii  for  money  had  and  received.  Plea:  Xon  aesampsit  Partiouhir  of  demand,  for 
"  oaah  received  bj  the  defendant  from  D.,  being  lOf .  in  the  pound  on  a  debt  of  b2L  5«.  at  one 
time  dne  from  plaintiff  to  defendant,  whiek  had  been  jprevioutiy  paid  6y  plaimtiff  to  d^endanU" 
On  the  triali  a  letter  from  D.  to  defendant  was  received  in  evidence.  It  stated  that,  through 
an  oreraighty  10*.  in  the  pound  had  been  paid  to  the  defendant,  though  the  debt  of  521.  6«.  had 
been  previously  satisfied  by  the  payment  of  39/.  10«.  and  the  deduction  of  discount,  and  it 
requested  thti  defendant  would  return  the  amount  No  answer  was  sent  Evidence  waa 
given  aa  to  the  payment  of  30/.  lOf.  The  Judge,  in  summing  up,  said  that  the  statements  in 
the  letter  were  no  evidence  of  the  truth  of  the  matters  therein  stated,  but  that  the  jury  might 
dnw  an  inference  from  the  defendant's  silence  on  receiving  such  a  demand.  And  he  left  it  to 
the  Jury  to  say,  on  the  whole  evidence,  whether  the  debt  of  62/.  6«.  was  or  was  not  discharged 
before  the  payment  referred  to  by  D.    Verdict  for  plaintiff. 

Held,  on  motion  for  a  new  trial,  that  the  letter  was  properly  received,  being  in  substance  a 
demand,  and  containing  such  statements  only  as  might  fairly  accompany  a  demand :  and  that 
there  was  no  misdirection,  as  the  payment  of  a  smaller  sum,  with  discount^  was  a  sufficient 
discharge  of  the  larger  debt  to  bear  out  the  allegation  in  the  particular. 

Assumpsit  for  money  had  and  received.  Pleas,  except  as  to  16/. 
12^.,  parcel,  &c.,  Non  assumpsit  and  Set-off;  and  as  to  16{.  128.  pay- 
ment into  Court. 

The  plaintiff  took  the  money  out  of  Court ;  and  issue  was  joined  on 
the  other  pleas. 

Particulars  of  demand. 

«« To  cash  received  by  the  defendant  of  Mr.  Dobie  on  the  plaintiff's 
account,  being  10«.  in  the  pound  on  a  debt  of  521,  5«.  at  one  time  r:^/*/^«- 
due  from  the  plaintiff  to  *the  defendant,  which  had  been  pre-  ^ 
Tiously  paid  by  the  plaintiff  to  the  defendant        •        -       £26     2     6 

To  cash  received  by  the  defendant  of  Mr.  Dobie 
on  the  plaintiff's  account,  being  10«.  in  the  pound 
on  account  of  a  debt  of  41.  58.  6d.  due  from  the 
plaintiff  to  the  defendant  229 


£28     6     3 
And  the  plaintiff  gives  credit  for  such  debt  of  -        -  4    5    6 


£23  19  9 
On  the  trial  before  Lord  Denman,  C.  J.,  at  the  sittings  in  Middlesex 
after  Hilary  term,  1849,  it  appeared  that  Mr.  Dobie  had  been  employed 
to  compound  with  the  plaintiff's  creditors  by  paying  each  of  them  108. 
in  the  pound,  and  that  he  had  paid  defendant  26/.  28.  6(2.,  as  108.  in  the 
pound  on  a  debt  of  52/.  58.  Subsequently  Mr.  Price,  who  was  employed  - 
as  accountant  for  the  plaintiff's  estate,  wrote  four  letters  to  the  defend- 
ant, to  which  he  received  no  answer.  The  plaintiff 's  counsel,  having 
called  for  these  letters,  which  were  not  produced,  offered  secondary 
evidence  of  their  contents.  The  defendant's  counsel  objected  that  they 
could  not  be  evidence  unless  it  were  shown  that  the  defendant  in  some 

2m2 
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yrtkj  acted  upon  them.     The  Lord  Chief  Jostice  received  the  evidence. 
The  first  letter  was  as  follows. 

«  December  8,  1846. 

«  Mr.  Dobie  has  handed  me  your  letter  of  the  26  May  last,  acknow- 
ledging the  receipt  of  check  for  262.  2%.  6(2.,  being  108.  in  the  pound  on 
your  former  account  of  522.  58.  Od,  against  Mr.  Gaskill,  and  also  enclo- 
^aaai  ^^°S  ^another  account  for  42.  58.  6(2.,  which  latter  claim  not  being 
^  included  in  my  list  of  liabilities,  he  requested  me,  as  accountant 
to  the  estate,  to  examine  and  arrange  with  you.  I  find  this  latter 
account  correct  in  every  respect ;  but,  with  regard  to  the  former  ac- 
count, have  just  discovered  that,  through  an  oversight,  it  was  sent  to 
Mr.  Dobie  as  being  unpaid^  although  I  now  find  it  was  settled  by  Mr. 
Gaskill  himself  in  October  last  year  in  full  by  a  check  for  392.  lOt. 
which  was  never  returned  to  Mr.  G.'s  clerk  in  the  cash  account,  and 
was  not  consequently  posted  to  your  debit  in  the  ledger,  and  therefore 
included  in  the  list  of  creditors  ;  you  will  be  good  enough  therefore  to 
look  to  your  cash  account  of  that  date  (October  1845),  where  you  will 
find  my  statements  correct,  and  I  shall  be  happy  to  hear  from  you  on 
the  subject  per  return ;  and,  if  you  will  oblige  me  with  the  name  of 
your  London  agent,  I  shall  be  happy  to  wait  on  him  with  the  receipts 
for  both  payments ;  and  we  can  then  come  to  an  arrangement  as  to  the 
account  for  the  42.  5$.  6(2." 

The  other  letters  referred  to  this,  and  complained  that  no  answer  was 
given. 

There  was  also  evidence  of  a  conversation  with  the  defendant,  in  which 
he  acknowledged  that  he  had  received  the  check  for  892.  108.,  but  said 
he  had  agreed  to  take  off  only  5  per  cent,  discount  from  the  522.  58., 
and  had  received  the  check  on  account  of  the  balance,  and  not  in  dis- 
charge of  the  whole.  A  receipt  for  472.  signed  by  the  defendant  was 
put  in  ;  but  the  sum  of  472.  was  written  on  an  erasure ;  and  it  was  not 
satisfactorily  explained,  on  any  hypothesis,  how  that  sum  was  come  to. 
*fifi71  '-^^^  Lord  Chief  Justice,  in  summing  up,  told  the  *jury  that 
-*  the  letters  were  not  evidence  of  the  truth  of  the  statements  con- 
tained in  them,  but  that  the  silence  of  the  defendant  after  receiving 
such  letters  was  a  fact  from  which  they  might  draw  an  inference.  He 
left  it  to  the  jury  to  find  for  the  plaintiff  or  defendant,  according  as 
they  thought  that  the  debt  of  522.  58.  had  or  had  not  been  discharged 
before  the  payment  by  Mr.  Dobie.  Verdict  for  plaintiff.  0*MaUet/^  in 
the  ensuing  term,  obtained  a  rule  nisi  for  a  new  trial  on  the  grounds  of 
the  improper  reception  of  evidence,  and  of  misdirection. 

M.  ChamherB  and  Pigott  now  showed  cause. — The  letters  were  pro- 
perly received.  In  all  cases  where  a  statement  either  verbal  or  written 
is  made  to  a  party,  it  is  evidence  as  explanatory  of  his  conduct :  if  he 
does  not  contradict  the  statement,  his  silence  is  certainly  not  equiva- 
lent to  an  admission  that  the  statement  is  true,  and  in  many  instances 
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the  inference  against  him  arising  from  such  silence  is  of  no  weight ; 
but  in  such  an  instance  as  the  present  it  is  strong.  This  letter  was  not 
an  officious  communication,  but  a  statement  of  facts  within  the  defend- 
ant's knowledge,  coupled  with  a  demand  on  the  defendant  which,  if  the 
facts  were  true,  the  writer  was  entitled  to  make.  No  fair-dealing  man 
in  the  defendant's  position  would  have  refrained  from  explaining  the 
mistake  of  the  writer,  if  there  was  one ;  and  the  jury  might  properly 
draw  an  inference  from  his  not  doing  so.  But  it  is  sufficient  to  say  that 
there  are  possible  cases  in  which  silence  after  a  demand  affords  an  infer- 
ence against  the  party  who  is  silent ;  for,  if  there  is  any  such  instance, 
the  evidence  is  admissible,  subject  to  observation  on  *its  weight  r^f*i»Q 
in  the  particular  case.  As  to  the  misdirection,  the  point  made  ^ 
at  the  trial  was  that  there  could  not  be  a  payment  of  a  larger  sum  by 
a  smaller ;  no  doubt  this  is  technically  true :  but,  unless  it  is  to  be 
received  as  law  that  no  agreement  to  take  off  discount  can  ever  be  bind- 
ing, it  must  be  a  question  for  the  jury  whether  the  parties  did  agree  to 
take  off  discount,  be  it  large  or  small. 

O'Maliey  and  Spinksj  contrd. — ^First :  the  letters  were  not  admissi- 
ble. When  a  party  sends  an  answer  to  a  letter,  or  after  receiving  it 
acts  in  a  particular  way,  the  letter  may  be  evidence  to  explain  the 
answer  or  the  conduct ;  but  it  cannot  be  given  in  evidence  without  the 
answer ;  Richards  v.  Frankum,  9  Car.  &  P.  221  (E.  C.  L.  R.  vol.  88) ; 
and  the  same  point  was  ruled  by  Patteson,  J.,  at  the  Ipswich  Assizes, 
in  an  unreported  case.  If  he  does  nothing,  there  is  nothing  to  explain, 
and  the  letters  are  not  evidence ;  Fairlie  v.  Denton,  8  Car.  &  P.  108.(a) 
If  notice  was  a  part  of  the  plaintiff's  case,  such  part  of  the  letter  as 
amounted  to  notice  might  be  evidence,  but  not  the  rest.  But  it  was  no 
part  of  the  plaintiff's  case  that  notice  was  given.  It  would  be  very 
mischievous  if  a  plaintiff  were  permitted  to  prove  his  case  by  showing 
that  he  stated  it  in  a  letter  sent  to  the  defendant,  and  that  the  defend- 
ant did  nothing.  Secondly :  there  was  a  misdirection.  The  particulars 
show  conclusively,  as  against  the  plaintiff,  that  the  debt  was  once  due, 
and  was  522.  5s.  That  could  not  be  satisfied  by  the  payment  of  a 
smaller  sum,  392.  10«.  The  defendant  might,  the  day  after  he  received 
that  sum,  have  *sued  for  the  balance  of  122.  15«.,  and  the  plain-  r^c/t/tq 
tiff  would  have  had  no  defence ;  Fitch  t;.  Sutton,  5  East,  280 ;  ^ 
1  Smith's  Lead.  Ca.  147  (3d  ed.),  note  to  Cumber  v.  Wane,  1  Stra.  426. 
There  was  no  evidence  in  the  present  case  that  the  amount  was  in  dis- 
pute, or  unliquidated :  and  the  Judge  ought  to  have  told  the  jury  that, 
even  if  the  parties  agreed  to  deduct  the  large  discount,  the  balance  of 
192.  16«.  remained  due  from  the  plaintiff  to  the  defendant ;  and  conse- 
quently that  the  plaintiff  was  not  entitled  to  recover  the  whole  sum. 

Pattbson,  J. — ^I  think  that  the  rule  should  be  discharged.     It  is 
scarcely  possible  to  make  a  demand  without  stating  the  circumstances 

(a)  S.  C.  (not  8.  P.)  8  B.  A  C.  395  (E.  C.  L.  R.  toL  16). 
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under  which  it  arose.  Taking  that  into  consideration,  the  letters  here 
seem  to  me  to  amount  to  little  more  than  a  demand;  and,  if  a 
letter  making  a  demand  on  the  defendant  would  be  admissible  in  evi- 
dence without  proof  of  his  acting  on  it,  these  letters  are  admissible. 
In  Fairlie  v.  Denton,  a  distinction  was  taken  between  that  portion  of 
the  letter  which  amounted  to  a  demand  and  the  rest.  Lord  Tentb&dek 
admitting  that  part  to  be  read.  We  do  not  therefore  touch  upon  anj 
decided  case  or  set  any  bad  precedent  by  saying  that  these  letters, 
amounting  to  a  demand  on  the  defendant,  were  properly  received  in 
evidence  against  him.  I  do  not  think  either  that  there  was  any  misdi- 
rection. The  Lord  Chief  Justice  told  the  jury  that,  if  they  thought 
the  parties  had  agreed  to  deduct  the  larger  discount,  the  plaintiff  was 
*fi7m  ^^^^^^^^  ^^  recover  the  whole  *8um  afterwards  paid  to  the  defend- 
^  ant.  The  jury  took  the  plaintiff's  view  of  the  case ;  and  we  are 
not  now  inquiring  whether  their  verdict  was  against  evidence  or  not. 
I  think  it  would  be  going  too  far  to  say  that  the  form  of  the  particulars 
made  it  incumbent  on  the  plaintiff  to  prove  that  there  had  been  a  pay- 
ment in  cash  of  52Z.  5«.  0(2.  All  that  he  had  to  show  was  the  amount 
on  which  IO9.  in  the  pound  was  paid  to  the  defendant,  and  that  the 
original  debt  was  satisfied,  either  by  payment  in  cash  in  full,  or  bj 
a  cash  payment  after  discount  was  allowed.  This  he  did  prove ;  the 
defendant  could  not  have  been  misled  by  the  form  of  the  particulars. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  rule  in  Cumber  v. 
Wane  is  not  applicable  to  such  a  case  as  this.  It  is  not  in  question 
here  whether  the  payment  of  the  debt  after  deducting  discount  could 
properly  be  pleaded  as  payment.  The  form  of  the  pleadings  leaves  it 
open  to  show  a  discharge  in  any  way.  As  to  the  other  point,  I  agree 
with  the  defendant's  counsel  that  there  may  be  a  mischievous  attempt 
to  manufacture  evidence  by  making  a  tricky  statement  of  the  party's 
case,  and  then  offering  it  in  evidence  as  having  been  served  on  the  other 
party  as  a  demand.  I  hope  that,  whenever  such  an  unworthy  attempt  is 
made,  the  judge  will  take  care  to  baffle  it,  either,  when  practicable,  by 
striking  out  the  improper  statement,,  or,  where  that  cannot  be  done, 
by  cautioning  the  jury  and  making  to  them  proper  comments  on  the 
>^fi711  ^^^^^^  pursued.  But  surely,  when  such  letters  as  these  were 
-^  *sent  to  the  defendant,  his  silence  was  evidence  from  which  the 
jury  might  reasonably  draw  an  inference. 

Erle,  J. — I  also  think  the  letters  admissible.  To  make  an  intel- 
ligible demand,  some  statement  of  the  facts  on  which  the  demand  arises 
must  be  made.  These  letters  do  not  go  farther  than  was  fair  for  that 
purpose.  I  also  think  there  was  no  misdirection.  It  is  true  that,  in 
pleading,  a  lesser  sum  cannot  be  treated  as  payment  of  a  greater.  But 
particulars  of  demand  are  to  be  construed,  not  as  pleadings,  but  in  the 
sense  which  the  words  bear  in  ordinary  use.  Now  every  one  knows 
from  his  own  private  experience,  and  we  judicially  learn  in  the  course 
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of  the  trials  before  us,  that  a  larger  debt  may,  by  a  customary  trade 
allowance,  or  by  deducting  discount  or  otherwise,  be  discharged  by  the 
payment  of  a  smaller  sum,  and  that  in  common  language  the  account 
would  then  be  said  to  be  paid.  It  is  in  that  sense  that  the  particulars 
must  be  understood :  and,  that  being  so,  the  Lord  Chief  Justice  left  the 
proper  question  to  the  jury.  Rule  discharged. (a) 

(«)  Reported  by  C.  BlaekbarD,  Esq. 


The  WATERFORD,  WEXFORD,  WICKLOW,  and  DUB-  p^g^g 
LIN  Railway  Company  v.  LOGAN.     Jan.  81.       *- 

Debt  by  a  Railway  Company  against  defendant,  alleged  to  have  been  the  holder  of  shares,  for 
ealls  alleged  to  have  been  *'  duly  made." 

Motion  for  leave  to  plead,:  1.  Never  indebted.  2.  Defendant  not  holder  of  shares.  ^  That 
defendant  was  pot  on  the  register  by  frand  of  the  plaintiffs. 

i.  That  defendant  was  mentioned  in  the  pluntiffs'  special  Act  as  liaxMig  »ub§erihed  to  the  un- 
dertaking ;  that  by  sneh  sabscriptlon  he  became  holder  of  tho  shares :  and  that  he  was  indnoed 
to  snbscribe  by  fiwnd  of  the  pUintiifs. 

f^  That  the  calls  were  made  for  fraudulent  purposes,  known  to  plaintiffs,  and  tho  making  -of  them 
was  a  fraud  on  defendant 

7.  (Retained  by  defendant  on  being  put  to  his  election  between  this  and  two  similar  pleas, -6  and 
11.)  That,  before  passing  of  the  special  act  and  formation  of  a  register,  «nd  before  the 
making  of  calls,  defendant,  an  original  subscriber,  sold  his  scrip  and  interest,  and  the  Com- 
pany agreed  with  the  Tendee  to  register  him  for  the  shares,  and  that  he  should  be  the  share- 
bolder;  but  that  they  afterwards  registered  defendant  for  the  shares  against  his  will  and  that 
)f  the  vendee ;  and  that  defendant  never  was  the  shareholder  except  as  in  this  plea  aforesaid. 

8.  Agreement  between  plaintiffs  and  defendant  that  the  calls  should  be  rescinded. 
1^.  That  the  pluntiiEi'  Act  was  obtained  by  fraud  of  the  plaintiffs  and  others. 

20.  Traverse  of  the  calls  being  duly  made  as  alleged  in  the  declaration. 

12.  That,  when  the  calls  were  made,  capital  had  not  been  bond  fide  subscribed  to  a  certain 
amount  required  by  the  special  Act,  but  part  of  such  subscription  had  been  fraudulently  ob- 
tained by  plaintiffs;  that  Uiere  were  no  subscriptions  to  the  said  amount;  and  that  until  such 
subscriptions  were  made,  plaintiffs  had  no  power  to  make  calls. 

1.3.  That  notice  of  the  calls  was  not  duly  given. 

Pleas  I  and  2  were  allowed. 

Plea  3  was  disallowed,  as  a  plea  to  evidence,  namely  the  anticipated  evidence  of  the  Register. 

4.  Disallowed  as  an  inoonsistent  and  bad  plea. 

6.  Allowed. 

7.  Disallowed  as  an  argumentative  traverse  of  being  shareholder. 

8.  Allowed. 

9.  Disallowed,  as  suggesting  an  inadmissible  defence. 

10..  Disallowed,  on  the  word  "duly''  being  struck  out  of  the  declaration. 

12.  Allowed,  as  raising  a  fidrly  disputable  question  on  the  special  Act  and  on  the  Companies  and 

Lands  Consolidation  Aete,  1845. 
1.3.  Disallowed,  the  defence  being  provable  under  Nunquam  indebitatss. 

Debt.  The  declaration  stated  that  defendant  was  and  is  the  holder 
of  divers,  to  wit,  twenty,  shares  in  the  said  Company,  and  was  and  is 
indebted  to  them  in  a  large,  &c.,  viz.  802.,  in  respect  of  a  call  of  a  cer- 
tain sum,  viz.  10«.,  upon  each  of  the  said  shares,  theretofore,  viz.  on 
2(Hh  February,  1847,  duly  made  by  the  said  Company,  and  for  and  in 
respect  of,  &c.  (another  call,  of  12.  per  share,  duly  made  on  22d  De- 

VOL,  XIV. — 68 
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*fi7^l  ^^^'^^^j  1847) ;  by  *rea8on  of  which  sum  of  SOL  being  unpaid, 
-*  an  action  hath  accrued  to  the  said  Company  by  virtue  of  stat.  8 
k  9  Vict.  0. 16  (The  Companies  Glauses  Consolidation  Act,  1845),  and  of 
an  act,  fcc,  9  &  10  Vict.  c.  ccviii.,(a)  lobal  and  personal  public,  to  demand 
from  defendant,  &c. 

Defendant  took  out  at  a  summons  to  show  cause  why  he  should  not 
be  at  liberty  to  plead  the  several  matters  specified  in  the  following 
abstract. 

1.  Never  indebted. 

2.  TTra verse  of  defendant  being  the  holder  of  shares,  &c. 

8.  That  defendant  was  put  and  placed  on  the  register  of  shareholders 
of  the  Company,  and  was  registered  as  a  shareholder,  by  fraud  of  plain- 
tiffs and  others. 

4.  That  defendant  is  one  of  the  persons  mentioned  in  plaintiffs'  first 
act,  1846,(6)  as  having  subscribed  to  the  undertaking,  by  virtue  of  which 
subscription  he  became  holder  of  the  shares ;  that  he  was  induced  to  so 
subscribe  by  the  fraud  of  plaintiffs  and  others. 

5.  That  defendant  is  one  of  the  persons  mentioned  in  the  said  act  as 
having  subscribed  to  the  undertaking :  that  defendant  did  so  subscribe ; 
by  virtue  of  which  subscription  he  became  holder  of  shares  as  alleged  in 
*R74.1  *^^^  declaration :  that,  after  the  passing  of  plaintiffs'  said  act, 

-*  and  before  any  meeting  of  directors  or  of  shareholders  was  held, 
&c.,  and  before  the  making  of  the  said  calls,  and  before  making,  &c.,  of 
any  register  of  shareholders  under  the  statute,  defendant  agreed  to 
assign,  transfer,  &c.,  and  did  transfer  and  deliver,  &c.,  the  said  shares, 
and  all  defendant's  interest  therein  and  in  the  said  Company,  &c. ;  and 
the  scrips,  receipts,  &c.,  were  then  delivered  to  the  transferee :  and  that 
plaintiffs  and  the  transferee  agreed,  with  consent  of  defendant,  that  the 
transferee  should  be  the  holder,  &c.,  of  the  said  shares  instead  of 
defendant,  and  that  the  transferee  should  be  accepted  and  registered 
as  holder  of  said  shares :  That  defendant  was  afterwards  registered 
against  his  will  and  against  the  will  of  the  transferee;  and  that 
defendant  was  never  the  holder  of  said  shares  save  as  in  this  plea 
aforesaid. 

6.  That  the  calls  were  fraudulently  made  by  plaintiffs  for  certain 
fraudulent  and  illegal  purposes,  &c.,  to  the  plaintiffs  well  known ;  and 
that  the  making  of  such  calls  was  a  fraud  on  the  defendant. 

(a)  '*  For  makiDg  a  rulway  and  branch  railway,  to  be  called  '  The  Waterford,  Wexford,  Wiek- 
low,  and  Dublin  Railway.' "  Sect.  1  expressly  incorporates  the  Companies,  Lands  and  Railways 
Clauses  Consolidation  Acts,  1845.  An  Act  (referred  to  in  the  text,  p.  676,  poet),  10  A  11  Vice 
0.  Ixi.,  local  and  personal  public,  was  passed  in  the  following  session  of  Parliament,  "  To  avtho- 
liae  certain  alterations  of  the  line  of  the  Waterford,  Wexford,  and  Wicklow  Railway,  and  to 
amend  the  Act  relating  thereto." 

(b)  Btat  0  A  10  Vict.  c.  ccyiiL,  s.  3,  which  enacted  that  certain  persons  named,  and  all  other 
persons  and  corporations  who  have  already  subscribed  or  shall  hereafter  subscribe  to  the  iiader> 
taking,  and  their  executors,  Ac,  respeotiTcly,  shall  be  united  into  a  company,  Ae.,  and  iBoer- 
porated,  Ac.  By  sect  4,  the  Company's  capital  was  to  be  2,000,000/.  Sect  6  regulated  Ikt 
making  of  calls. 
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7.  That,  before  the  passing  of  plaintiffs*  first  act,  1846,  and  before 
any  register  of  shareholders,  &c.,  was  formed,  &c.,  and  before  making 
of  the  calls,  &c.,  defendant,  being  an  original  subscriber,  agreed  to  Bell, 
and  sold,  &c.,  his  scrip  and  interest  in  the  plaintiffs*  Company  to  a  per- 
son whose  name  is  to  him  unknown,  and  delivered  the  scrip  to  the  pur- 
chaser. That  the  vendee  applied  to  the  plaintiffs  to  be  registered  as  a 
shareholder ;  and  that  the  Company  and  vendee  agreed  to  register  him, 
and  that  the  vendee  should  be  the  holder  of  the  said  shares  and  be 
registered  in  respect  thereof,  &c.  That  the  Company  afterwards  regis- 
tered defendant's  *name  for  said  shares  and  interest  against  his  r^onr 
will  and  against  the  will  of  the  vendee ;  and  that  defendant  never  '- 
was  the  holder  of  the  said  shares  except  as  in  this  plea  aforesaid. 

8.  That,  after  the  accruing  of  the  causes  of  action  in  the  declaration 
mentioned,  it  was  agreed  between  plaintiffs  and  defendant  and  others 
that  the  calls  should  be  rescinded,  &c.,  and  that  defendant  should  not 
be  called  upon  to  pay  the  said  calls :  that  such  agreement  was  accepted 
in  satisfaction  of  said  causes  of  action. 

9.  That  the  plaintiffs*  first  act  of  parliament,  first  mentioned  in  the 
declaration,  was  obtained  by  fraud,  &c.,  of  plaintiffs  and  others. 

10.  Traverse  of  calls  being  duly  made  as  alleged  in  the  declaration. 

11.  That  defendant  is  one  of  the  persons  mentioned  in  plaintifb'  first 
act  as  having  subscribed,  &c. :  that  he  became  holder  of  the  said  shares 
as  mentioned  in  the  declaration :  that,  before  the  passing  of  said  act, 
and  before  the  making  of  calls,  defendant  sold  the  said  shares,  and  the 
scrip  after  mentioned,  and  all  his  interest  under  such  contract ;  and  the 
said  scrip  receipts,  &c.,  were  then  delivered  over  to  said  vendee  (such 
scrip  having  been  given  to  defendant  by  plaintiffs  as  representing  his 
share  and  interest  in  plaintiffs'  undertaking) :  that  the  vendee,  after  the 
passing  of  the  said  first  act,  and  before  the  making  of  the  calls,  &c., 
applied  to  plaintiffs  to  register  him  as  holder  of  the  said  shares :  that 
plaintiffs  refused  to  do  so,  and,  against  the  wish  of  the  vendee  and  the 
defendant,  and  before  the  making  of  the  calls,  registered  defendant  as 
the  holder  of  the  shares :  and  that  defendant  was  not  holder  of  shares 
except  as  in  this  plea  aforesaid. 

*12.  That,  at  the  times,  &c.,  of  making  of  the  calls,  the  r^^ojf^ 
capital  of  the  plaintiffs,  required  by  the  first  Act  mentioned  in  ^ 
the  declaration,(a)  and  by  a  second  Act  relating  to  plaintiffs'  Company 
(1847),(i)  to  the  extent  of  1,500,0002.,  had  not  been  bon&  fide  sub- 
scribed for  as  required  by  the  said  Acts,  &c.,  but  that  a  great  portion 

(a)  S  A  9  Viot  «.  16,  U  the  Snt  Mt  mentioned;  but  stat  9  A  10  Viet  e.  eoTiiL,  aaemi  to  be 
intended. 

(b)  Stat  10  A  11  Vict  e.  Izi.,  b.  22,  referred  to  the  Lands  CUumb  Coneolidation  Aot»  lSi6,  and 
enacted  that,  when  and  bo  soon  as  1,500,000^  should  have  been  sabBoribed,  and  the  sabaeription 
thereof  eertified  in  manner  required  by  the  Aet  of  1845  aa  to  BubBcription  of  the  whole  oi^ltal, 
ft  should  be  lawful  for  the  Company  to  put  in  force  all  the  powers  ef  the  Aet  authorising  tha 
eonstmction  of  the  railway,  as  to  that  portion  which  is  situate  between  the  Dublin  and  Kings- 
town  railway  and  the  town  of  Wexford. 
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of  such  subscription  was  fraudulently  obtained  bj  tbe  plaintiffs :  that 
there  were  no  subscriptions  to  the  amount  aforesaid  at  the  times  of 
making  of  the  calls,  &c. ;  and  that  plaintiffs  had  no  power  to  make  ealb 
until  such  subscription  was  made. 

13.  That  no  notice  of  calls  was  duly  given. 

On  the  hearing  of  the  summons,  Erle,  J.,  allowed  the  Ist,  2d,  8th, 
and  18th  pleas,  and  disallowed  the  rest. 

Prenttee,  in  this  term,(a)  moved  that  the  order  of  Erle,  J.,  might  be 
rescinded  as  to  the  disallowance,  and  all  the  pleas  allowed.  It  appeared, 
on  affidavit  in  support  of  the  motion,  that  shareholders  in  default,  to 
the  amount  of  80,000{.,  had  disputed  the  legality  of  the  calls  and  refused 
to  pay  them ;  that  actions  in  which  the  legality  of  the  calls  was  dis- 
puted had  been  brought  in  the  Court  of  Exchequer,  and  consolidated ; 

«fi77l  ^^^  ^^^^  ^^^  ^^  stated  to  Erlb,  J.,  who  disallowed  *tfae  pleas 
-*  (except  as  above  stated),  observing  that,  by  this  course,  he  should 
give  an  opportunity  for  bringing  the  question  of  their  validity  before 
the  full  Court.  The  affidavit  also  stated  that  the  pleas  as  to  the 
register  of  shareholders  were  disallowed  by  his  Lordship  as  being  pleas 
to  evidence,  and  because  the  same  questions  were  opened  under  the  1st 
and  2d  pleas  ^allowed :  that  the  pleas  as  to  the  transfers  were  disallowed, 
because  the  defences  would  be  open  undef  the  1st  and  2d  pleas :  that 
the  pleas  as  to  fraud  were  disallowed,  because,  if  the  fraud  could  be  set 
up,  the  other  pleas  gave  the  opportunity :  that  the  10th  plea  was  dis- 
allowed <<as  being  open  under  the  1st  and  2d  pleas  :"{h)  and  that  the 
12th  plea  was  disallowed  as  not  having  reasonable  grounds,  and  in 
exercise  of  the  discretion  of  the  Judge  under  the  statute  of  Anne.(e} 
There  was  an  affidavit  of  merits. 

Prentice  contended,  as  to  the  8d  plea,  that,  although  it  might  seem 
to  be  a  plea  only  to  evidence,  which  evidence  was  the  register,  the  sub- 
stance was  that  defendant's  name  was  on  the  register  by  fraud.  It  is 
true  that,  under  stat.  8  &  9  Vict.  c.  16,  sects.  8,  28,  the  register  is 
primfi  facie  evidence  that  the  party  named  is  a  shareholder :  but  he 
may  be  wrongfully  there,  after  a  transfer  of  his  share,  the  Company 
refusing  to  register  the  transferee,  and  thereby  keeping  the  transferor 
liable  to  calls,  as  the  plaintiff  was  in  Sayles  v.  Blane,  antd,  p.  205. 
[Pattbson,  J. — The  defence  is,  not  that  the  defendant  was  fraudulently 
*R7f^1  ''^S^^^^^®^)  ^^^  *that  the  plaintiffs  fraudulently  refused  to  regis- 
^  ter  another  person.  Coleridge,  J. — The  allegation  of  being 
«  registered"  as  a  shareholder  implies  the  act  of  registration  itself. 
Erle,  J. — I  thought  that,  if  the  name  was  on  the  register  by  fraud, 
the  mere  fact  of  its  being  there  was  not  more  than  primfi  facie  evi- 
deuce,((2)  and  the  defence  would  be  let  in  by  the  plea  that  defendant 

(a)  January  17th.    Before  Patteson,  Colbridgb,  and  Erls,  Ji. 

(h)  So  in  the  affidavit.  (e)  4  Ann.  e.  16,  s.  4 

{d)  See  West  Cornwall  Railway  Co.  v.  Mowatt,  15  Q.  B.  521  (E.  C.  L.  R.  toI.  69). 


14  ADOLPHUS  &  ELLIS.    N.  S.  678 

was  not  a  shareholder.  Coleridge,  J. — You  are  charged  by  the  decla- 
ration as  being  the  holder  of  divers  shares ;  and  you  traverse  that.] 
Under  stat.  8  &  9  Vict.  c.  16,  s.  8,  a  party,  to  be  deemed  a  shareholder, 
and  so  liable  to  calls,  must  be  both  a  holder  of  shares  and  registered. 
The  defendant  here  both  denies  being  holder,  and  contends  that  he  is 
on  the  register  by  fraud ;  and  fraud  must  be  specially  pleaded.  The 
defence  raised  by  plea  4  is  that  the  defendant  was  deceived  into  sub- 
iscribing.  The  plea  is  like  that  of  infancy,  which  has  been  several  times 
discussed  in  actions  for  calls,(a)  and  may,  with  proper  averments,  be  a 
defence.  [GoLBRiDaB,  J. — Supposing  you  prove  a  fraud  of  individuals, 
A.,  B.,  and  C,  before  the  formation  of  the  Company,  how  is  that  a 
fraud  of  the  Company  ?]  It  is  the  fraud  of  the  promoters ;  and  the 
Company  cannot  disclaim  their  proceeding ;  Edwards  v.  Grand  Junction 
Railway  Company,  7  Sim.  837,  1  Mylne  &  Cr.  650.  Plea  5  is  not  a 
mere  denial  of  being  holder,  and  ought  to  be  allowed.  A  person  not 
on  the  register  may  be  a  shareholder  for  the  purpose  of  holding  scrip, 
yet  not  for  the  purpose  of  being  liable  to  *call8 ;  Newry  and  r^^^^jQ 
Enniskillen  Railway  Company  v.  Edmunds,  2  Exch.  118.t  This  ^ 
plea  shows  that  the  defendant  was  placed  in  the  condition  of  liability 
contrary  to  agreement.  A  like  argument  applies  to  pleas  7  and  11. 
Plea  6  is  not  that  the  Company  will  apply  the  produce  of  the  calls  to 
illegal  purposes,  but  that  the  calls  were  expressly  made  for  such  pur- 
poses :  it  therefore  raises  a  legitimate  question.  To  plea  9  the  objec* 
tion  is  that  an  act  of  parliament  cannot  be  supposed  to  have,  been 
obtained  fraudulently.  But  acts  like  the  present  have  often  beep  looked 
upon  in  the  light  of  private  contracts ;  and  it  is  laid  down  generally  in 
7  Bac.  Abr.  436,  437  (7th  ed.),  tit.  Statute  (A),  that  a  statute  may  be 
void  as  being  against  common  right  or  reason,  or  natural  equity.  As  to 
plea  10 :  the  declaration  states  that  the  calls  were  duly  made ;  and  the 
term  "duly"  being  so  indefinitely  used,  the  defendant  could  not  safely 
omit  traversing  the  averment.  Plea  12  raises  a  bonfi  fide  question, 
whether  stat.  10  &  11  Vict.  c.  Ixi.  s.  22,  restrains  the  making  of  calls, 
or  only  the  laying  down  of  the  railway.  Cur.  adv,  vult 

Patteson,  J.,  on  a  subs^uent  day  of  the  term  (January  26th),  said : 
The  third  plea,  we  think,  ought  not  to  be  allowed,  because  it  is  in  truth 
nothing  more  than  an  assumption  that  the  plaintiffs  will  attempt  to 
prove  that  the  defendant  is  a  shareholder  by  the  production  of  the 
register :  it  is  by  anticipation  showing  that  the  register  is  not  conclu- 
sive ;  which  is  nothing  more  than  pleading  to  the  evidence.  The  r^/*oA 
4th  plea,  *we  think,  is  inconsistent  in  itself;  because  it  shows  ^ 
on  the  face  of  it  that  the  defendant  had  subscribed  to  the  undertaking 
before  the  act  of  Parliament  incorporating  the  Company  had  passed ; 

(a)  See  Cork  and  Bandon  Railway  Compaoy  o.  Casenove,  10  Q.  B.  035  (E.  C.  L.  R.  voL  50) ; 
Newry  and  EnniskilleD  Rutlway  v.  Coombe,  3  Exch.  565 ;f  Birkenhead,  Lancashire,  and 
Cheshire  Junction  Railway  Company  o.  Pilcher,  5  Exch.  24  jf  Dublin  and  Wickiow  Railway 
Company  v.  BWck,  8  Exch.  ISl.f 
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jet  it  goes  on  to  say  that  he  hecame  a  subscriber  to  the  Companj  by 
the  fraud  of  the  plaintiiTs :  therefore  it  alleges  that  he  became  a  sub- 
scriber by  the  fraud  of  the  Company,  which  did  not  exist  at  the  time 
when  he  subscribed.  That  plea,  therefore,  cannot  be  allowed.  The 
5th,  7th,  and  11th  pleas  seem  to  be  the  same  plea  in  different  forms: 
therefore  the  defendant  must  elect  to  take  one  of  those  pleas.  With 
respect  to  the  6th  plea :  the  abstract,  which  is  very  short,  only  says 
that  the  calls  were  made  fraudulently  by  the  plaintiffs  for  certain  fraudu- 
lent and  illegal  purposes  to  the  plaintiffs  well  known.  I  do  not  know 
whether  it  is  meant  to  state  by  the  plea  in  extenso  what  those  fraudu- 
lent purposes  were,  or  merely  to  say,  some  fraudulent  purposes  to  the 
plaintiffs  well  Icnown.  If  it  is  meant  to  set  out  what  the  fraudulent 
purposes  were,  we  think  there  may  be  a  rule  to  show  why  the  plea  may 
not  be  allowed,  but  not  in  those  general  terms.  The  9th  plea,  that  the 
Aoi  was  obtained  by  the  fraud  of  the  plaintiffs,  we  think  cannot  be 
allowed.  The  10th  seems  to  be  a  traverse  of  the  calls  being  duly  made. 
I  have  not  seen  the  declaration ;  but  we  have  learnt  from  my  brother 
Erlb  that  that  traverse  was  on  account  of  the  word  *«  duly"  being  in 
the  declaration.  It  was  supposed  that  some  particular  effect  was  to  be 
given  to  the  word  "  duly :"  and  therefore  we  think  there  may  be  a  rule 
in  respect  of  the  10th  plea,  unless  the  plaintiffs  will  strike  the  word 
<^  duly'*  out  of  the  declaration.  On  the  12th  plea  the  defendant  may 
have  a  rule.  The  13th  plea  is  that  there  was  no  notice  of  the  calls  ;  and 
^^-^  *I  believe  it  has  been  decided  over  and  over  that  that  may  be 
-*  given  in  evidence  under  Numquam  indebitatus ;  that  plea,  there- 
fore, cannot  be  allowed. 

Rule  to  show  cause  why  defendant  should  not  be  at  liberty  to 
plead  pleas  6,  7,  10,  and  12. 
Butt  and  Peacock^  in  the  same  term  (January  31  st),  showed  cause. 
— As  to  plea  6 :  in  London  and  Brighton  Railway  Company  v.  Wilson, 
6  New  Ca.  135,  a  plea,  "that  the  calls  were  made  for  other  purpose 
than  those  warranted  by  the  Act,*'  was  held  inadmissible.  The  South 
Eastern  Railway  Company  v.  Hebblewhite,  12  A.  &  E.  497  (E.  C.  L. 
R.  vol.  40),  is  to  the  same  effect.  The  CoiBpany  stand  in  the  situation 
of  trustees ;  and  the  plea  imports  a  charge  against  them  which  cannot 
be  made  in  a  Court  of  law.  The  defence  under  plea  7  is,  virtually,  that 
the  defendant  is  not  a  shareholder  de  jure ;  and  that  may  be  proved 
under  the  first  two  pleas ;  Shropshire  Union  Railway  and  Canal  Com- 
pany t;.  Anderson,  3  Exch.  401,t  Birkenhead,  Lancashire,  and  Cheshire 
Junction  Railway  Company  v.  Brownrigg,  4  Exch.  426.t(«)  The  plea 
is  an  argumentative  denial  of  the  defendant's  holding.  As  to  plea  10, 
the  plaintiffs  are  content  to  strike  the  word  <<  duly"  out  of  the  declara- 
tion. As  to  plea  12,  the  reference  there  to  the  Companies  Clauses 
Consolidation  Act  is  erroneous.     The  exercise  of  power  contemplated 

(a)  B\Ui  also  referred  to  atat  SAO  VicL  c.  16,  as.  21,  26,  27. 
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by  Stat.  10  &  11  Vict.  c.  Ixi.  s.  22,(a)  after  subscription  of  a  certain 
capital,  is  not  the  making  calls,  but  *the  compulsory  taking  of  r^/>oo 
land  under  sect.J.6  of  The  Lands  Clauses  Act,  1845,  8  &  9  Vict.  ^ 
c.  18,  which  is  embodied  in  the  special  act.  [Coleridge,  J. — By  the 
special  act,  after  the  required  subscription,  the  Company  may  exercise 
«« all"  the  powers  of  the  Act  9  &  10  Vict.  c.  ccviii.  One  of  tho«e  is 
making  calls.]  Nothing  prevented  their  making  calls,  independently 
of  Stat.  10  &  11  Vict.  c.  lxu{b)  The  plea  imputes  fraud ;  but  Mangles 
V.  Grand  Collier  Dock  Company,  10. Sim.  519,  shows  that  such  an  aver- 
ment, qualified  as  it  is  here,  would  be  no  answer. 

Coekbum  and  PrenticBj  contri. — As  to  plea  6.  The  plea  in  London 
k  Brighton  Bailway  Company  v.  Wilson  suggested  only  that  the 
directors  of  the  Company  were  exceeding  the  powers  given  them  by 
the  special  Act,  a  deviation  which  the  shareholders  might  call  in  question 
among  themselves :  but  here  the  charge  is  that  the  plaintiffs  are  making 
calls  in  order  to  effect  a  fraud  and  carry  out  an  illegal  purpose :  that  they 
are  proceeding  under  their  Act  ostensibly,  but  not  really.  [Coleridge, 
J. — Is  not  that  within  the  reasoning  of  Tindal,  C.  J.,  in  the  case  you 
refer  to  ?  (His  Lordship  referred  to  the  passage  beginning  (<  Who  can 
show,"  and  ending  << directed  by  the  statute.'')]  The  observations  must 
be  taken  with  reference  to  the  facts  of  that  case.  [Wightman,  J. — If 
there  is  an  actual  debt,  it  is  going  far  to  say  that  the  Company  cannot 
"^make  a  call  because  they  intend  devoting  the  money  to  an  illegal  ri|i/ioQ 
purpose.]  Suppose  the  directors  intended  to  divide  it  among  ^ 
themselves  and  abscond.  [Wightman,  J. — Is  there  any  authority  to 
show  that  that  would  be  an  answer  ?]  Other  suppositions  may  be  made ; 
as,  that  some  of  the  shareholders  were  paupers,  and  the  call  was  made 
for  the  purpose  of  being  enforced  nominally  against  all,  but  really  against 
the  solvent  ones  only.  Or  that  the  directors  had  constructed  a  mile  or 
two  of  railway,  and  made  a  call,  not  intending  to  construct  the  remain- 
der, but  to  misappropriate  the  money.  There  is  no  authority  to  show 
that  a  plea  of  fraud  generally,  is  not  good.  The  defence  in  plea  7  is 
not  included  in  the  traverse  of  being  shareholder.  It  admits  that  the 
defendant  is  so  in  one  sense,  but  denies  the  liability  which  circumstances 
may  appear  to  cast  upon  him  in  that  character,  alleging  that  he  sold  his 
interest  before  the  formation  of  a  register ;  that  the  Company  agreed  to 
register  the  vendee,  and  that  the  defendant  was  registered  in  violation  of 
that'  agreement ;  that  the  same  person  was  not  entitled  to  the  shares  and 
registered  as  proprietor.  The  position  of  the  defendant  here  is  the  same 
as  that  of  the  defendant  in  Midland  Great  Western  Bailway  Company 

(a)  See  p.  676,  note  (5)  ante. 

{b)  The  Court  not  having  given  any  decision  as  to  the  validity  of  plea  12,  a  more  partionlar 
notice  of  the  enaetmente  referred  to  in  this  part  of  the  argument  is  thought  unnecessary.  A 
limilar  plea  was  held*  bad  in  Waterford,  Wexford,  Wicklow  and  Dublin  Railway  Company  v. 
Paibiae,  6  Ezoh.  443.t 
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(Ireland)  r.  Gordon,  16  M.  &  W.  804  :t  but  the  point  now  made  was  not  dis- 
cussed there.  [Wig  htm  an,  J. — The  pleas  there  were  Nunquam  indebi- 
tatus, and  That  defendant  was  not  a  shareholder.  Th«  second  plea  here 
makes  it  incumbent  on  the  plaintiffs  to  prove  the  defendant  such  a  share- 
holder as  would  be  liable.]  As  to  plea  12,  stat.  10  k  11  Vict.  c.  Ixi.  s. 
*fi«4.l  ^^'  ^^^^^  referred  to,  enables  the  Company,  on  *subscription  of 
^  the  required  capital,  to  put  in  force  all  the  "  powers  of  the  Act 
authorizing  the  construction  of  the  railway :"  among  the  powers  is  that 
of  making  calls. 

Patteson,  J. — ^We  think  that  you  may  retain  plea  6,  as  that  conveys 
a  distinct  allegation  of  fraud,  and  is  not  within  the  cases  which  have 
gone  upon  the  mere  averment  that  Companies  were  exceeding  their 
jurisdiction.  You  may  also  plead  the  12th  plea,  as  it  involves  the 
construction  of  the  statutes,  in  which  there  seems  to  be  some  diffi- 
culty. Plea  7  appears  to  us  an  argumentative  traverse,  and  will  not  be 
allowed. 

Coleridge  and  Wightman,  Js.,  concurred. 

Rule  absolute  for  pleading  the  6th  and  12th  pleas  in  addition 

to  those  already  allowed,  and  striking  out  the  word  <<  duly" 

from  the  declaration. 

(a)  See  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company  v.  Pidoock,  8  Bxeh.  STf.f 


The  QUEEN  v.  The  Justices  of  SURREY,    Jan.  81. 

The  nile  acted  upon  by  the  Court  under  staL  1  W.  4,  e.  21,  8.  6,  \e,  that,  where  an  applieatios 
for  a  mandamus  is  made  and  opposed,  the  unsuccessful  party  pay  bis  costs,  except  under  reiy 
peculiar  circumstances. 

And  it  was  held  not  to  be  an  excepted  case,  where  the  Sessions,  in  conformity  with  their  own 
practice  established  for  many  years,  had  refused  to  hear  an  appeal  because  notice  was  not  prea 
of  the  entry  and  respite,  and  this  Court  had  granted  a  mandamus  to  enter  continuances  and 
hear,  and  on  such  hearing  the  respondents  had  succeeded,  without  dispute  on  the  merits. 

An  appeal  against  an  order  of  removal  (from  the  parish  of  Lambeth 
in  Surrey,  to  the  parish  of  St.  James,  Clerkenwell,  in  Middlesex)  haying 
been  entered  and  respited  at  the  Michaelmas  Surrey  sessions,  1849, 
came  on  for  hearing  at  the  ensuing  January  sessions,  when  it  was  ob- 
jected that  the  respondents  had  not  had  notice  of  the  entry  and  respite. 
*fiA^l  ^^  ^^^  hetn  '^the  practice  of  these  Sessions  for  more  than  sixteen 
^  years  to  require  such  notice.  The  Justices  allowed  the  objection 
and  dismissed  the  appeal.  A  rule  nisi  was  thereupon  obtained  for  a 
mandamus  to  the  justices  to  enter  continuances  and  hear.  The  respond- 
ents showed  cause ;  and  Erle,  J.,  in  the  Bail  Court,  made  the  rule 
absolute,  holding  that  the  Sessions  had  no  right  to  impose  the  condition 
insisted  upon. (a)     The  Sessions,  in  obedience  to  the  writ,  heard  the 

(a)  Rogina  v.  Justices  of  Surrey,  6  Dowl.  k  L.  735.     Easter  term,  IS'IS. 
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appeal ;  and  the  order  of  removal  was  confirmed.  A  rule  nisi  was  then 
obtained  for  costs  of  the  mandamus,  under  stat.  1  W.  4,  c.  21,  s.  6. 
Affidavit  was  made  in  opposition  to  the  rule,  stating  the  long  continu- 
ance of  the  practice  relied  upon  at  the  Sessions ;  that  the  grounds  of 
appeal  originally  delivered  raised  various  questions,  of  merits  and  form, 
other  than  that  discussed  in  the  Bail  Court ;  that  additional  grounds 
were  served  after  the  rule  for  a  mandamus  had  been  made  absolute ; 
that,  on  the  ultimate  hearing  of  the  appeal,  the  merits  of  the  settlement 
were  established  in  proof  by  the  respondents,  and  not  disputed  on  the 
other  side ;  and  that  the  respondents  had  only  recovered  on  the  appeal, 
for  costs  40«.,  the  usual  nominal  costs  allowed  by  the  Sessions.  Their 
actual  costs  «in  the  said  appeal  and  in  this  matter"  had  amounted 
to  53L 

Otter  now  showed  cause. — The  practice  now  established  is,  that  « the 
party  who  succeeds  in  the  Court  below,  upon  an  objection  which  turns 
out  to  be  ill  founded,  and  resists  an  application  for  a  mandamus  to 
correct  the  error,  by  showing  cause  against  it,  shall  be  subject  to  the 
application  of  the  general  rule  for  '*'the  payment  of  the  costs  by  r^/:»o/f 
the  unsuccessful  party ;  subject  to  exceptions  which  the  Court  ^ 
may  make  in  particular  cases  in  the  exercise  of  their  general  jurisdic- 
tion over  the  costs ;"  per  Wiohtman,  J.,  in  Regina  t;.  Justices  of  Cum- 
berland and  Regina  v.  Justices  of  Lancashire,  5  Dowl.  &  L.  480.(a) 
The  present  should  be  deemed  an  excepted  case.  The  respondents, 
who  failed  in  this  Court,  had  not  mistaken  the  general  law,  as  was  done 
in  some  of  the  cases  discussed  before  Wiohtmax,  J.,  but  had  been 
misled  by  the  erroneous  practice  of  the  Sessions.  And  counsel  here 
could  not  avoid  calling  the  attention  of  the  Justices  to  their  own  rules. 
In  Regina  v.  The  Justices  of  the  West  Riding  (Sheffield  v,  Crich,  5  Q. 
B.  1,  10  (E.  C.  L.  R.  vol.  48)),  where  the  error  had  arisen  from  wrong 
practice  of  the  Justices  or  their  Clerk,  this  Court  refused  costs  of  the 
mandamus.  [Wightman,  J. — The  general  rule  seems  to  be  the  con- 
venient one ;  that  the  party  who  has  taken  a  point,  and  maintained^ it, 
gets  the  costs.]  The  question  here  was  difficult ;  and  judgment  was 
reserved :  in  such  cases  costs  of  mandamus  have  been  refused ;  Rex  v. 
The  Lord  of  the  Manor  of  Oundle,  1  A.  &  E.  283,  299,  note  (c)  (E.  C. 
L.  R.  vol.  28) ;  Rex  t;.  The  Commissioners  of  the  Thames  and  Isis 
Navigation,  5  A.  &;  E.  804  (E.  C.  L.  R.  vol.  81). 

PcuKlet/y  contrfi. — Regina  v.  The  Justices  of  the  West  Riding  has 
been  followed  by  many  cases,  particularly  Regina  v.  Justices  of  Cumber- 
land and  Regina  v.  Justices  of  Lancashire,  in  which  a  different  practice 
has  prevailed.     (He  was  then  stopped  by  the  Court.) 

Patteson,  J. — It  is  best  to  adhere  to  the  broad  rule,  that,  where  a 

(a)  See  Regina  v.  Mayor,  Ac,  of  Newbury^  1  Q.  B.  751,  762  (E.  C.  L.  R.  yol.  41) ;  Regina  « 
Justices  of  Surrey,  9  Q.  B.  37  (E.  C.  L.  R.  vol.  58). 
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*f\9KT\  ™^^^^°^^  ^  applied  for  and  granted,  the  *party  who  fails  in 
^  this  Court  must  pay  costs,  unless  under  very  peculiar  circum- 
stances.    We  must  consider  the  point  settled  by  Regina  v.  Justices  of 
Cumberland  and  Regina  v.  Justices  of  Lancashire. 

CoLBRiDGE  and  WiGHTMAN,  Js.,  concurred.  Rule  absolute. 


The  QUEEN  v.  RIGBY  and  Others. 

The  RaUways  Claiues  GonBolidation  Act,  1845,  SAO  Viet.  o.  20,  a.  40,  enaeta  that,  vhen  a 
railway  is  earned  oTer  a  **  tarnpike  road"  by  a  bridge,  the  width  of  the  areh  shaU  be  lafih  at 
to  leave  therettnder  a  clear  space  of  not  leu  (Aaa  35  feet :  other  dimensions  are  given  in  the 
eases  of  a  "pnblic  carriage  road"  and  a  "priTate  road."  Sect  51  provides  that,  whertrer  tU 
average  available  width, /or  the  paeeage  of  earriagea,  of  any  existing  roads,  is  less  than  tbt 
width  hereinbefore  prescribed  for  bridges  orer  the  railway,  the  width  of  soch  bridges  need 
not  be  greater  than  such  arerage  available  width ;  but  so,  nerertheless,  that  snch  bridges  be 
not  of  less  width  in  the  case  of  a  turnpike  or  public  carriage  road  than  20  feet:  and  that,  if 
such  average  available  width  shall  be  at  any  time  increased  beyond  the  width  of  such  bridge, 
the  Railway  Company  shall  be  bound  to  widen  the  bridge  to  snch  extent  as  they  may  be  re- 
quired by  the  trustees  or  surreyon  of  the  road,  not  exceeding  the  width  of  the  road  as  so 
widened,  or  the  maximum  width  herein  or  In  the  special  Act  prescribed  for  a  bridge  in  like 
case  over  the  railway. 

The  effect  of  the  last  clause  is,  that,  if  the  average  available  width  for  the  passage  of  carriages 
on  any  road  is  more  than  35  feet,  the  road  may  be  narrowed  to  35  feet  under  the  arch ;  where 
it  is  less,  the  arch  may  be  made  of  the  same  width  as  the  road,  so  that  it  be  not  less  than  20 
feet  wide :  if  the  road  be  afterwards  widened,  the  arch  must  be  widened  in  proportion,  up  to, 
but  not  beyond,  35  feet 

In  this  reckoning,  footpaths  are  not  to  be  taken  into  account  Therefore,  where  the  rosd, 
including  footpaths,  was  43  feet  wide,  but  without  them  only  28,  and  the  railway  arch,  35 
feet  in  width,  stood  partly  upon  and  narrowing  the  footpath,  but  left  the  carriage  way  of  its 
original  width :  Held,  on  indictment  for  obstructing  the  carriage  way,  that  stat  8  4  0  Vice 
c.  20  (ss.  40,  51),  and  a  railway  act  incorporating  it,  were  complied  with. 

Although  the  special  Act  provided  that,  wherever  the  railway  crossed  the  road  otherwise  than 
at  right  angles,  the  bridge  should  be  made  with  a  skew  arch  (which  had  been  done  in  this 
instance),  "  so  as  not  in  any  manner  to  alter  the  direction  of  or  interfere  with  the  line  of 
the  said  roads,  or  the  footpaths  to  the  same." 

Indictment  (removed  into  this  Court  by  certiorari)  for  nuisance  by 
obstructing  a  public  highway,  described  in  all  the  counts  as  a  c^uriage- 
way,  without  mention  of  a  right,  or  obstruction,  of  passage  on  foot. 
Plea :  Not  guilty.  The  prosecutors  were  "  The  Trustees  of  the  Ber- 
*fi««l  mondsey,  Rotherhithe,  and  ♦Deptford  Roads."  On  the  trial, 
^  before  Lord  Denman,  C.  J.,  at  the  Maidstone  Spring  assizes, 
1848,  a  verdict  of  Guilty  was  found,  subject  to  the  opinion  of  this  Court 
on  a  case,  the  material  parts  of  which  are  as  follows. 

By  Stat.  6  &  7  Vict.  c.  cviii.,  local  and  personal,  public,  <«  for  more 
effectually  repairing  certain  roads  in -the  parishes  of  Berroondsey,"  &c., 
and  for  making  several  new  roads,"  &c.,  certain  persons  were  appointed 
trustees  to  carry  the  act  into  effect,  under  the  name  of  «<  The  Trustees/* 
&c.  (as  above).   By  sect.  8,  certain  roads  are  described,  for  the  improviDg, 
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maintaining^  and  keeping  in  repair  of  which  it  is  enacted  that  the  eaid 
Act  shall  be  put  in  execution.(a) 

By  Stat.  8  &  9  Vict.  c.  20  (The  Railways  Clauses  '^'Gonsolida-  r«/>oQ 
tion  Act,  1845),  it  is  enacted :  The  case  then  set  oat  the  enact-  ^ 
ment  of  sect.  1,  incorporating  this  Act  with  all  future  railway  Acts : 
the  interpretations,  in  sects.  2,  8,  of  the  words  "The  Special  Act," 
"The  undertaking,'*  "The  Company"  and  "The  Railway:"  the  enact- 
ments of  sect.  16,  that,  "subject  to  the  provisions  and  restrictions  in 
this  and  the  special  act,  and  any  act  incorporated  therewith,  it  shall  be 
lawful  for  the  Company,  for  the  purpose  of  constructing  the  railway, 
or  the  accommodation  works  connected  therewith  hereinafter  mentioned, 
to"  "  make  or  construct  in,  upon,  across,  under,  or  over  any  lands,  or 
any  streets,"  "roads,  railroads,"  &c.,  "within  the  lands  described  in 
the  said  plans,  or  mentioned  in  the  said  books  of  reference  or  any  cor- 
rection thereof,  such  temporary  "or  permanent  inclined  planes,  tunnels, 
embankments,  aqueducts,  bridges,  roads,  ways,  passages,  conduits, 
drains,  piers,  arches,  cuttings,  and  fences  as  they  think  proper :"  and 
that  "  They  may  do  all  other  acts  necessary  for  making,  maintaining, 
altering,  or  repairing,  and  using  the  railway."  The  case  also  referred 
to,  and  in  part  set  out,  sects.  46  and  49,  as  to  the  crossing  of  roads 
and  construction  of  bridges,  (i) 

(a)  The  following  olaoMB  of  stat  9  A  7  Viet  o.  oviU.,  wore  also  referred  to  in  the  argument 
for  the  Crown. 

Beet  69.  "And  whereaa  it  was  proTided  hj  the  said  reeited  Aet"  (4  0.  4»  e.  Ixxxir.,  loeal 
and  personal,  pablio,  'for  more  eflTeotually  repairing/  tc,  'certain  roads  in  the  several  parishes 
of  St.  Mary  Magdalen  Bermondsey/  Ac,  in  Sarrey  and  Kent),  "and  in  the  act  therein  recited, 
that  no  building  should  be  erected  by  any  proprietor  or  occupier  of  the  lands  adjacent  to  the 
roads  thereby  directed  to  be  made  and  repaired,  or  other  person,  within  10  feet  on  either  side  of 
the  said  roads  where  the  same  are  of  the  width  of  40  feet  or  upwards,  and  within  30  feet  from 
the  centre  of  the  said  roads  where  the  same  are  of  less  width  than  40  feet,  and  if  any  such 
bnUding  should  be  thereafter  erected  contrary  to  the  true  Intent  and  meaning  of  the  said  act  the 
same  should  be  deemed  a  common  nuisance ;  be  it  therefore  enacted,  that  no  erection  or  building 
shall  be  erected  by  any  proprietor  or  occupier  of  lands  adjacent  to  the  said  roads  or  any  of  them, 
or  by  any  other  person,  within  the  distance  of  10  feet  on  either  side  of  the  said  roads  where  the 
same  are  of  the  width  of  40  feet  or  upwards,  and  within  30  feet  from  the  centre  of  the  said 
roads  where  the  same  are  of  less  width  than  40  feet,  and  if  any  such  erection  or  building  shaU 
be  hereafter  erected  contrary  to  the  true  intent  and  meaning  of  this  Act,  such  proprietor  or  ooen< 
pier  or  other  person  shall  forfeit  any  sum  not  exceeding,"  Ac. 

Sect  68.  "And  be  it  enacted,  That  all  aiid  every  the  footpaths  on  the  sides  of  or  adjoining 
to  the  said  roads  shall  be  and  the  same  are  hereby  declared  to  be  subject  to  the  regulations  of 
this  aoty  and  to  be  part  of  the  said  roads,  and,  unless  the  same  shall  be  pared  or  pitched,  shall 
be  repaired  and  amended  by  the  said  trustees  by  such  ways  and  means  and  in  such  manner  as 
the  said  roads  are  and  shall  be  repaired  and  amended."  I 

[b)  Stat.  SAO  Vict  c.  20,  s.  46,  enacts  that:  "If  the  line  of  ther' railway  cross  any  tnrnpiko 
road  or  public  highway,  then  (except  where  otherwise  proTided  by  the  special  Act)  either  such 
road  shall  be  carried  over  the  railway,  or  the  railway  shall  be  carried  over  such  road,  by  means 
of  a  bridge,  of  the  height  and  width  and  with  the  ascent  or  descent  by  this  or  the  special  Act  in 
that  behalf  provided." 

Sect  49  enacts  that :  "  Every  bridge  to  be  erected  for  the  purpose  of  carrying  the  r^lway  ovei 
any  road  shall  (except  where  otherwise  provided  by  the  special  Act)  be  built  in  oonformity  with 
the  following  regulations :  (that  is  to  say)  TKe  vidtk  of  tJu  arek  thall  be  nteh  a*  to  Uavt  there- 
Mtder  a  eUar  apace  f\f  not  Uee  than  ZS/eet  if  the  areh  be  over  a  turnpike  road,  and  of  26  feet  if 
jver  a  public  carriage  road,  and  of  12  feet  if  over  a  private  road :  The  clear  height  of  the  areh 
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♦fiQOI  *^^  *^®  y®*'^  1^46,  The  London  and  Croydon  Railway  Coin- 
-*  pany  became  the  promoters  of  a  proposed  branch  railway  to 
commence  by  a  junction  with  the  London  and  Croydon  Railway  in  the 
parish  of  Saint  Paul,  Deptford,  in  Surrey,  passing,  &c.  (the  direction 
was  described  in  the  case),  and  to  terminate  in  the  said  parish  of  Saint 
Paul,  Deptford ;  with  all  proper  works  and  conveniences,  Ac.  The 
*fiQn  ^^^^  ®^  ^^^^  proposed  branch  *railway  crosses  two  of  the  roads 
^  under  the  jurisdiction  of  the  said  trustees,  viz.  a  turnpike  road 
called  Trundley's  Lane,  and  a  turnpike  road  called  Lower  Deptford 
Road,  which  last-mentioned  road  is  the  road  in  question  in  this  case. 
(The  direction  and  termini  of  the  latter  road  were  then  stated.)  This 
road  is  a  public  highway,  and  had  been  used  as  such  by  the  public  for 
upwards  of  forty  years  continually  before  and  up  to  the  times  of  the 
excavations  hereinafter  mentioned. 

The  case  then  set  forth  some  proceedings  relative  to  the  bringing  in 
and  passing  of  the  Special  Act,  which  it  is  unnecessary  to  state.  It 
then  proceeded : 

Under  these  circumstances  the  bill  was  passed,  and  became  an  act 
of  parliament,  viz.  stat.  9  &  10  Vict.,  c.  cczxxiv.,  local  and  personal, 
public,  whereby  The  London  and  Croydon  Railway  Company  were 
empowered  to  make  and  maintain  the  said  branch  railway. 

By  sect.  1  of  the  last-mentioned  act  it  is  (amongst  other  things) 
enacted,  that  all  the  provisions,  matters,  and  things  contained  in  The 
Railways  Glauses  Consolidation  Act,  1845,  «  shall,  so  far  as  the  same 
are  applicable,  extend  to  this  act,  and  to  the  several  purposes  and 
things  hereby  authorized,  as  fully"  as  if  therein  re-enacted. 

Sect.  3  is  as  follows :  «  And  whereas  plans  and  sections  of  the  Branch 
Railway  showing  the  lines  and  levels  thereof,  and  also  books  of  reference 
containing  the  names  of  the  owners,  lessees,  and  occupiers,  or  reputed 
owners,  lessees,  and  occupiers  of  the  lands  through  which  the  same  is 
intended  to  pass,  have  been  deposited  with  the  clerks  of  the  peace  of 

from  the  surface  of  the  road  shall  not  be  less  than  16  feet  for  a  space  of  12  feet  if  the  avdi  be 
OTer  a  turnpike  road,  and  15  feet  for  a  space  of  10  feet  if  orer  a  public  carriage  road ;  and  ia 
each  of  such  cases  the  clear  height  at  the  springing  of  the  arch  shall  not  be  less  tb*D  12  feet." 

8ect  50  enacts  that,  whenever  a  bridge  is  erected  for  carrying  a  road  oTer  the  railway,  then 
(unless  it  be  otherwise  provided  by  the  Special  Act)  "  the  road  over  the  bridge  shall  have  a  dear 
space  between  £he  fences  thereof  of  35  feet  if  the  road  be  a  turnpike  road,  and  25  feet  if  a  public 
oarriage  road,  and  12  feet  if  a  private  road." 

Beet  51  is  as  follows :  **  Provided  always,  That  in  all  cases  where  the  average  available  width 
for  the  passage  of  carriages  of  any  existing  roads  within  50  yards  of  the  points  of  crossing  th«» 
same  is  less  than  the  width  hereinbefore  prescribed  for  bridges  over  or  under  the  railway,  the 
width  of  such  bridges  need  not  be  greater  than  such  average  available  width  of  such  roads,  but 
so  nevertheless  that  such  bridges  be  not  of  less  width,  in  the  case  of  a  turnpike  road  or  public 
carriage  road,  than  20  feet :  Provided  also,  That  if  at  any  time  after  the  constructioB  of  the 
railway  the  average  available  width  of  any  such  road  shall  be  increased  beyond  the  width  of 
such  bridge  on  either  side  thereof,  the  Company  shall  be  bound,  at  their  own  expense,  to  increave 
tho  width  of  the  said  bridge  to  such  extent  as  they  may  be  required  by  the  trustees  or  surveyors 
uf  such  road,  not  exceeding  the  width  of  such  road  as  so  widened,  or  the  maximum  width  herein 
or  in  the  special  act  prescribed  for  a  bridge  in  the  like  case  over  or  under  the  railway." 
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the  counties  of  Surrey  and  Kent ;  be  it  enacted,  that,  subject  to  the 
provisions  in  this  act  and  the  said  recited  acts  contained,  '''it  r^^qq 
shall  be  lawful  for  the  Company  to  make  and  maintain  the  ^ 
Branch  Railway  and  works  in  the  line  and  upon  the  lands  delineated 
on  the  said  plans  and  described  in  the  said  books  of  reference,  and  to 
enter  upon,  take,  and  use  such  of  the  said  lands  as  shall  be  necessary 
for  such  purpose." 

By  sect.  19  it  is  enacted :  «  That  in  every  case  in  which  the  said 
railway  shall  cross  aAy  of  the  roads  under  the  jurisdiction  of  the  said 
trustees"  (meaning  the  trustees  of  the  Bermondsey,  Rotherhithe,  and 
Deptford  roads),  <<  otherwise  than  at  right  angles,  the  bridges  over  the 
same  shall  be  built  with  skew  arches,  so  as  not  in  any  manner  to  alter 
the  direction  of  or  interfere  with  the  line  of  the  said  roads,  or  the  foot- 
paths to  the  same,  "(a) 

By  Stat.  9  &  10  Vict.,  c.  cclxxxiii.,  local  and  personal,  public,  the 
London  and  Brighton  and  the  London  and  Croydon  Railway  Compa 
nies,  and  all  the  undertakings  belonging  to  them,  were  consolidated, 
and  the  said  Companies  incorporated  as  one,  by  the  name  of  The  Lon- 
don, Brighton,  and  South  Coast  Railway :  and  by  *8ect.  27  the  ri^^qo 
new  Company  is  invested  with  all  powers  to  make  branches  and  ^ 
extensions  which  had  been  or  should  be  granted  to  either  of  the  two 
Companies  now  consolidated. 

The  line  of  the  said  branch  railway  crosses  the  Lower  Deptford  Road 
otherwise  than  at  right  angles,  at  a  point  in  the  parish  of  Saint  Paul 
Deptford  in  the  county  of  Kent.  The  said  road,  at  the  point  where 
the  above-mentioned  line  of  railway  crosses  it,  is  a  road  of  consider- 
able traffic,  being  one  of  the  two  principal  thoroughfares  between  Lon- 
don and  Deptford.  The  average  width  of  the  carriageway  of  the  said 
road  at  the  said  points  of  crossing,  and  for  50  yards  on  either  side  of 
the  same,  had  been  for  upwards  of  forty  years  immediately  before  the 
making  the  excavations,  and  building  the  piers,  hereinafter  mentioned, 
and  still  is,  28  feet ;  and  the  average  width  of  the  footpaths  on  the 
east  side  of  such  part  oC^the  said  carriageway  had  been,  for  upwards 
of  forty  years  immediately  before  the  making  the  excavations  and 
building  the  said  piers,  7  feet  3  inches,  and  on  the  west  side  thereof  8 

(a)  Sect  18  of  stat  9  A  10  Vict  c.  oozzztr.,  wm  also  referred  to  in  the  coarse  of  the  argu- 
ments It  enacts :  **  That  the  said  railway  shall  be  carried  orer  Trandley's  Lane  at  the  ezpense 
of  the  said  Company  by  means  of  a  bridge  of  tlie  width  of  at  least  30  feet»  with  a  sqaare  soffit 
and  with  a  side  arch  for  the  footpath  of  the  width  of  at  least  6  feet  separate  ft-om  the  centre 
areb,  by  pillars,  and  the  cen^  arch  of  the  said  bridge  over  Tmndley's  Lane  shall  be  of  a  height 
from  the  present  sorfaoe  of  Tmndley's  Lane  to  the  centre  of  the  soffit  of  such  arch  of  not  less  ^ 
than  13  feet  6  inches,  and  the  side  arch  of  the  same  bridge  shall  be  of  a  height  from  the  surface 
of  the  footpath  to  Uie  centre  of  such  soffit  of  not  less  than  10  feet :  Provided  always,  That  if  the 
trttstees  of  the  Bermondsey,  Botherhithe,  and  Deptford  roads  shall  think  it  desirable  to  lower 
Trandley's  Lane,  and  shall  lower  the  same,  so  that  the  then  sarfaoe  of  Tmndley's  Lane  shall  be 
not  more  than  15  feet  iVom  the  centre  of  the  soffit  of  the  proposed  bridge,  then  the  said  Company 
shall  repay  to  the  tmstees  all  sums  of  money  necessarily  ezpended  by  them  in  and  abont  such 
lowering  of  the  snrfaee  of  the  said  lane." 
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feet  3  inches  ;  the  average  width  of  such  part  of  the  said  road  during 
such  last-mentioned  period,  including  both  the  said  footpaths,  being  48 
feet  6  inches. 

On  20th  August,  1847,  the  defendants,  acting  under  the  authority 
and  command  of  The  London,  Brighton,  and  South  Coast  Railway  Gobi- 
pany,  and  for  the  purpose  of  building  the  bridge  hereinafter  mentioned 
over  the  said  road,  as  the  same  is  described  in  the  plan  and  sections  so 
deposited  as  aforesaid,  excavated  portions  of  the  footpaths  on  both  sides 
of  the  said  road  at  the  above-mentioned  point,  in  a  direction  parallel  to 

♦fSQH  ^^^  ^^^  ^^  ^^^  ^^^^  road,  to  an  extent  of  4  feet  out  of  the  *foot- 

-'  path  on  one  side  of  the  said  road,  and  to  the  width  of  (a) 
out  of  the  footpath  on  the  other  side  of  the  said  road ;  and  the  said 
two  excavations  were  continued  for  some  days,  and  were  6  feet  deep. 
The  clear  width  of  road  and  footpaths,  taken  together,  which  was  left 
between  the  edges  of  such  two  excavations  (measured  in  a  line  at  right 
angles  with  the  edges  of  such  excavations),  was  86  feet.  Afterwards 
the  defendants  proceeded  to  fill  up  the  said  excavations  with  brickwork, 
in  order  to  form  the  piers  of  a  certain  bridge  by  which  the  said  branch 
railway  was  to  be  carried  over  the  said  road  at  the  said  point ;  and 
they  did  fill  up  the  said  excavations  with  brickwork,  and  erect  piers  for 
the  said  bridge  therein  to  the  height  and  in  the  manner  hereinafter 
mentioned.  When  the  works  had  proceeded  until  the  foundations  of  the 
said  piers  were  level  and(i)  the  surface  of  the  said  footpaths,  the  said 
trustees  filed  a  bill  in  Her  Majesty's  High  Court  of  Chancery.  The 
case  then  stated  the  obtaining  of  an  ex  parte  injunction,  and  other  pro- 
ceedings in  Chancery,  the  result  of  which  was  the  present  indictment, 
but  which  it  is  unnecessary  to  detail.     It  then  proceeded : 

The  said  road  was  never  entirely  closed  in  consequence  of  the  said 
excavation,  or  during  the  building  of  the  said  piers  and  bridge :  and  the 
traffic  along  the  said  road,  except  such  part  of  it  on  which  the  said 
piers  were  so  erected,  continued,  and  still  does  continue,  as  before  the 
building  of  the  said  bridge.  By  the  building  of  these  piers,  each  of 
the  said  footpaths  was  narrowed  to  the  extent  aforesaid :  and  the  said 
piers  have  been  continued  from  thence  to  the  present  time,  and  are  re- 
spectively 17  feet  in  height  and  85  feet  in  width,  in  a  direction  parallel 
i^of\r-\  ^^  ^^^  ^^^®  ^^  ^^^  ^^^^  ro2Ldi  and  ^footpaths :  and  afterwards  the 
^  defendants  built  the  said  bridge  over  the  said  road  upon  the  said 
piers,  and  have  continued  the  said  bridge  so  erected  from  thence  hither 
to.  And  the  said  bridge  is  built  with  a  flat  skew  arch,  so  as  not  in  any 
manner  to  alter  the  direction  of  or  interfere  with  the  line  of  the  said 
roads,  or  the  footpaths  to  the  same,  except  so  far  as  the  facts  in  this 
case  constitute  any  such  alteration  or  interference.  The  said  road  is 
still  narrowed  and  obstructed  by  the  said  bridge  and  the  said  piers  to 

(a)  Blank  in  the  caie.  {h)  Sie. 
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the  extent  aforesaid.  The  clear  space  under  the  said  bridge,  measured 
in  the  direction  of  the  line  of  the  arch  and  of  the  said  railway,  is  87 
feet  8  inches ;  and  the  clear  space  under  the  said  bridge,  measuring  in 
a  line  at  right  angles  with  the  face  of  the  said  piers,  is  36  feet ;  and 
the  height  of  the  said  bridge  to  the  soffit  thereof  is  17  feet.  The  width 
of  the  footpath  now  left  on  each  side  of  the  said  bridge  is  (having  re- 
gard to  the  traffic  on  the  said  footpaths)  too  narrow  for  the  free  passage 
of  persons  on  foot  along  the  said  footpaths :  and,  if  the  said  footpaths 
were  to  be  widened  by  adding  to  them  a  portion  of  the  said  carriage- 
way, the  said  carriageway  would  be  thereby  rendered  too  narrow  for 
the  free  passage  of  horses  and  carriages,  having  regard  to  the  number 
of  horses  and  carriages  daily  passing  along  the  said  carriageway. 

The  pleadings,  and  a  copy  of  the  plans,  sections,  and  books  of  refer- 
ence, certified  by  the  clerk  of  the  peace,  were  to  be  taken  as  part  of 
the  case. 

The  question  for  the  opinion  of  this  Court  was,  whether  or  not  the 
defendants  were  guilty  of  all  or  any  of  the  nuisances  charged  in  the 
respective  counts :  and  the  verdict  was  to  be  entered  for  the  Grown  or 
for  the  defendants,  according  to  the  opinion  of  the  Court. 

*The  special  case  was  argued  in  Trinity  Term  (June  6th),  r^/.Q^ 
1849.(a)  I-  ^^^ 

Sir  F.  Thestger,  for  the  Crown,  referred  to  sections  59  and  68  of 
Stat.  6  &  7  Vict.  c.  cviii. ;  sects.  1,  49,  50,  and  51  of  stat.  8  &  9  Vict. 
c.  20 ;  and  sects.  18  and  19  of  stat.  9  &  10  Vict.  c.  cczxziv.  He  men- 
tioned Attorney-General  v.  Southampton  Railway  Company,  9  Sim.  78, 
as  an  authority  likely  to  be  cited  for  the  defendants,  but  relied  upon 
the  notice  of  that  case  in  Regina  r.  The  Birmingham  and  Gloucester 
Railway  Company,  2  Q.  B.  47  (£.  C.  L.  R.  vol.  42).  And  he  referred 
also  to  Regina  v.  The  London  and  Biimingham  Railway  Company,  1 
Rail.  Ca.  817,(6)  which,  however,  he  observed  was  decided  under  an  Act 
differently  worded  from  stat.  9  &  10  Vict.  c.  ccxzxiv. 

Sir  J.  JerviSj  Attorney-General,  contrft,  commented  upon  sects.  8, 
18  and  19  of  the  last-mentioned  Act,  and  sects.  16, 49,  and  51  of  stat. 
8  &  9  Vict.  c.  20 ;  and  relied  upon  Attorney-General  v.  Southampton 
Railway  Company  as  a  direct  authority  for  the  defendants. 

Sir  F.  Theiiger  replied. 

The  judgment  of  the  Court  makes  a  more  particular  report  of  the 
arguments  unnecessary.  Our.  adv.  vuU. 

Pattbson,  J.,  in  this  term  (January  16th),  delivered  judgment  as 
follows. 

This  was  an  indictment  for  nuisance  to  a  turnpike  road  by  building' 
on  it  the  piers  of  a  railway  bridge,  *and  narrowing  it  by  such  r,^/*A7 
building.    All  the  counts  in  the  indictment  charge  the  nuisance  ^ 

(a)  Before  Lord  DsmrAir,  C.  J.,  Pattbsoh,  Coluiimib,  ftnd  Erlb,  Ji. 
(6)  Ai  nUi  priof,  Feb.  16,  1889. 
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to  be  to  the  carriage  road :  nothing  is  said  about  a  foot  road,  throogh- 
out.  For  forty  years  before  the  building  of  the  bridge  the  average 
width  of  the  carriage  road  for  50  yards  on  each  side  of  the  spot  where 
the  bridge  is  now  erected  was  28  feet,  and  the  footpath  on  one  side 
was  8  feet  8  inches,  and  on  the  other  7  feet  3  inches.  The  piers  of  the 
bridge  stand  on  the  footpath  on  each  side ;  they  are  each  4  feet  wide, 
and  are  built  parallel  to  the  line  of  the  carriage  road,  not  directly  oppo- 
site to  each  other,  as  the  bridge  is  a  skew  bridge.  The  effect  is,  that 
the  carriage  road  remains  as  it  was  before,  28  feet  wide :  but  the  foot- 
paths are  each  narrowed ;  and  the  carriage  road  and  footpaths  together, 
which  formerly  were  43  feet  6  inches,  are  now  only  86  feet.  These  are 
the  dimensions  stated  in  the  case ;  but,  if  the  piers  occupy  8  feet,  it 
would  follow  that  the  total  width  is  now  only  35  feet  6  inches.  Whe- 
ther the  difference  of  6  inches  can  be  accounted  for  by  the  circumstance 
of  the  piers  not  being  directly  opposite  to  each  other  does  not  appear ; 
but  we  do  not  think  it  material  to  our  decision. 

The  prosecutors  relied  much  on  the  19th  section  of  the  special  local 
act,  9  &  10  Vict.  c.  ccxzxiv.,  which  provides  that,  in  every  case  in  which 
the  railway  shall  cross  the  road  otherwise  than  at  right  angles,  the 
bridges  shall  be  made  with  skew  arches,  so  as  not  in  toy  manner  to  alter 
the  direction  of  or  interfere  with  the  line  of  the  said  roads,  or  the  foot- 
paths  to  the  same.  The  object  of  this  section  is  plain,  namely,  to  pre- 
vent the  Railway  Company  from  turning  or  bending  the  ro<ad  so  as  to 
carry  it  at  right  angles  under  any  bridge  over  which  the  railway  passes, 
i^oqcri  ^^^  again  turning  or  "^bending  it  back  on  the  other  side  of  the 
-*  bridge  to  its  former  direction  and  line :  but  the  section  does  not 
touch  or  affect  any  question  as  to  the  width  of  the  bridge  or  the  nar- 
rowing of  the  road.  The  railway  Company  have  complied  with  the  sec- 
tion by  erecting  a  skew  bridge. 

The  question  in  this  case  depends  upon  the  construction  of  stat.  8  k 
9  Vict.  c.  20,  the  Railways  Clauses  Consolidation  Act,  1845.  Now  by 
that  act  it  is  provided  that  there  shall  be  a  clear  space  of  35  feet  if  the 
arch  be  over  a  turnpike  road ;  provided  that  where  the  average  avail- 
able width  for  the  passage  of  carriages  is  less  than  the  width  thereinbe- 
fore prescribed,  the  width  of  the  bridges  need  not  be  greater  than  sach 
average  available  width,  but  so  as  not  to  be  less  in  the  case  of  a  turn- 
pike road  than  20  feet.  It  is  further  provided  that,  if  the  average  avail- 
able width  of  the  road  be  afterwards  increased,  the  Railway  Company 
shall  increase  the  width  of  their  bridge  if  required,  to  an  extent  not 
exceeding  the  width  of  the  road  so  widened,  <<  or  the  maxwium  width 
herein  or  in  the  special  act  prescribed  for  a  bridge  in  the  like  case  over 
or  under  the  railway." 

Much  discussion  took  place  on  the  argument  as  to  the  word  <<  maxi- 
mum:" but  the  meaning  of  the  Legislature  is  very  plain.  Where  the 
average  available  width  for  the  passage  of  carriages  on  any  road  exceeds 
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35  feet,  it  may  be  narrowed  to  85  feet  under  the  arch ;  for  the  arch  is 
only  required  to  be  of  that  width :  where  it  is  less,  the  arch  may  be  of 
the  same  width  as  the  road,  so  as  it  be  not  less  than  20  feet ;  and,  if  the 
road  be  afterwards  widened,  the  arch  must  be  proportionably  widened  up 
to,  but  not  beyond,  35  feet.  In  the  present  case,  the  average  available 
width  of  *the  road  for  the  passage  of  carriages  is  the  same  as  it  was 
before  the  erection  of  the  bridge ;  the  arch  is  of  the  same  width,  and 
exceeds  20  feet ;  and  the  road  has  not  been  widened  so  as  to  call  on  the 
Railway  Company  to  widen  the  arch.  Therefore  the  provisions  of  the  Rail- 
ways Glauses  Consolidation  Act,  1845,  appear  to  have  been  complied  with. 
No  mention  is  made  in  that  Act  of  footways,  as  distinguished  from  the 
road  for  the  passage  of  carriages.  If  they  are  to  be  taken  as  part  of 
the  turnpike  road,  then  the  road  has  been  narrowed  from  43  feet  6 
inches  to  36  feet,  and  the  arch  of  the  bridge  is  only  28  feet  instead  of 
35.  We  think,  however,  that  the  footpaths  cannot  be  taken  as  part  of 
the  turnpike  road  over  which  the  arch  of  the  bridge  was  to  be  thrown, 
within  the  meaning  of  these  acts  of  parliament.  There  is  no  pretence 
for  saying  that  they  can  be  taken  into  account  in  ascertaining  the 
average  available  width  of  the  road  for  the  passage  of  carriages:  and, 
as  that  width  has  been  preserved  as  it  was  before  in  strict  conformity 
with  the  acts  of  parliament,  it  is  not  true  to  assert,  as  every  one  of  the 
counts  in  this  indictment  does,  that  persons  cannot  pass  with  their  car- 
riages as  they  used  to  do.  The  obstruction  is  to  foot  passengers  only, 
which  is  not  forbidden  by  the  acts ;  neither  is  it  charged  as  the  nuisance 
complained  of  by  this  indictment.  The  cases  cited  in  argument  are 
wholly  inapplicable  to  this  indictment. 

Upon  the  whole  we  are  of  opinion  that  a  general  verdict  of  Not 
guilty  must  be  entered.  Rule  accordingly. 


END  OF  HILARY  TBRM. 
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*T00]  *HILART  VACATION.(a) 

DOE  on  the  demise  of  Lord  ARUNDEL,  v.  FOWLER.     Feb.  1. 

Stat  52  Q.  3,  c.  146,  8.  5,  requires  parish  registers  to  be  kept  at  the  parson's  hoose  or  in  the 
church.  The  custodj  of  such  registers  by  the  parish  clerk  at  his  house  is  not,  unless  aceoiinted 
for,  such  reasonably  proper  custody  as  to  render  receivable  in  evidence  an  extract  made  by  a 
witness  from  a  book  produced  to  him  as  the  parish  register  by  the  clerk,  at  the  clerk's  hoa^(«. 

Ejectment  for  a  cottage,  &c.,  in  Wiltshire.  On  the  trial,  before 
Williams,  J.,  at  the  last  Wiltshire  Spring  assizes,  it  appeared  that  the 
lessor  of  the  plaintiff  claimed  title  on  the  determination  of  a  lease  for 
lives.  To  pi^ove  the  death  of  one  of  the  ce8tui  que  vies,  a  witness  stated 
that  he  went  to  a  house  in  Kingston,  Surrey,  which  had  been  pointed 
out  to  him  by  a  person  in  the  street  as  the  house  of  the  parish  clerk ; 
that  the  witness  there  saw  a  person  calling  himself  parish  clerk,  who 
produced  as  the  register  of  burials  a  book  from  which  the  witness  bad 
made  an  extract  as  evidence  of  the  death  in  question.  The  learned 
Judge  rejected  the  evidence,  on  the  ground  that  it  did  not  appear  that 
the  custody  of  the  register  by  the  parish  clerk  was  the  proper  custody. 
The  defendant  having  obtained  a  verdict, 

Gh'eenwood^  in  last  Easter  term,  obtained  a  rule  nisi  for  a  new  triaU 
on  the  grounds  that  this  evidence  was  improperly  rejected,  and  also  that 
the  verdict  was  against  the  evidence. 

♦7nn  *Orotoder  now  showed  cause. — Croughton  v.  Blake,  12  M.  & 
^  W.  205,t  and  Bishop  of  Meath  v.  Marquess  of  Winchester,  in 
Dom.  Proc.  s'  New  Ca.  183;  S.  C.  4  CI.  k  Fin.  445,  in  which 
cases  it  was  held  unnecessary  to  show  that  a  document  came  from 
the  most  proper  custody  or  from  strictly  legal  custody,  do  not  apply  ; 
for,  in  the  absence  of  explanation  to  account  for  the  removal  of  the 
instrument,  the  parish  chest  was  the  only  proper  or  legal  custodv. 
[Coleridge,  J. — In  Roscoe  on  Evidence,  p.  102,  8th  ed.,  the  note  of 
Bishop  of  Meath  t;.  Marquess  of  Winchester  is  given  thus:  <«So  a 
document  relating  to  a  bishop's  see  may  be  produced  from  the  custody 
either  of  his  descendants,  or  his  successors  in  the  see."  But  the  cir- 
cumstances under  which  the  instrument  was  there  received  as  coming 
from  the  custody  of  the  Bishop's  descendants  hardly  warrant  so  general 
a  proposition  ;  for  it  appears  that  the  instrument  in  question  was  of  a 
date  prior  to  the  existence  of  any  registry  for  the  diocese.]  Here  the 
evidence  that  the  person  who  furnished  the  extract  was  the  parish  clerk 
was  wholly  insufficient.    (The  discussion  on  the  other  point  is  omitted.) 

Chreenwood  and  Stocky  contrsL. — The  statement  by  a  person  that  he 
was  the  parish  clerk  was  of  itself  sufficient ;  on  preliminary  questions 
of  fact  for  the  judge  strict  legal  evidence  is  unnecessary ;  Regina  r. 
Kenilworth,  7  Q.  B.  642  (E.  C.  L.  R.  vol.  63).  The  parish  clerk  com- 
monly  has  the  custody  of  the  parish  registers.     His  custody  was  a 

(a)  The  Court  sat  io  Banc  on  the  Ist,  4th,  5th,  and  6th,  on  the  11th,  and  Aron  tbeoM  to  ^« 
10th  inclusive,  aud  on  the  26lh,  of  Februnrj 
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reasonably  proper  custody ;  and  this  is^  sufficient ;  Bishop  of  Meath  v. 
Marquess  of  Winchester,  Croughton  v.  Blake,  *Arm8trong  v.  r^irno 
Hewitt,  4  Price,  216,  Doe  dem.  Neale  v.  Samples,  8  A.  &  E.  151  '• 
(E.  C.  L.  R.  vol.  35),  Doe  dem.  Wildgoose  v.  Pearce,  2  M.  &  Rob.  240, 
Doe.  dem.  Jacobs  v.  Phillips,  8  Q.  B.  158  (E.  C.  L.  R.  vol.  65). 
[Coleridge,  J. — Stat.  52  G.  3,  c.  146,  s.  5,  requires  the  pardon  to 
keep  the  parish  registers  in  an  iron  chest ;  and  the  chest  is  to  be  kept 
either  at  the  parson's  place  of  residence,  or  in  the  church.] 

Patteson,  J. — We  cannot  lay  down  any  general  rule  on  the  question 
of  proper  custody ;  we  must  be  guided  by  the  circumstances  of  each 
particular  case.  My  brother  Williams  thought  that  the  register 
ought  not  to  be  kept  at  the  clerk's  house.  This  is  quite  true  ;  for  the 
Btatute  directs  that  it  shall  be  kept  elsewhere.  Still,  if  the  witness  had 
gone  to  the  parson  for  the  register,  and  had  been  referred  by  him  to 
the  house  of  the  clerk,  then  although  the  register  ought  not  to  have  been 
at  the  clerk's,  it  would  have  been  authenticated  to  this  extent,  that  it 
was  at  the  clerk's  with  the  consent  of  the  parson ;  and  the  evidence 
might  have  been  receivable.  But  no  explanation  whatever  was  given 
to  account  for  this  register  being  with  the  clerk.  As  to  the  other  point, 
I  think  the  evidence  that  the  person  who  supplied  the  extract  was  parish 
clerk  was  quite  sufficient.  The  objection  is  that  the  alleged  register 
was  not  authenticated  as  the  real  register;  it  might  have  been  a  duplicate 
or  a  copy ;  the  clerk's  custody  was  unaccounted  for.  The  rule,  however, 
for  a  new  trial  will  be  absolute,  on  the  ground  that  the  verdict  was 
against  the  evidence. 

GoLERiDUE,  J. — I  think  that  the  learned  Judge  was  *quite  t^itaq 
right  in  rejecting  the  evidence  in  question.  The  custody  was  '• 
wrong  both  as  to  place  and  person ;  and  no  explanation  was  given  to 
show  why  the  register  was  in  such  custody.  The  statute  52  6.  3,  c. 
146,  s.  5,  shows  the  custody  to  be  wrong ;  and  the  provisions  of  that 
section  are,  I  believe,  kept  alive  by  the  late  Registration  Act.(a)  By 
those  provisions,  which  are  very  minute  and  stringent,  an  important 
duty  is  cast  upon  the  clergyman  with  respect  to  the  due  custody  of 
the  register.  I  think  upon  the  evidence  we  may  take  it  that  the  per- 
son who  had  the  custody  in  this  case  was  the  parish  clerk.  But  no 
explanation  was  offered  to  account  for  his  custody,  as  that  the  parson 
was  unwell,  or  had  sent  the  register  to  him  for  a  special  purpose.  If  any 
explanation  had  been  offered,  we  might,  perhaps,  not  scrutinise  it  very 
closely ;  an  excuse  of  some  sort,  although  it  might  not  show  the  custody 
to  be  proper,  might  satisfy  us  that  it  was  reasonable. 

Rule  discharged,  on  the  first  point. 
Rule  absolute,  on  the  ground  that  the  verdict 
was  against  the  evidence.(i) 

(a)  See  sUt.  6  A  7  W.  4,  e.  86,  8.  49. 

(6)  WioHTMAir,  J.,  was  at  the  Coart  of  Appeal  for  Criminal  Caaes,  Erls,  J.,  was  sitting  at  Ni«i 
PrioB. 

Reported  by  H.  Davison,  Esq. 


704  BARWELL  v.  HUNDRED  OF  WINTERSTOKE.    H.  V.  1850. 


*704] 


*BARWELL  and  Others  v.  The  Hundred  of  WINTERSTOKR 

Feb.  4, 


A  wooden  trough,  by  wbieb  water  is  conreyed  from  a  spring  to  a  pool  at  a  distaaes  froia  s 
mine  for  the  purpose  of  washing  the  ore,  is  an  **  erection  used  in  eondacting  the  basioeaa* 
of  the  mine,  within  stat  7  A  8  G.  4,  e.  SI,  s.  2. 

Casb  against  the  Hundred  of  Winterstoke,  under  stat.  7  &  8  6.  4, 
c.  31,  s.  2,(a)  to  recover  compensation  for  the  felonious  domolition,  by 
divers  persons  riotously  assembled,  of  a  certain  erection  of  the  plaintiffs 
used  by  them  in  conducting  the  business  of  a  certain  mine  of  the  plain- 
tiffs within  the  hundred. 

Plea  2.  That  the  said  erection  was  not  an  erection  used  in  conduct- 
ing the  business  of  a  mine,  modo  et  formfi.     Issue  thereon. 

♦TO'il  *^^  ^^^  *"*^'  before  Williams,  J.,  at  the  last  Somersetshire 
^  Spring  Assizes,  the  following  facts  appeared.  Upwards  of  a 
jear  after  the  plaintiffs  had  entered  upon  and  commenced  working  the 
mine  in  question,  they  took  a  lease  of  a  slag  bed  and  pool  adjoining  it, 
at  a  distance  of  about  half  a  mile  from  the  mine.  The  slag  bed  con- 
sisted of  heaps  of  refuse  ore,  which  had  formerly  been  considered  as 
of  no  value.  Recently,  however,  a  process  had  been  discovered  for 
extracting  ore  from  the  slag.  Washing  the  slag  was  an  important  part 
of  such  process ;  and,  to  supply  the  pool  with  water  for  washing  the 
slag,  the  plaintiffs  diverted  thereto  a  stream  of  water  in  the  neighbour- 
hood by  means  of  a  wooden  trough  erected  upon  piles.  The  trough 
did  not  approach  the  mine  nearer  than  half  a  mile,  which  was  as  near 
as  the  nature  of  the  ground  admitted.  The  water  supplied  through 
this  trough  was  at  first  used  in  washing  the  slag,  and  for  no  other  pur- 
pose ;  but  subsequently,  and  up  to  the  time  of  the  injury  complained  of, 
it  had  been  regularly  used  in  washing  the  ore  gotten  from  the  mine. 
It  was  for  the  demolition  of  this  trough,  as  being  an  erection  used  in 
conducting  the  business  of  the  mine,  that  this  action  was  brought. 
For  the  defendants  it  was  objected  that  the  trough  was  not,  under  the 


(a)  The  2d  section  is  as  follows : 

"And  be  it  enacted,  that  if  any  church  or  chapel,  or  any  chapel  for  the  religions  worship  of 
persons  dissenting  from  the  United  Chorch  of  England  and  Ireland,  duly  registered  orreeorded 
or  any  house,  stable,  coaobbonse,  outhouse,  warehouse,  office,  shop,  mill,  malthoase,  hopoMt,  \mm, 
or  granary,  or  any  building  or  erection  used  in  carrying  on  any  trade  or  manufacture,  or  Iwmoeh 
thereof,  or  any  machinery,  whether  fixed  or  movable,  prepared  for  or  employed  in  any  manolao- 
ture,  or  in  any  branch  thereof,  or  any  steam  engine  or  other  tnginB  fcr  winking^  drainin^f  or  wto/rk- 
ing  any  mine,  or  any  staith,  building,  or  erection  ueed  in  conducting  tke  Bueineea  o/  ang  mine,  or 
any  bridge,  wagon  way,  or  trunk  for  conveying  minerale  from  any  mine,  shall  be  felonioaaly 
demolished,  pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  persona  riotously  and  tnmulta* 
ously  assembled  together,  in  erery  such  ease  the  inhabitants  of  the  hundred,  wapentake^  ward, 
or  other  district  in  the  nature  of  a  hundred,  by  whatever  name  it  shall  be  denominated,  in  wbieia 
any  of  the  said  offences  shall  be  committed,  shall  be  liable  to  yield  full  compensation  to  tbo 
person  or  persons  damnified  by  the  offence,  not  only  for  the  damage  so  done  to  any  of  the  avl^ecti 
sereinbefore  enumerated,  but  also  for  any  damage  which  may  at  the  same  tine  be  done  by  suij 
•ttch  offenders  to  any  fixture,  ftimiture,  or  goods  whatever,  in  any  such  chareb,  chapel, 
s4her  of  the  buildings  or  erections  aforesaid/' 
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eircamstances,  used  in  conducting  the  business  of  the  mine ;  and  that 
the  learned  Judge  was  bound  to  determine  that  question  as  a  question 
of  law.  Williams,  J.,  however,  left  the  question  to  the  Jury ;  and 
they  found  that  it  was  so  used.  A  verdict  was  directed  for  the  plain- 
tiffs ;  but  leave  was  given  to  the  defendants  to  move  to  enter  a  nonsuit, 
in  case  the  Court  should  be  of  opinion  that  the  above  question  was  a 
question  of  law,  and  ought  *to  be  determined  in  their  favour,  r^rjfxr* 
OrowdeTy  in  last  Easter  term,  obtained  a  rule  nisi  accordingly.      ^ 

Cockbumj  Montagu  Smithy  and  Pkinn  now  showed  cause. — The  lan- 
guage m  sect.  2  of  stat.  7  &  8  6.  4,  c.  31,  which,  with  reference  to  the 
present  question,  is  substantially  the  same  as  that  used  in  sect.  7  of 
Stat.  7  &  8  G.  4,  c.  80,  extends  to  the  wooden  trunk  in  this  case. 
<«  Erection"  in  this  statute  is  a  larger  word  than  « building,*'  and 
includes  a  wooden  scaffold ;  Regina  v.  Whittingham,  9  Gar.  &  P.  234 
(£.  G.  L.  R.  vol.  38).  If  the  question  raised  at  the  trial  was  one  of 
fact,  the  finding  of  the  jury  is  conclusive :  if  one  of  law,  the  Gourt  will 
give  effect  to  the  declared  intention  of  the  section,  which,  obviously, 
was  to  protect  everything  in  any  way  contributory  to  the  conducting 
the  business  of  a  mine.  Washing  the  ore  is  part  of  the  ordinary  busi- 
ness of  mining;  this  trough  was  actually  used  for  washing  the  ore, 
though  erected  for  another  purpose.  The  words  <<  trunk  for  conveying 
minerals  from  any  mine"  do  not  limit  the  preceding  words,  but  by  ex- 
tending the  protection  of  the  statute  beyond  the  process  and  business 
conducted  in  and  about  the  mine  itself,  show  the  very  large  sense  of 
the  previous  words. 

CrawdeVy  BarstoWy  and  PrideauXy  contrd,. — The  question  is  one  of 
law,  and  is  to  be  considered  as  if  it  arose  on  an  indictment  for  felony 
under  stat.  7  &  8  6.  4,  c.  30,  s.  7.  As  a  question  of  law,  it  must  be 
determined  for  the  defendants.  The  erection  could  not  be  necessary 
for  working  the  mine ;  for  the  mine  had  been  worked  without  it.  It 
was  not  locally  connected  with  *the  mine.  Nor  was  its  use  con-  r^rrr^rj 
nected  with  the  business  of  mining ;  washing  the  ore  is  no  more  ^ 
part  of  the  business  of  a  mine  than  smelting  is.  Washing  is  merely 
part  of  a  process  used  in  preparing  the  ore  for  market  after  the  busi- 
ness of  the  mine  is  completed.  One  sort  of  trunk  for  a  purpose  foreign 
to  the  business  of  a  mine  is  mentioned ;  this  excludes  any  other  sort 
of  trunk  unconnected  with  such  business.  In  Regina  v,  Whittingham 
the  scaffold  was  in  the  mine  itself,  and  was  erected  to  put  the  miners 
on  the  level  of  the  vein  at  which  they  worked. 

Patteson,  J. — The  rule  must  be  discharged.  The  jury  having  decided 
that  this  trunk  was,  in  fact,  used  in  conducting  the  business  of  the 
mine,  the  only  question  in  law  is,  whether  such  a  trunk  can  be  so  used. 
It  is  hardly  disputed  that,  if  it  were  not  for  the  words  specifying  a 
<<  trunk  for  conveying  minerals  from  any  mine>  '  the  preceding  words 
are  large  enough  to  include  this  trunk  as  an  erection  used  <<  in  conduct- 
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ing  the  business"  of  the  mine.  It  seems  that  in  all  mines  it  is  usual  to 
wash  the  ore,  in  order  to  separate  it  from  the  earth.  It  is  convenient 
to  conduct  this  process  as  near  as  possible  to  the  mine  itself;  and,  in 
this  case,  the  process  was  conducted  as  near  to  the  mine  as  the  nature 
of  the  ground  permitted.  The  question  is,  whether  an  erection  used 
for  such  washing  is  an  erection  used  in  conducting  the  business  of  a 
mine.  I  am  of  opinion  that  the  business  of  a  mine  is  not  merelj  to 
get  the  rough  ore  from  the  bowels  of  the  mine,  but  to  produce  the  ore 
♦7ft«l  ^^^^'^  separate  from  the  earth  which  is  brought  *up  with  it.  The 
■^  words  of  the  section  are  quite  large  enough  to  justify  this  con- 
struction ;  for,  after  specifying  engines  used  in  working  the  mine,  they 
go  on  to  <<  any  erection  used  in  conducting  the  business"  of  a  mine, 
which  must  be  for  something  more  than  the  mere  working  of  the  mine 
itself.  I  agree  that  the  same  construction  must  be  put  on  the  statutes 
as  if  the  question  arose  on  an  indictment  for  felony :  but,  even  in  such 
a  case,  the  language  of  the  legislature  is  amply  sufficient  to  support  our 
construction. 

Coleridge,  J. — I  am  of  the  same  opinion.  I  quite  agree  that  we 
are  to  determine  the  question  as  if  it  arose  on  an  indictment  for  felony 
under  the  prior  statute.  That  is  a  very  good  reason  for  not  straining 
the  language  of  the  Legislature :  but,  if  the  present  case  is  within  its 
language,  I  am  not  deterred  by  the  consequences  of  our  construction. 
It  is,  undoubtedly,  most  important  to  protect  an  erection  of  this  kind; 
but,  whether  this  be  important  or  unimportant,  whether  the  statute  be 
penal  or  not,  we  must  give  a  full  and  fair  interpretation  to  its  provisions. 
I  take  it  as  almost  admitted  that,  if  it  were  not  for  the  latter  words 
with  respect  to  a  trunk  for  conveying  materials  from  a  mine,  the  pre- 
ceding words  would  apply  to  the  trunk  in  question.  Regina  v.  Whit- 
tingham  shows  that  the  word  <<  erection"  is  applicable  to  an  erection 
of  wood ;  in  that  case,  however,  there  was  no  question  as  to  the  vicin- 
ity of  the  erection  to  the  mine  itself,  or  its  connexion  with  the  business 
of  the  mine.  The  question  here  is,  whether  the  trunk  can  be  said  to 
**7(\c\'\  ^^  ^^^^  ^^  ^conducting  the  business  of  the  mine.  To  say  that 
^  the  business  of  the  mine  is  merely  to  bring  the  ore  to  grass, 
would  certainly  be  too  narrow  a  construction.  It  is  to  be  observed  that 
the  question  is  not,  whether  the  trunk  was  used  in  the  working  of  the 
mine,  but  whether  it  was  used  in  conducting  the  business  of  the  mine. 
I  think  the  business  of  the  mine  includes  all  that  is  done  about  the 
mine  towards  preparing  the  ore  in  a  marketable  state ;  and  that  all 
erections  used  for  this  purpose,  or  as  places  of  deposit  for  gunpowder, 
candles,  and  other  mining  materials,  are  within  the  protection  of  the 
statute.  It  is  said  that  the  specification  of  a  trunk  for  conveying  the 
minerals  away  excludes  this  trunk  for  the  supply  of  water.  But  I 
think  that  the  specification  of  the  trunk  for  conveying  minerals  away 
was  purposely  introduced,  because  it  occurred  to  the  legislature  that  a 
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trunk  so  used  might  not  be  a  trunk  used  in  conducting  the  business  of 
the  mine ;  and,  so,  that  some  further  provision  was  necessary  to  com- 
plete the  intended  protection.  But  this  trunk  was  used  for  the  primary 
operations  before  the  mineral  is  in  a  fit  state  to  be  conveyed  ^way,  and 
so  was  used  in  conducting  the  business  of  the  mine. 

WiOHTMAN,  J. — I  am  of  the  same  opinion.  The  words,  '*•  or  any 
staith,  building,  or  erection  used  in  conducting  the  business  of  any 
mine,"  coming  after  the  words  applicable  to  engines  used  for  working 
the  mine,  admit  a  very  large  construction,  and  seem  to  have  been  pur- 
posely added  in  order  to  extend  protection  to  such  erections  as  might 
not  be  concerned  in  the  working  of  the  mine.  The  question  is,  whether 
this  trough  was  used  in  the  business  of  this  mine.  The  ore,  it  seems, 
*is  not  brought  up  by  itself,  but  together  with  earth  and  other  r^tr-tr^ 
matters  attached  to  it,  which  must  be  separated  from  it  to  make  ^ 
what  is  brought  up  ore.  This  trunk  was  used  in  the  process  of  such 
separation.  That  process,  in  my  opinion,  is  part  of  the  business  of  a 
mine,  and  is  an  entirely  different  process  from  that  of  smelting. 

Rule  discharged.(a) 

(a)  Erlb,  J.,  WM  sitting  at  Nisi  Prius. 
Reported  by  H.  Davison,  Esq. 


THOMPSON,  Esq.,  M.  P.,  v.  INGHAM,  Esq.,  and  Another.     Feb.  5. 

Declaration  in  prohibition,  stating  a  plaint  in  the  county  court  prosecuted  by  one  Batty  for  use 
and  oooupation  of  land  by  Thompson  (plaintiff  ^in  prohibition),  who  appeared  and  protested 
that  the  title  to  the  said  land  was  in  question :  averment  that  in  fact  the  title  was  in  question 
in  the  action.  Plea,  that,  when  Thompson  appeared  and  protested,  Batty  also  appeared  and 
protested  that  the  title  was  not  in  question,  and  required  the  defendant  in  prohibition,  being 
judge,  to  hear  and  determine  the  action ;  that  thereupon  defendant  then  being  judge,  did 
bear  and  consider  the  evidence,  Ac,  of  the  plaintiff  in  prohibition  in  support  of  his  said  pro- 
test, and  also  the  evidence,  Ac,  of  Batty  on  the  other  side,  and,  having  heard  and  considered, 
did  adjudge  that  the  title  was  not  in  question. 

Held,  that,  if  such  a  plea  admits  the  title  to  be  in  question,  it  is  bad,  for  want  of  jurisdiction  in 
the  judge,  by  stat.  9  A  10  Vict.  c.  95,  s.  58;  but,  if  it  be  taken  as  pleading  the  decision  of  a 
competent  court,  it  is  equally  bad;  for,  although  the  inferior  court  must  determine  the  point 
in  the  first  instance,  yet,  there  being  no  writ  of  error  from  the  county  court,  Uie  question  must 
be  open  to  the  superior  Courts  on  motion  for  a  prohibition ;  and,  on  declaration  in  prohibition, 
the  question  is  one  of  fact,  to  be  decided  by  evidence. 

Prohibition.  The  declaration  stated  that,  on  2d  June,  1847,  John 
Batty  prosecuted  in  the  county  court  of  Westmoreland,  at  Kirkby 
Lonsdale  (constituted  under  stat.  9  &  10  Vict.  c.  95),  before  Theophilus 
Hastings  Ingham,  the  Judge  of  the  said  Court,  a  certain  plaint  in  an 
action  of  contract,  issued  *out  of  the  said  Court,  for  an  alleged  p^-- 
debt  or  claim  of  41.  for  the  alleged  use  and  occupation  by  Wil-  ^ 
liam  Thompson  of  a  certain  field  of  the  said  John  Batty,  &c.,  in  which 
action  the  said  J.  Batty  was  the  plaintiff,  and  W.  Thompson  (the  plain- 
tiff in  prohibition)  was  the  defendant.     That  Thompson,  on  the  day^ 
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&c.,  appeared  in  the  said  Court  before  the  said  T.  H.  I.,  the  Judge 
thereof,  and  did  then  and  there  protest  and  insist  that  the  said  Court 
ought  not  to  have,  or  take,  and  had  not,  cognisance  of  the  said  action ; 
for  that  in  the  said  action  the  title  to  the  said  land,  to  wit,  to  the  said 
field,  was  in  question.  The  declaration  then  averred,  that  in  fact  the 
title  to  the  $aid  landy  to  wit  to  the  said  fieldj  was  in  question  in  the  said 
action^  and  that  the  said  Court  ought  not  to  have  had,  and  had  not, 
cognisance  of  the  said  action ;  and  that  each  of  the  parties  Thompson 
and  Batty  insisted  that  the  said  field  was  his  soil  and  freehold  during 
the  alleged  occupation :  nevertheless  the  said  Judge  assumed  to  take 
and  have  cognisance  of  the  said  action,  and  proceeded  to  try  and  deter- 
mine, and  did  in  fact  take  cognisance  of,  the  same,  and  try  the  said 
cause,  and  afterwards,  to  wit,  on  28th  July  in  the  year  aforesaid,  gave 
judgment  that  the  plaintiff  should  recover  from  the  said  W.  Thompson 
the  sum  of  30s.  The  declaration  then  averred  that  the  said  J.  Batty 
and  the  said  T.  H.  Ingham  are  still  proceeding  in  the  said  plaint,  and 
prayed  a  prohibition. 

Plea :  That,  when  Thompson  so  appeared  and  protested  that  the  title 
io  the  said  land  was  in  question  in  the  said  action,  Batty  also  at  the 
«ame  time  appeared  and  protested  that  the  title  was  not  in  question 
therein,  and  then  required  the  Judge  to  proceed  to  hear  and  determine, 
«:7191  ^^'  That  thereupon,  on  the  same  occasion  when  *the  said  J. 
-'  Batty  and  W.  Thompson  so  appeared  and  protested  as  aforesaid, 
the  said  T.  H.  Ingham,  then  being  the  Judge,  &c.,  did,  in  the  same 
Court  in  and  before  which  Batty  and  Thompson  were  so  respectively 
appearing,  hear  and  consider  all  the  evidence,  allegations,  and  argu- 
ments which  Thompson  produced,  made,  and  used  in  support  of  such 
protest  and  position  that  the  title  was  in  question,  and  all  the  evidence, 
&c.,  which  Batty  produced,  &c.,  on  the  other  side ;  and  having  heard, 
&c.,  as  aforesaid,  did  then  in  the  same  Court,  as  and  then  being  such 
Judge  as  aforesaid,  and  while  Batty  and  Thompson  were  so  respectively 
appearing  in  and  before  the  said  Court,  consider,  decide,  and  adjudge 
that  the  title  to  the  said  land  was  not  in  question  in  the  said  action,  and 
thereupon  entertained,  tried,  heard,  and  determined  the  said  cause,  and 
gave  judgment  as  in  the  declaration  mentioned.  And  that  on  the  said 
hearing  of  the  said  cause  neither  Thompson  nor  Batty  produced,  made, 
or  used  any  evidence,  allegation,  or  argument  other  than  those  which 
the  Judge  so  heard  and  considered  as  aforesaid. — Verification. 

Demurrer,  assigning  for  cause :  That  the  plea  showed,  not  that  the 
title  to  the  land  was  not  in  question,  but  that  the  Judge  thought  and 
decided  so :  That  the  plea  admitted  that  the  title  was  in  question,  and 
sought  to  avoid  it  by  showing  that  the  Judge  thought  otherwise :  That 
the  plea  consisted  only  of  grounds  of  inference  from  which  it  was 
sought  to  be  concluded  that  the  title  was  not  in  question ;  and  that  it 
ought  to  have  shown  that  in  fact  such  title  was  not  in  question. 
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The  demurrer  wms  now  argued,  (a) 

♦Afarein,  for  the  plaintiflF. — Stat.  9  &  10  Vict.  c.  95,  s.  58,  r^^^o 
makes  a  direct  provision  that  the  Court  shall  not  have  cognisance  ^ 
of  any  action  in  which  the  title  to  any  corporeal  hereditament  shall  be 
in  question.  The  declaration  avers  that  in  fact  the  title  to  the  lands 
was  in  question :  the  plea  does  not  traverse  this,  but  alleges  that  Ing- 
ham, being  judge,  did  adjudge  that  the  title  to  the  lands  was  not  in 
question./  He  cannot  give  himself  jurisdiction  by  merely  stating  his 
opinion  that  he  possesses  it.  In  Lilley  v.  Harvey,  5  Dowl.  &  L.  648, 
where  the  question  was  whether  a  prohibition  should  issue,  Wightman, 
J.,  decided  that  the  judge  has  authority  to  ascertain  whether  the  title 
really  is  in  question,  but  that,  if  he  is  wrong,  and  assumes  jurisdiction 
when  the  title  is  in  question,  the  Court  above  must  prohibit.  [Patte- 
SON,  J. — The  plea  may  be  an  argumentative  denial  that  the  title  to  the 
land  came  in  question.]  That  is  not  its  effect :  the  allegation  is  un- 
traversed ;  and  the  plea  avers  that  the  decision  of  the  judge  on  the 
question  whether  or  not  the  title  came  in  Question  is  final.  [Cole- 
ridge, J. — We  do  not  sit  on  appeal  from  the  decision  of  the  judge ;  if 
the  question  arises  in  the  County  court  the  judge  must  deal  with  it.  He 
referred  to  Brittain  v.  Kinnaird,  1  Brod.  &  B.  432  (E.  C.  L.  R.  vol. 
5).]  When  the  judge  has  no  jurisdiction  the  proceedings  are  a  nullity. 
It  is  the  duty  of  the  superior  courts  to  inquire  whether  the  jurisdiction 
has  been  exceeded.  It  is  true  that  this  sometimes  involves  the  correct- 
ness of  the  decision  of  the  judge  in  the  inferior  court,  but  not  by  way 
of  appeal.  The  Court  may  be  obliged  to  try  the  question  of  fact  whe 
ther  the  title  came  into  question  or  not. 

*  Watsatif  contrd.. — The  judge  clearly  had  jurisdiction  over  the  r*^^^ 
cause :  but  in  the  course  of  the  case  it  was  alleged  that  the  title  '- 
to  the  land  was  in  question.  It  is  conceded  that  it  is  the  duty  of  the 
judge  to  inquire  whether  that  is  so  or  not ;  if  such  be  his  duty,  he  must 
decide  that  point,  otherwise  he  would  have  power  to  inquire,  but  not  to 
determine.  The  question  of  jurisdiction,  if  involved  in  an  incidental 
question  of  fact,  must,  like  any  other  incidental  question,  be  determined 
by  the  judge.  If  the  action  had  been  ejectment,  the  judge  would  have 
had  no  jurisdiction  to  entertain  the  cause,  the  proceedings  would  have 
been  coram  non  judice,  and  prohibition  would  lie.  But,  when  there  is 
a  general  jurisdiction  over  the  cause,  the  incidental  question  as  to  title 
must  be  disposed  of  by  the  judge.  Stat.  9  &  10  Vict.  c.  95,  s.  69, 
enacts  that  he  shall  be  the  sole  judge  in  all  actions  brought  in  the 
Court,  and  shall  determine  all  questions  as  well  of  fact  as  of  law.  And 
the  89th  section  makes  his  judgment  final  between  the  parties.  The 
provisions  with  respect  to  replevin  under  the  121st  section  are  different ; 
there,  if  "  either  party"  "  shall  declare"  that  the  title  is  in  question, 
the  cause  may  be  removed  to  a  superior  Court  on  security  being  given. 

(o)  Beforo  PArrissoif,  Coleridok,  and  Wightman,  Js. 

VOL.  xiv. — 66 
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But,  when  the  judge  has  power  to  institute  the  ino^uirj,  his  mistake  in 
judgment  on  a  matter  of  fact  is  no  ground  of  prohibition ;  Fearon  v. 
Norvall,  5  D.  &  L.  439.  Whenever  the  question  arises  in  evidence  the 
judge  must  decide  it.  Lilley  v.  Harvey  is  an  authority  for  the  plaintiff; 
and  so  is  Owen  v.  Pearse,  5  D.  &  L.  654,  note  (cr).  In  Ex  parte  Rayner, 
5  D.  &  L.  342,(a)  the  defendant  had  been  summoned  before  the  County 
^-^_  court  *of  Cambridge,  and  alleged  before  the  judge  that  he  had 

^  already  been  sued  in  the  Borough  Court  of  Cambridge  in  respect 
of  the  same  claim,  and  that  judgment  had  been  recovered  and  execution 
issued  against  his  goods.  The  plaintiff  admitted  this  to  be  true ;  but  the 
judge  gave  judgment  for  the  plaintiff.  On  motion  for  a  prohibition,  it 
was  held  that  the  objection  would  have  been  proper  ground  for  a  writ 
of  error  if  such  proceeding  were  permitted  by  stat.  9  &  10  Vict.  c.  95; 
but  that,  the  decision  being  on  matter  within  the  jurisdiction  of  the 
judge,  prohibition  did  not  lie.  Again,  in  Robinson  v.  Lenaghan,  2 
Exch.  333,t  where  the  summons  had  been  served  at  a  wrong  place,  the 
Court  held  that,  the  jurisdiction  of  the  Court  under  the  80th  section 
attaching  on  due  proof  of  service,  the  question,  what  was  proof  of  ser- 
vice, was  for  the  judge,  and  that  the  superior  courts  could  not  reverse 
his  decision.  These  cases  bear  on  the  act  of  parliament :  but  all  the 
authorities  show  that  when  the  inferior  court  has  the  power  to  inquire, 
it  also  has  the  power  to  determine.  The  test  is,  whether  it  has  the 
power  to  enter  on  the  inquiry.  Thus  affidavits  are  receivable  to  shcfw 
that  the  inferior  court  could  not  institute  the  inquiry,  but  not  that  the 
court  has  come  to  a  wrong  conclusion  on  the  evidence ;  Regina  v.  Bolton, 
1  Q.  B.  66  (E.  C.  L.  R.  vol.  41).  In  Mould  v.  Williams,  5  Q.  B.  469 
(E.  C.  L.  R.  vol.  48),(6)  the  justices  by  their  warrant  found  the  place 
on  which  timber  was  lying  to  be  part  of  the  highway ;  and  the  Court 
would  not  allow  their  jurisdiction  to  be  questioned  by  evidence  showing 
that  it  lay  on  Und  forming  no  part  of  the  highway.  Again,  when  in 
answer  to  an  information  under  stat.  7  &  8  6.  4,  c.  29,  s.  34,  a 
*7lfil  *^^^^  ^^®  claim  to  a  right  of  fishing  was  set  up  by  the  defend- 

^  ant  and  overruled  by  the  justices,  this  Court  refused  a  prohibition ; 
Regina  v.  Higgins,  8  Q.  B.  149,  note  (d)  (E.  C.  L.  R.  vol.  65).  [Wight- 
man,  J.,  referred  to  Rex  v.  Sillifant,  4  A.  &  E.  354  (E.  C.  L.  R.  vol. 
31).]  The  rule  for  a  mandamus  there  was  discharged  on  the  doubt 
whether  the  justices  had  jurisdiction  to  enforce  the  rate.  A  mere  state- 
ment by  the  defendant  that  he  acted  under  a  reasonable  supposition  that 
he  had  a  right  to  do  the  act  eomplained  of  does  not  oust  the  justices  of 
their  jurisdiction  under  stat.  7  &  8  Geo.  4,  c.  30,  s.  24:  the  justices 
must  determine  that  fact ;  Regina  v.  Dodson,  9  A.  &  E.  704  (E.  C.  L. 
R.  vol.  86).  The  earlier  case  of  Rex  v.  Wrottesley,  1  B.  &  Ad.  648 
(E.  C.  L.  R.  vol.  20),  is  to  the  same  effect.     And  the  judgment  of  the 

(a)  S.  C.  (Toft  V.  Rayner)  5  Com.  B.  162  (E.  C.  L.  R.  voL  67 
{b)  See  Ayrtoii  v.  Abbots  ante,  p.  1,  23. 
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Court  of  Exchequer  in  Thomas  v.  Hudson,  14  M.  &  W.  858,  877,t(a) 
illustrates  the  point.  The  principle  which  governs  all  the  cases  is,  that 
where  the  judge  has  jurisdiction  he  must  decide  any  incidental  matter 
which  arises  in  the  progress  of  the  cause.  ^^  Est  autem  eorum"  (Justi- 
tiariorum)  <'  potestas,  quod  ex  quo  eis  commissa  est  causa,  una  vel  plures, 
licet  simpliciter,  extenditur  eorum  jurisdictio  ad  omnia,  sine  quibus  causa 
terminari  non  potest,  quantum  ad  judicium  et  executionem  judicii.  Et 
eodem  modo  si  causa  fuerit  incidens  vel  emergens  et  pnejudicialis :  ad 
alias  verd  res  et  alias  personas  non  possunt  jurisdictionem  suam  exten- 
dere,  nee  de  aliis  cognoscere  quam  de  iis  quas  in  commissione  continentur, 
ciim  fines  mandati  diligenter  sint  attendendi.''  Bracton,  fol.  108  b,  lib. 
iii.  De  Actionibus^  s.  8.  The  authorities  all  show  that  when  the  judge 
can  ^inquire  he  can  decide,  and  that  his  decision  on  a  matter  ^^^^  „ 
within  his  jurisdiction  is  final.  The  allegation  that  the  title  was  '- 
in  question  becomes  immaterial ;  the  judge  must  decide  whether  it  was 
or  not.  [WiGHTMAN,  J. — The  judge  decides,  subject  to  prohibition  if 
he  exceed  his  jurisdiction.  Whether  or  not  the  title  comes  in  question 
may  be  matter  of  fact.]  The  true  distinction  is  between  those  cases 
where  there  is  a  want  of  original  jurisdiction,  and  those  where  something 
arises  in  the  course  of  the  cause  to  take  it  away :  the  judge  must  decide, 
in  the  latter  case,  whether  such  a  state  of  facts  exists. 

Martin^  in  reply. — It  is  admitted  here  that  a  state  of  things  existed 
which  ousted  the  judge  of  his  jurisdiction,  but  by  his  own  judgment  he 
assumes  to  give  himself  jurisdiction.  The  cases  cited  do  not  apply. 
The  question  of  jurisdiction  can  in  no  case  be  determined  by  the  Court 
whose  jurisdiction  is  called  in  question.  The  line  may  be  difficult  to 
draw ;  but  in  all  of  them  the  question  was  as  to  the  correctness  of  the 
decision  of  the  judge  over  matter  within  his  jurisdiction. 

Cur.  adv.  vult. 

Patteson,  J.,  on  a  subsequent  day  in  this  vacation  (February  26th), 
delivered  the  judgment  of  the  Court.  After  having  shortly  stated  the 
declaration  and  plea,  his  Lordship  continued : 

To  this  plea  there  is  a  demurrer.  If  the  plea,  being  in  confession  and 
avoidance,  is  to  be  taken  to  admit  the  statement  in  the  declaration,  that 
in  fact  the  title  was  in  question,  it  is  clearly  bad  ;  for  then  the  , jndge 
had  no  jurisdiction,  under  stat.  9  &  10  Vict.  c.  95,  s.  58  ;  and  *his  r^i^^<^ 
thinking  and  deciding  that  he  had  would  not  give  it  him.  But  ^ 
assuming  that  the  plea  does  not  admit  that  statement,  but  rather  denies 
that  it  can  be  permitted  to  be  made,  by  reason  of  the  decision  of  a  com- 
petent Court  that  the  title  was  not  in  question,  the  point  will  be  whether 
that  decision  is  conclusive. 

The  law  on  this  subject,  so  far  as  regards  the  analogous  case  of 
magistrates'  convictions,  was  fully  discussed  in  Begina  v.  Bolton,  1  Q. 
B.  66  (E.  C.  L.  B.  vol.  41) ;  and  it  was  there  held  that,  where  the 

(a)  Judgment  affinned  in  Ezch.  C,  Thomas  «.  Hudson,  Id  M.  ft  W-  885. f 
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charge  is  such  as,  if  true,  is  within  the  magistrate's  jurisdiction,  the 
finding  of  the  facts  afterwards  by  the  magistrate  is  conclusive ;  but, 
where  the  charge  is  not  such  as,  if  true,  would  be  within  the  magis- 
trate's jurisdiction,  no  finding  of  facts  can  alter  it. 

The  present  case  is  between  those  so  put.  The  judge  had  clearly 
jurisdiction,  primfi  facie,  to  try  a  plaint  for  use  and  occupation.  The 
pleadings,  if  there  were  any  in  the  County  court,  would  not  show  that 
the  title  is  in  question  :  the  point,  whether  it  is  or  not,  must  of  neces- 
sity arise  upon  the  evidence ;  and,  as  soon  as  it  appears  that  it  is,  the 
jurisdiction  of  the  County  court  ceases.  The  judge  must,  of  necessity, 
determine  that  point  for  the  time,  because  on  it  depends  whether  he 
hears  the  case  on  the  merits.  Is  then  his  determination  conclusive  ? 
We  think  that  it  is  not.  The  objection  is  analogous  to  a  plea  to  the 
jurisdiction  in  other  courts,  which  is  indeed  determined  in  the  first 
instance  by  the  Court  in  which  it  is  pleaded,  but  is  subject  to  a  writ  of 
error.  The  County  court  Act  gives  no  writ  of  error,  or  appeal  of  any 
sort ;  but  then  it  is  presumed  that  the  Court  deals  only  with  matters 
*71Q1  ^^^^^^  ^^^  jurisdiction.  *If  a  doubt  arises  as  to  that  question, 
-*  we  think  it  impossible  to  contend  that  any  of  the  provisions  of 
the  Act  make  the  solution  of  that  doubt  by  the  Court  itself  final.  If 
so,  the  question  must  be  open  to  one  of  the  superior  courts  on  motion 
for  a  prohibition,  by  affidavit ;  and,  if  that  Court,  as  in  the  present 
case,  directs  that  the  party  should  declare,  then  the  question  becomes 
one  of  evidence. 

In  either  view  of  the  plea,  therefore,  we  are  of  opinion  that  judgment 
must  be  for  the  plaintiff.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  T.  Bros,  Esq. 

See  Chew  v.  Holrojd,  8  Exch.  249.t 


MEYRICK  and  IBBETSON,  Executors,  Ac,  of  WILLIAM  MEY- 
RICK,  deceased,  v.  MARY  ANN  ANDERSON.    Feb.  5. 

Bebt  on  bond  by  plaintiffs  as  executors,  against  defendant  as  executrix  of  one  Soaannab  Seott» 

who  was  executrix  of  W.  N.    Plea  that  Susannah  died  intestate,  without  this  that  the  defendant 

ever  was  rightful  executrix  of  the  said  Susannah. 
Held,  on  special  demurrer,  that  the  plea,  though  good  in  form,  was  no  answer  to  the  action, 

for  an  executor  de  son  tort  of  a  rightful  executor  is  liable  in  the  same  manner  as  a  rifhtTnt 

executor  for  the  debt  of  the  original  testator. 

Debt  by  plaintiffs  as  executors  of.  the  last  will  and  testament  of 
William  Meyrick,  deceased,  against  defendant,  as  executrix  of  Susan- 
nah Scott,  deceased,  who  in  her  lifetime,  and  at  the  time  of  her 
death,  was  executrix  of  the  last  will  and  testament  of  William  New- 
man, deceased,  on  a  bond  made  by  Newman  to  Meyrick  in  the  sum  of 
8002. :  the  count  charged  that  Newman  did  not  pay  in  his  lifetime,  nor 
did  Susannah  Scott  in  her  lifetime  pay,  nor  hath  defendant  paid,  to 
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'^'Meyrick  in  his  lifetime,  or  to  plaiDtiffs  as  executors  as  afore-  r^^^on 
said,  since  his  decease.  ^ 

Plea:  That  the  said  Susannah  Scott  died  intestate,  without  this, 
that  defendant  ever  was,  or  is,  the  rightful  executrix  of  the  last  will 
and  testament  of  the  said  Susannah  Scott ;  conclusion  to  the  country. 

Demurrer,  alleging  for  cause :  That  the  traverse  taken  by  the  plea, 
and  the  issue  thereby  tendered,  is  too  narrow ;  and  that  the  traverse  is 
not  direct  of  any  allegation  contained  in  the  declaration  ;  because  the 
plea  only  tends  to  raise  the  question,  whether  the  defendant  was  right- 
ful executrix,  whereas  evidence  showing  that  defendant  was  executrix 
de  son  tort  would  support  the  declaration  ;  and  for  that  the  plea  should 
have  directly  traversed  the  declaration,  and  the  averment  therein,  that 
defendant  was  executrix  of  the  said  Susannah  Scott.  And  that,  if  ther 
plea  is  to  be  taken  as  in  confession  and  avoidance,  then  it  is  insufficient, 
because  it  introduces  new  matter,  viz.,  that  S.  Scott  died  intestate,  and 
therefore  it  ought  not  to  have  concluded  to  the  country.     Joinder. 

The  demurrer  was  now, argued. (a) 

Wille9j  for  the  plaintiffs. — It  is  quite  consistent  with  the  plea,  that  the 
defendant  is  executrix  de  son  tort ;  and,  if  so,  she  is  chargeable.  At 
common  law  the  executor  de  son  tort  is  liable  like  the  rightful  executor. 
In  Webster  v.  Webster,  10  Vesey,  Jun.  98,  an  executor  who  had  acted  de 
son  tort  for  sixteen  years,  afterwards  took  out  administratioh ;  and,  on  his 
being  sued  as  executor,  it  was  held  that  he  might  plead  the  Statute  of 
"^Limitations,  because  he  was  liable  to  be  sued  while  executor  de  r-n^tjo-t 
son  tort.  The  forms  of  declaration  against  a  rightful  executor  ^ 
and  an  executor  de  son  tort  are  precisely  the  same ;  and  it  is  sufficient 
to  show  an  intermeddling  with  the  goods  to  support  a  charge  against 
the  defendant  as  executor.  The  last  decision  is  Wood  t;.  Kerry,  2  Com. 
B.  515  (E.  G.  L.  R.  vol.  52).  Again,  at  common  law,  the  executor  of 
an  executor  was  bound  to  administer  the  goods  of  the  prior  testator ; 
but  it  was  doubtful  whether  he  would  be  liable  for  a  devastavit  of  such 
goods  committed  by  his  own  immediate  testator,  that  being  a  personal 
wrong,  which  died  with  the  person  committing  it.  This  led  to  the 
statutes  1  Stat.  30  Gar.  2,  c.  7,  and  4  &  5  W.  &  M.  c.  24,  s.  12.  The 
former  Act  is  confined  to  the  executor  of  an  executor  de  son  tort. 
The  latter  enactment  is  declaratory  as  well  as  enacting.  [Pattbson, 
J. — Neither  of  these  applies  except  to  the  case  of  devastavit.  What 
is  the  meaning  of  "shall**  "be  liable"  "in  the  same  manner?"]  It 
means  out  of  the  goods  of  the  first  testator ;  note  (8)  to  Wheatley  v. 
Lane,  1  Wms.  Saund.  219  d.  The  executor  of  an  executor,  sued  since 
the  statutes,  must  not  only  show  that  he  has  administered  the  goods 
of  the  original  testator  which  have  come  to  his  hands,  but  also  a  plene 
Bdministravit  by  the  first  executor,  or  at  least  that  the  second  executor 
has  no  assets  of  the  first  executor  whence  any  devastavit  by  the  first 

(a)  Before  Pattmoit  and  Wi«HTMAir,  Ji. 

2P 
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may  be  satisfied ;  Welk  v,  Fydell,  10  East,  315.  There  is  no  direct 
authority  on  the  point.  At  common  law  the  executor,  whether  by  right 
or  de  son  tort,  is  liable :  it  is  here  contended  that  the  executor  de  son 
^7991  ^^^^  ^^  ^^  executor  is  in  precisely  the  same  position  as  *the  right- 
^  ful  executor  of  an  executor  de  son  tort  or  of  a  rightful  execotor 
since  the  statutes.  In  Hammond  v.  Gatlifie,  Andr.  252,  the  Court  inti- 
mated an  opinion  that  the  executor  de  son  tort  of  an  executor  de  son 
tort  is  not  liable  for  a  devastavit  of  the  prior  executor  de  son  tort,  the 
case  not  being  provided  for  by  1  stat.  80  C.  2,  s.  7.  [Pattbson,  J. — 
That  case  is  rather  questioned  by  my  Brother  Williams,  in  his  book.] 
It  is  not  cited  as  an  authority  in  the  text  (vol.  2,  p.  1471(a));  and  the 
note  (k)  which  refers  to  it  gives  no  opinion  as  to  its  authority,  but  merely 
the  reason  assigned  by  Probtn,  J.,  for  the  decision ;  namely,  that  in 
the  first  part  of  1  stat.  80  Gar.  2,  c.  7,  executors  de  son  tort  are  sot 
named,  though  afterwards  they  are  expressly  mentioned.  In  truth, 
there  can  be  no  succession  of  executors  de  son  tort ;  and  that  reason 
would  support  the  decision.  But  the  construction  of  the  statute  ought 
not  to  be  as  intimated  in  Andrews,  p.  252 :  the  statute  means  such  per- 
sons as  by  the  common  law  were  held  executors.  There  is  no  reason 
for  confining  «  all  and  every  the  executors"  to  all  and  every  the  right- 
ful executors,  when  executors  de  son  tort  are  also,  in  legal  contempla- 
tion and  legal  language,  executors.  The  same  expression  occurs  in  stat. 
4  &  5  W.  &  M.  c.  24,  s.  12,  which  is  the  statute  applicable  to  the  pre- 
sent case.  Applying  the  reasoning  of  Probtn,  J.,  in  Hammond  v.  (jat- 
liffe  to  that  statute,  it  will  be  an  authority  for  the  plaintiff'  in  the  pre- 
sent case ;  but  the  words  « any  executor"  and  <<  all  and  every  execu- 
tor," in  stat.  4  &  5  W.  &;  M.  c.  24,  s.  12,  include  an  executor  de  son 
tort ;  and  then  the  case  falls  within  Wells  v,  Fydell ;  and  a  defendant 
^admitting  himself  to  be  an  executor  of  an  executor  must  so 
plead  as  to  exclude  any  devastavit  by  his  immediate  testator. 
Poulden^  contrtl. — The  executor  de  son  tort  is  not  chargeable  as 
the  executor  of  the  original  testator.  He  does  not  represent  him.  In 
1  Williams  on  Executors,  vol.  1,  p.  207,  4th  ed.,  it  is  said:  << Although 
the  executor  cannot  assign  the  executorship,  yet  the  interest  vested 
in  him  by  the  will  of  the  deceased  may,  generally  speaking,  be  eon* 
tinned  and  kept  alive  by  the  will  of  the  executor ;  so  that,  if  there 
be  a  sole  executor  of  A.,  the  executor  of  such  executor  is  to  all  intents 
and  purposes  the  executor  and  representative  of  the  first  testator.  But 
if  the  first  executor  dies  intestate  then  his  administrator  is  not  such  a 
representative,  but  an  administrator  de  bonis  non  of  the  original  testa- 
tor must  be  appointed  by  the  Ordinary ;  for  the  power  of  an  execator 
is  founded  upon  the  special  confidence  and  actual  appointment  of  the 
deceased ;  and  such  executor  is  therefore  allowed  to  transmit  that  power 

(a)  Wmiuni  on  Ezeeuton,  4Ui  odit 
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to  another  in  whom  he  has  equal  confidence ;  and  so  long  as  the  chain 
of  representation  is  unbroken  by  any  intestacy  the  ultimate  executor  is 
the  representative  of  every  preceding  testator.  But  the  administrator 
of  the  executor  is  merely  the  officer  of  the  Ordinarjr,  and  has  no  privity 
or  relation  to  the  original  testator,  being  only  commissioned  to  adminis- 
ter the  efiects  of  the  intestate  executor  and  not  of  the  original  testator." 
Again  it  is  said  at  page  247 :  <<  If  an  executor  dies  before  probate, 
although,  as  already  mentioned,  the  acts  which  he  may  legally  do 
before  probate  stand  firm  and  good,  yet  his  executor  may  not  prove 
♦both  wills,  and  so  become  executor  to  both  the  testators."  r^c^^j^ 
(He  also  referred  to  1  Williams  on  Executors,  pp.  880,  387.)  ^ 
[Patteson,  J. — All  these  passages  only  show  that  the  administrator  of 
the  executor  has  no  title  to  the  goods  of  the  first  testator.]  The  prin- 
ciple applies,  that  there  must  be  a  succession  between  the  original  tes- 
tator and  the  executor  of  the  executor  to  charge  him.  The  rightful 
executor  of  the  executor  is  the  representative  of  the  first  testator.  A 
person  by  intermeddling  with  the  goods  may  make  himself  executor  de 
son  tort  of  the  executor ;  but  that  cannot  make  him  executor  of  the 
first  testator.  The  Act  1  stat.  30  Gar.  2,  c.  7,  does  not  apply  to  this 
case ;  it  was  passed  to  make  the  representatives  of  an  executor  de  son 
tort  liable  in  cases  where  they  were  not  liable  at  common  law.  Ham- 
mond V.  Oatliffe  is  an  authority  for  the  defendant  as  far  as  it  goes.  An 
executor  de  son  tort  at  common  law  would  not  be  liable,  because  the 
first  testator  can  be  represented  only  through  a  chain  of  succession. 
In  all  cases  the  party  must  be  charged  as  executor,  whether  he  be  so  by 
right  or  wrong ;  Scott  v.  Wedlake,  7  Q.  B.  766  (E.  C.  L.  R.  vol.  63) ; 
Wood  V.  Kerry,  2  Com.  B.  515  (E.  C.  L,  R.  vol.  52),  where  Maulb,  J., 
says:  <Mt  has  been  held  for  centuries  that  such  is  the  proper  mode 
of  declaring ;  the  ground  being,  that  there  is  no  other  form  of  writ  in 
the  register,  than  one  charging  the  party  as  executor  generally.''  If 
then  an  executor  de  son  tort  be  not  liable,  he  must  be  able  to  plead  as 
here.  Ne  uncques  executor  would  deny  that  the  defendant  is  executor 
whether  by  right  or  by  wrong.  The  plea  that  defendant  is  not  ad- 
ministrator but  executor  is  a  plea  in  abatement ;  but  it  must  be  r4e79c 
pleaded  *with  a  traverse,  absque  hoc  that  the  deceased  died  ^ 
intestate,  (a) 

Willeiy  in  reply. — No  precedent  has  been  shown  of  any  plea  like  this. 
The  rule  is  that  the  executor  de  son  tort  is  liable  wherever  the  rightful 
executor  is  liable,  but  that  he  cannot  clothe  himself  with  the  rights  of 
the  rightful  executor :  he  cannot  dischjirge  himself  by  pleading  that  he 
is  executor  de  son  tort.  [Wightman,  J. — Independently  of  the  statute 
would  the  executor  have  been  liable  ?}  There  were  authorities  both 
ways ;  Astry  v,  Nevit,  2  Lev.  133,  and  Anonymous  case  in  2  Mod. 
2d4.     [Wightman,  J. — In  Com.  Dig.  AdminUtrator  (0  3),  it  is  said 

(a)  2  Wms.  Ezecaton,  1655,  and  note  (y),  ibid.;  Com.  Dig.  Pleader  [2  D.  4) 
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that  an  executor  de  son  tort  may  be  charged  jointly  with  the  rightful 
executor.     This  would  appear  to  put  them  on  the  same  footing.] 

Cur,  adv.  wit. 

Patteson,  J.y  in  the  same  vacation  (February  26th),  delivered  the 
judgment  of  the  Court. 

The  defendant  is  sued  as  executrix  of  Susannah  Scott,  who  was  exe- 
cutrix of  William  Newman,  on  a  bond  executed  by  Newman.  The 
defendant  pleads  that  Susannah  Scott  died  intestate,  without  this,  that 
she  the  defendant  ever  was  rightful  executrix  of  Susannah  Scott.  To 
this  plea  there  is  a  special  demurrer. 

As  the  declaration  against  an  alleged  executor  is  in  the  same  form 
whether  the  defendant  be  rightful  executor  or  executor  de  son  tort, 
we  think  it  was^  necessary  for  the  defendant  to  plead  as  she  has  done 
*7(>fil  *^^  order  to  raise  the  question  whether  an  executor  de  son  tort 
-^  of  a  rightful  executor  can  be  sued  for  the  debt  of  the  original 
testator.  It  is  remarkable  that  there  should  be  no  direct  authority 
upon  this  point. 

The  statutes  1  stat.  80  Car.  2,  c.  7,  and  4  &  5  W.  &  M.  c.  24,  s.  12, 
throw  scarcely  any  light  on  the  subject.  They  were  passed  in  respect 
of  devastavits  committed  by  the  original  executor  or  administrator, 
which  being  torts,  it  was  thought  that  the  representative  of  such  exe- 
cutor or  administrator  could  not  be  made  liable,  on  the  principle  «<  Actio 
personalis  moritur  cum  person^.*'  These  statutes  do  not  proceed  on 
the  ground  of  succession  ;  for  they  make  the  executor  of  an  administra- 
tor, and  the  administrator  of  an  executor,  liable,  and  are  no  authority 
upon  the  point  now  in  question.  Neither  is  the  case  of  Wells  v.  Fydell, 
10  East,  315,  which  has  reference  to  the  provisions  of  those  statutes. 
Neither  do  the  authorities  cited  by  the  learned  counsel  for  the  defend- 
ant apply.  They  only  show  that  an  executor  de  son  tort  cannot 
acquire  any  rights,  and  that  on  the  death  of  a  rightful  executor  intestate 
his  administrator  does  not  represent  the  original  testator,  about  which 
there  is  no  doubt.  The  question  is  not  as  to  the  rights,  but  as  to  the 
liabilities,  of  an  executor  de  son  tort ;  and  whether  the  defendant,  hav- 
ing chosen  to  take  upon  herself  the  office  of  executrix  of  Susannah 
Scott,  does  not  thereby  incuir  all  the  liabilities  to  which  she  would  be 
subject  if  she  were  rightful  executrix. 

We  are  of  opinion  that  she  does.  Susannah  Scott  must  be  taken  to 
have  possessed  herself  of  all  the  assets  of  Newman  ;  and  the  defendant, 
*7271  ^®^^S  estopped  *from  saying  that  she  is  not  executrix  of  Susannah 
-*  Scott,  must  be  taken  to  have  had  those  assets  of  Newman,  if  any, 
which  Scott  left  unadministered,  transmitted  to  her ;  and,  if  there  be 
none  such  transmitted,  and  Susannah  Scott  committed  no  devlistavit, 
and  the  defendant  has  duly  administered  all  the  assets  of  Susannah 
Scott,  she  has  a  good  answer  to  this  action.  The  plaintiffs  ought  not. 
if  there  be  assets  of  Newman,  either  independent  of  or  in  consequence 
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of  any  devastavit  by  Susannah  Scott,  to  be  deprived  of  their  remedy 
against  those  assets  because  no  one  thinks  proper  to  take  out  adminis- 
tration de  bonis  non  to  Newman ;  nor  ought  they  to  be  driven  to  take 
out  such  administration  themselves,  when  another  person  (the  defend- 
ant), professing  to  be  executrix  of  Susannah  Scott,  has  possessed  her- 
self of  those  assets.  If  indeed  there  had  been  an  administrator  to 
Susannah  Scott,  and  no  devastavit  committed  by  her,  and  no  executor 
de  son  tort  to  her,  the  plaintiffs  might  be  obliged  to  take  out  administra- 
tion de  bonis  non,  because  the  administrator  of  Susannah  Scott  could 
not  have  possessed  himself  of  the  assets  of  Newman.  But  here  the 
defendant,  as  we  have  already  said,  must  be  taken  to  have  possessed 
herself  of  such  assets,  if  any,  in  her  assumed  character  of  executrix  of 
>^usannah  Scott. 

Our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs,  (a) 

(«)  Reported  by  T.  Bros,  Esq. 


*ABMITAGE  v.  INSOLE  and  Another.    Feb.  5.       [«728 

Assumpsit  on  an  agreement "  to  give  yearly  free  to  the  plaintiff  during  three  years  twenty  tons  of 
coals*  to  be  pat  free  on  board  ship  at  Cardiff  for  the  use  of  the  plaintiffl"  Breach,  that 
defendants  did  not  give  plaintiff  yearly  or  at  any  time  during  the  said  three  years  twenty  tonr 
of  coals,  Ac. ;  in  the  terms  of  the  contract  Held,  bad  for  want  of  an  averment  by  the  plaintiff 
that  he  was  ready  and  willing  to  receive  the  coals,  and  that  he  had  named  a  ship  on  which  the 
defendant  was  to  deliver  them. 

Assumpsit  on  an  agreement,  whereby  plaintiff  agreed  to  conduct  the 
sale  and  disposal  of  the  defendants'  coals,  to  carry  out  their  instruc- 
tions, promote  their  interests,  and  extend  their  connexion,  to  the  utmost 
of  his  ability  ^and  power,  throughout  Ireland,  for  three  years  from  1st 
January  then  next,  and  for  that  purpose  to  visit  certain  places  in 
Ireland  at  stated  times  in  each  year ;  and  defendants  agreed  to  engage 
the  services  of  the  plaintiff  as  above  described  for  three  years,  and  to 
pay  him  the  yearly  sum  of  1202.,  viz.,  60L  every  1st  day  of  July  and 
1st  day  of  January  from  the  date  thereof.  And  defendants  further 
agreed  to  give  yearly  free  to  the  plaintiff  during  the  said  three  years 
twenty  tons  of  eoalsy  to  be  put  free  on  board  ship  at  Cardiff  for  the  use 
of  the  plaintiffs  in  lieu  of  all  charges  for  stationery  and  so  forth. 

The  declaration,  after  alleging  mutual  promises,  and  performance  by 
the  plaintiff  of  the  conditions  precedent  on  his  part,  as  far  as  was 
necessary  to  support  the  breaches  for  discharging  him  from  his  employ- 
ment by  the  defendants  under  the  contract,  and  for  their  refusing  to 
pay  him  the  salary  agreed  on,  assigned  a  further  breach  as  follows : 
Nor  did  nor  would  the  defendknts  give  to  the  plaintiff  yearly,  or  at 
any  time  during  the  said  period  of  three  years,  twenty  tons  of  coals, 
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or  any  coals  whatever,  free  on  board  ship  at  Cardiff  for  the  use  of  the 
plaintiff;  but,  on  the  contrary  thereof,  they,  the  defendants,  wholly 
^jaQ-i  neglected  and  ^refused  so  to  do,  and  have  not  at  any  time 
-'  delivered  or  given  to  the  plaintiff  at  Cardiff  or  elsewhere  any 
coals  whatever ;  and  there  is  now  due  and  owing  from  the  defendants 
to  the  plaintiff  under  the  said  agreement  a  large  quantity  (viz.)  sixty 
tons  of  coals,  the  same  being  of  great  value  (viz.)  24L 

Demurrer.     Joinder. 

Mellishy  for  the  defendants. — This  is  a  demurrer  to  part  only  of  the 
breach ;  but  the  plaintiff  is  entitled  to  judgment,  although  the  residue 
of  the  breach  is  sufficiently  assigned ;  Lush  v.  Russell,  4  Exch.  637.t 
Th^  defendants  agree  « to  give  yearly  free  to  the  plaintiff  during  the 
said  three  years  twenty  tons  of  coals,  to  be  put  free  on  board  ship  at 
Cardiff  for  the  use  of  the  plaintiff.*'  The  ship,  then,  must  be  selected, 
and  its  destination  fixed,  before  this  part  of  the  contract  can  be  com- 
plied with.  The  agreement  is  silent  on  the  subject ;  but  it  is  clear 
that  the  port  must  be  first  selected  either  by  the  plaintiff  or  the  de- 
fendants. But  it  is  the  duty  of  the  plaintiff  to  select  the  ship  and  the 
port  of  discharge,  as,  until  that  is  done,  the  defendants  cannot  comply 
with  the  contract  by  delivering  the  coals  free  on  board.  It  is  there- 
fore a  condition  precedent  to  be  performed  by  the  plaintiff:  and  he 
should  have  averred  that  he  was  ready  and  willing  to  accept  the  coals, 
and  that  he  had  given  the  defendants  notice  thereof,  and  had  named  a 
ship  and  the  port  at  which  they  were  to  be  delivered;  Rae  v.  Hackett, 
12  M.  &  W,  724.t 

^-o«-.  A,  L  Johnston^  contrJl. — There  is  no  condition  *precedent 
^  necessary  to  be  noticed  by  the  plaintiff.  Reade  v.  Meniaeff,  7 
Com.  B.  152,  161  (E.  C.  L.  R.  vol.  62),  shows  the  genera]  principle, 
that  contracts  of  this  kind  should  not  be  construed  narrowly.  The 
substance  of  the  contract  was,  that  the  plaintiff  should  have  the  coals. 
The  defendants  would  be  at  liberty  to  deliver  them  at  any  time  within 
the  year,  even  if  a  request  had  been  made  by  .the  plaintiff;  Startup  r. 
Macdonald,  6  M.  &  G.  593.  But  notice  ought  to  come  from  the  de- 
fendants that  they  were  ready  to  give  the  coals  on  the  plaintiff  naming 
the  ship.  Something  was  to  be  done  at  a  time  to  be  ascertained  by 
the  defendants.  (He  then  referred  to  Heron  v.  Treyne,  2  Ld.  Raym. 
750,  and  Halling's  Case,  5  Rep.  22  b.)  The  plaintiff's  readiness  to 
accept  the  coals  was  a  condition  subsequent  to  notice,  by  the  defend- 
ants, that  they  were  ready  to  deliver  them ;  Hudson  v.  Haslam,  7  Com. 
B.  825,  833  (E.  C.  L.  R.  vol.  62). 

Patteson,  J. — The  contract  clearly  shows  a  duty  cast  on  the  plain- 
tiff to  name  the  ejiip  at  some  time  or  other ;  but,  it  is  argued,  not  until 
the  defendants  have  given  notice  of  their  readiness  to  supply  the  coals, 
because  no  time  is  fixed  for  the  delivery.  If  <<  yearly"  mean  at  the 
end  of  the  year,  then  the  time  is  fixed,  and  the  plaintiff  should  have 
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named  the  ship  at  that  time.  Perhaps  that  is  the  meaning  of  the  con- 
tract. But,  if  otherwise,  and  if  the  defendants  could  call  upon  .the 
plaintiff  at  any  time  during  the  year  to  accept  the  coals  upon  reason- 
able notice  (for  notice  must  be  reasonable),  even  then  the  plaintiff  must 
have  named  the  ship,  and  should  have  averred  that  he  was  ready  and 
willing  to  ^accept  the  coals,  and  that  he  had  a  ship  ready  to  r^eirqi 
receive  them.  ■- 

CcLBKiDaB,  J. — I  am  of  the  same  opinion.  Where  circumstances, 
left  uncertain  by  the  contract,  are  of  such  a  nature  that  one  party  can- 
not perform  his  part  of  the  contract  until  they  are  fixed,  the  other 
party,  insisting  on  the  contract,  ought  to  fix  those  particulars.  Here 
both  time  and  place  should  have  been  fixed  by  the  plaintiff;  but  cer 
tainly  place. 

WiafiTMAN,  J. — The  main  difficulty  arises  from  the  uncertainty  of 
the  time  when  the  coals  are  to  be  put  on  board.  I  should  say  the  agree- 
ment being  silent  as  to  time,  that  it  must  be  at  the  option  of  the  plain- 
tiff. But,  however  that  may  be,  the  defendants  clearly  cannot  give  the 
coals  free  on  board,  until  they  know  the  ship,  and  at  what  port  it  is  to 
discharge.  Whatever,  therefore,  the  construction  of  the  agreement 
may  be  as  to  time,  the  plaintiff  must  fail  for  want  of  averring  that  he 
was  ready  and  willing  to  name  a  ship. 

Judgment  for  defendant8.(a) 

(tt)  Reported  hj  T.  Bros,  Bsq. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

The  Governor,  &c.,  of  the  Poor  of  the  City  of  BRISTOL  t^.  Th^ 

QUEEN,     Feb.  6. 

Iteporied,  13  Q.  B.  414  (E.  G.  L.  B.  vol.  66).  ^ 
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•782]      *IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

BLAIR,  Administrator,  4c.,  of  BUCKLEY,  v.  ORMOND  and  Another, 

Executors,  ic,  of  WOOD.     Feb.  6. 

A  bond  made  in  1812  conditioned  to  replace  a  ram  of  Ooremment  iCook  of  the  Tahw  of  TMIL 
is  anfBciently  stamped  with  a  3/.  stamp,  under  stat  43  O.  3,  c.  149,  Schedale,  part  1,  tit 
Bond,  tbongh  accompanied  by  a  deposit  of  title  deeds,  and  an  agreement,  inrafllciently  etaraped, 
of  eren  date,  for  the  mortgage  of  property  comprised  in  svch  title  deeds  as  a  toOmimwal 
■eoaritj. 

Dbbt  on  a  bond,  bearing  date  5th  December,  1812,  of  which  Wood 
was  the  obligor  and  Buckley  the  obligee. 

The  condition  of  the  bond  recited  that  Bucklej  had  agreed  to  advanee 
to  Wood  8772.  4s.  Id.  stock  of  the  five  per  cent,  navj  annuities,  ftc., 
or  the  produce  of  the  sale  thereof,  without  anj  advantage  whatever  on 
Bucklej*8  part,  otherwise  than  he  would  have  been  entitled  to  in  case 
the  same  stock  had  continued  to  remain  in  his  own  name;  and  that 
Buckley  had  accordingly  caused  the  same  stock  to  be  sold,  and  had 
paid  the  produce  thereof,  amounting  to  1921.  4».  2d.  to  Wood  ;  and  that 
it  had  been  agreed  between  Wood  and  Buckley  that  the  like  sum  of 
8772.  4«.  Id.  stock  in  the  said  navy  five  per  cent,  annuities  should  be 
replaced  and  transferred  to  Buckley  at  the  time  and  in  manner  therein- 
after mentioned.  The  condition  of  the  bond  was :  That  if  Wood  should, 
on  or  before  5th  June  then  next,  purchase  the  like  amount  of  the  said 
stock,  and  transfer  the  same  into  the  name  of  Buckley,  &c.,  and  pay 
him,  in  lieu  of  the  dividends  thereof,  such  sums  as  he  would  have  been 
entitled  to  receive'  as  or  for  the  dividends  of  the  said  amount  of  such 
^-Qon  stock  in  *case  the  same  had  continued  standing  in  his  name,  then 
-*  the  said  obligation  was  to  be  void. 

Plea  (among  others),  non  est  factum.     Issue  thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  Bristol  Summer  Asaiies, 
1848,  it  appeared  that  the  bond  had  a  3/.  stamp ;  and  that,  at  the  time 
of  the  execution,  certain  title  deeds  to  real  estate,  the  property  of 
Wood,  were  deposited  with  Buckley,  accompanied  by  a  written  agree* 
ment,  of  even  date  with  the  bond,  between  Wood  and  Buckley,  whereby 
Wood,  after  acknowledging  the  receipt  of  7922.  4^.  2d.  as  the  proceeds 
of  8772.  4«.  Id.  stock  of  the  five  per  cent,  navy  annuities,  &c.,  and 
reciting  the  said  bond,  agreed,  by  way  of  collateral  security  for  per- 
formance of  the  condition,  to  allow  the  said  title  deeds  to  remain  in 
the  hands  of  Buckley,  and  also  to  execute  a  mortgage  of  the  property 
comprised  therein.  This  agreement  had  a  16«.  stamp.  The  learned 
Judge  ruled  that  the  bond  was  insufficiently  stamped  under  stat.  48  G. 
3,  c.  149,  and  directed  a  verdict  for  the  defendant  on  the  above  issue. 
The  plaintiff  tendered  a  bill  of  exceptions.     Verdict  for  defendant. 
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Error  was  brought  upon  the  judgment  entered  on  this  verdict ;  and 
the  case  was  now  argued  before  Maule,  Grbsswbll,  Williams,  and 
Talfourd,  Js.,  and  Parks,  Aldbrson,  and  Platt,  Bs. 

Taprelly  for  the  plaintiff  in  error. — The  bond  was  sufficiently  stamped 
under  stat.  48  G*  3,  c.  149,  Schedule,  Part  1,  title  <<Bond,"  as  a  bond 
'« given  as  a  security  for  the  transfer  or  retransfer"  of  a  share  in  the 
Government  stocks. 

The  Court  then  called  upon 

*Butty  contri. — The  stamp  would  be  sufficient  for  a  simple  r^c^qj^ 
money  bond,  or  bond  given  simply  as  a  security  for  the  replacing  ^ 
of  government  stock ;  but  the  bond  in  question  is  specifically  designated 
in  a  subsequent  title  of  the  same  part  of  the  Schedule  referred  to,  as  a 
<<bond,  accompanied  with  a  deposit  of  title  deeds,  for  making  a  mort- 
gage, wadset,  or  other  security,  on  any  estate  or  property  therein 
comprised. — See  Mortgage."  Now,  on  reference  to  the  title  "Mort- 
gage,*' it  appears  that  a  mortgage  made,  <<  as  a  security  for  the  transfer 
or  retransfer"  of  Government  stock  of  the  value  of  between  500/.  and 
1000/.,  requires  a  4Z.  stamp.  [Aldbrson,  B. — This  is  a  bond,  accom- 
panied with  a  deposit  of  title  deeds ;  it  is  a  bond  for  replacing  stock, 
and  not  a  bond  for  making  a  mortgage.]  Again,  the  bond  and  agree- 
ment are  to  be  taken  as  one  security ;  so  taking  them  together,  the 
agreement  would,  under  title  << Mortgage,"  and  under  the  head  ''also 
any  agreement,  contract,  or  bond,  accompanied  with  a  deposit  of  title 
deeds,  for  making  a  mortgage,"  require  a  4/.  stamp ;  and  then  the  bond 
would  require  a  1/.  stamp  under  another  head  of  title  "Bond,"  as  a 
»<  Bond  in  England,"  "  given  as  a  security  for  the  payment  of  any  sum 
of  money,  or  for  the  transfer  or  retransfer  of  any  share  in  any  of  the 
stocks  or  funds  before  mentioned,  which  shall  be  in  part  secured  by  a 
mortgage  or  wadset,  or  other  instrument  hereinafter  charged  with  the 
same  duty  as  a  mortgage  or  wadset,  bearing  even  date  with  such  bond." 
The  objection  may  be  taken  either  way ;  if  the  instruments  are  to  be 
treated  as  separate  securities,  the  bond  alone  required  a  41.  stamp ;  if 
they  are  to  be  treated  as  one  entire  security,  then  the  agreement  re- 
quired a  42.  stamp,  and  the  bond  a  1/.  stamp. 

*Parke,  B. — We  are  all  of  opinion  that  this  bond  was  suffi-  r^irq;- 
ciently  stamped  as  a  simple  bond  for  the  retransfer  of  stock  :  and  ^ 
it  is  immaterial  that  another  instrument,  executed  as  a  collateral  secu- 
rity, was  not  sufficiently  stamped. 

Venire  de  novo  awarded.(a) 

(a)  Reported  bj  H.  DAviMn,  Esq. 

Oa  the  second  trial,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  special  case ;  upon  whicb 
jodgmeat  was  given  for  the  plaintiff  May  29tb,  1851. 
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The  QUEEN  v.  The  Inhabitants  of  CRICKLADE  SAINT 

SAMPSON. 

Bj  an  enelosare  act,  incorporating  stat  41  G.  3,  o.  109  (the  General  Enelosare  Act  in  force  at 
the  time),  the  Commissioners  for  enclosing  certain  common  lands  were  antborixed  to  stop  ap, 
divert,  or  alter  any  public  ways  over  the  waste,  with  the  concurrence  of  two  jusUcesi  Tbej 
were  also  empowered  to  set  out  new  ways,  which,  when  certified  by  two  justices  to  be  complete, 
were  to  be  repaired  by  the  parish.  Before  the  enclosure  act,  a  public  bridleway  led  across  a 
common.  There  was  no  definite  toick  where  the  land  lay  open.  The  Commissioners  ordered 
the  common  to  be  enclosed,  and  set  out  a  road  thirty  feet  wide,  with  the  same  termini  and 
in  the  same  line  as  the  old  bridleway,  and  in  their  award  directed  that  it  should  be  a  public 
bridleway  and  a  private  carriage  road  for  certain  persons,  who  should  keep  it  in  repair.  The 
road  was  set  out  accordingly.  On  the  trial  of  an  indictment  against  the  parish  for  not  keeping 
it  in  repair,  no  order  or  certificate  of  justices  was  proved. 

Held:  That  the  old  public  way  was  never  effectually  stopped;  that  the  defined  road  set  out  was 
in  effect  the  same  way ;  and  that  the  parish  were  still  liable  to  repair  it  as  a  bridle  road,  and 
were  not  exonerated  by  the  fact  that  it  was  now  set  out  as  a  private  carriage  road  lUso. 

Indictment  against  the  inhabitants  of  the  parish  of  Cricklade  St. 
Sampson,  for  not  repairing  an  ancient  public  bridleway.  Plea,  Not 
Guilty.     Issue  thereon. 

On  the  trial,  before  Williams,  J.,  at  the  Salisbury  Spring  assizes, 

1849,  it  appeared  that,  before  the  passing  of  stat.  54  6.  3,  c.  clx.,(a) 

♦T^fiT  ^^^^  ^^^  ^^  ancient  public  *bridleway,   leading  through  old 

^  enclosures  into  and  across  a  common,  called  Cricklade  Common, 

which  was  part  of  the  waste  subsequently  enclosed  under  the  provisions 

(a)  Local  and  personal  public,  ''For  enclosing  lands  in  the  manors  of  Great  Chelworth  and 
Little  Chelworth,  in  the  parishes  of  Cricklade  Saint  Sampson  and  Cricklade  Saint  Mary,  in  the 
county  of  Wilts. 

The  act  is  made  subject  to,  and  incorporates,  stat  41  G.  3,  U.  K.  c.  109,  the  General  Enclosure 
Act  then  in  force." 

Sect.  17  enacts :  "  That  it  shall  be  lawful  for  the  said  Commissioners,  and  they  nre  hereby 
authorised  and  empowered,  to  stop  up,  divert,  turn,  or  in  any  other  way  alter  any  old  carriage 
road,  bridleway,  or  footpath  leading  through  or  over  the  said  common  or  waste  lands  hereby 
directed  to  be  divided,  allotted,  and  enclosed,  or  passing  or  loading  through  any  of  the  old  en- 
closures within  the  said  manors  of  Cricklade  Saint  Sampson,  and  Cricklade  Saint  Mary,  or  either 
of  them ;  and  the  soil  of  the  roads  and  ways  so  to  be  stopped  up,  diverted,  turned,  or  in  any 
other  way  altered,  shall  be  deemed  and  taken  as  part  of  the  lands  and  grounds  so  to  be  divided, 
allotted,  and  enclosed :  Provided  always,  That  no  such  carriage  road,  bridleway,  or  footpath, 
passing  or  leading  through  any  of  the  said  enclosures  in  the  said  manors,  shall  be  stopped 
up,  diverted,  turned,  or  in  any  other  way  altered,  without  the  concurrence  and  order  of  any  two 
justices  of  the  peace  for  the  said  county  of  Wilts,  and  not  interested  in  the  repair  of  snch  roads, 
and  which  order  shall  be  sjibject  to  an  appeal  to  the  quarter  sessions  for  the  said  county  of  Wilts, 
in  like  manner  and  under  such  forms  and  restrictions  as  if  the  same  had  been  originaUy  made 
by  such  justices." 

Sect  18  enacts :  "  That  when  and  so  soon  as  two  or  more  of  His  Majesty's  jastiees  of  the 
peace  for  the  said  county  of  Wilts,  at  any  special  sessions  to  be  holden  by  them,  shall  find,  and 
shall  under  their  hands  and  seals  certify  and  declare  any  of  the  public  carriage  roads  to  be  set 
out  in  pursuance  of  the  said  recited  act  and  of  this  act,  or  any  part  of  any  such  road,  to  be  fully 
and  sufficiently  formed,  repaired,  and  completed,  such  road  or  roads,  or  so  much  thereof  as  shall 
in  any  such  writing  be  described  and  certified,  shall  from  thenceforth  be  supported  and  kept  in 
repair  by  such  persons,  and  in  like  manner  as  the  public  roads  within  the  said  parishes,  or  that 
part  or  district  of  the  said  parishes,  or  either  of  them,  in  which  the  same  shall  be,  are  or  ought 
to  be  by  law  amended  and  kept  in  repair;  and  every  such  certificate  shall,  at  the  general  quarter 
sessions  of  the  peace  to  be  holden  for  the  county  of  Wilts  next  after  the  date  thereof,  be  filed  ol 
record  by  the  olerk  of  the  peace  for  the  said  county.' 
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of  that  act.  The  evidence  showed  that,  before  the  enclosure,  this  com- 
mon was  of  a  very  irregular  shape.  In  parts  it  was  so  narrow  that  the 
bridleway  *might  fairly  be  described  as  passing  along  a  broad  r-n^p^Qft 
lane,  more  than  thirty  feet  wide ;  in  other  parts  the  common  ^ 
opened  into  a  wide  open  field,  across  which  the  persons  using  the 
right  of  way  rode  much  as  they  pleased,  so  that  in  those  parts  there 
was  no  definite  track.  The  Commissioners  by  their  award  directed  this 
common  to  be  enclosed.  They  made  no  alteration  in  the  bridleway,  so 
long  as  it  passed  between  the  old  enclosures.  They  ordered  that, 
across  the  common  to  be  enclosed,  there  should  be  set  out  a  road  thirty 
feet  wide,  as  a  "  public  bridle  road,"  and  as  a  "  private  carriage  road" 
for  certain  persons,  the  owners  of  certain  estates  named  in  the  award, 
and  directed  that  the  road  should  be  kept  in  repair  by  those  persons. 

The  road  was  accordingly  set  out  in  fact :  and  at  the  trial  it  appeared 
that  the  whole  of  that  portion  which  crossed  what  had  been  the  common 
was  out  of  repair.  The  termini  of  the  road  as  at  present  existing  were 
the  same  as  those  of  the  old  right  of  way ;  but,  as  appears  from  the 
above  statement  of  facts,  it  did  not  precisely  follow  the  track  over 
which  the  public  were  anciently  accustomed  to  ride.  No  evidence  was 
given  of  any  certificate  or  order  of  justices.  On  these  facts  a  verdict 
was  directed  for  the  Crown,  subject  to  leave  to  enter  a  verdict  for  the 
defendants.  In  the  ensuing  term  Chreenwood  obtained  a  rule  nisi 
accordingly. 

In  this  vacation,(a) 

Crowder^  Keating^  and  Slade  showed  cause. — There  clearly  was  at 
one  time  a  public  bridleway,  which  the  inhabitants  of  the  parish  were 
bound  to  repair.  It  lies  *upon  the  defendants  to  show  some-  r^i^qo 
thing  to  put  an  end  to  this  liability.  Stat.  54  G.  3,  c.  clx.,  by  ^ 
itself  clearly  did  not  do  so.  Neither  did  the  Commissioners  under  that 
act  do  anything  which  could  operate  in  law  to  make  the  ancient  high- 
way cease  to  be  one.  They  had  no  authority  given  them  to  stop  up 
highways  without  an  order  of  justices,  which  was  not  proved  to  have 
been  made.  And  the  award  shows  that  they  did  not  intend  to  stop  up 
the  way,  even  if  they  had  power  to  do  so.  The  award,  on  the  contrary, 
sets  out  the  road  to  be  used  as  a  public  bridle  road.  It  is  true,  it  also 
sets  it  out  as  ,a  private  carriage  road  for  certain  persons,  and  directs  it 
to  be  repaired  by  them.  The  effect  of  that  may  be,  that  the  parish 
have  a  remedy  over  against  these  individuals :  that,  if  it  be  the  case, 
does  not  take  away  the  liability  of  the  parish  to  the  public ;  Rex  v,  St. 
George  Hanover  Square,  3  Camp.  222.  Or  it  may  be  that  the  parish 
have  no  remedy  over,  though  they  may  be  obliged  to  repair  the  bridle- 
way more  frequently  in  consequence  of  the  carriage  traflBc :  that, 
though  a  hardship  on  the  parish,  cannot  deprive  the  public  of  their 
right  to  have  the  highway  kept  in  repair.     Unless  the  defendants  are 

(a)  February  lat    Before  Pattbson  and  CoLBBn>eBy  Ji. 
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liable  on  this  indictment,  the  pnblic  right  is  lost ;  for  it  is  clear  that 
no  indictment  would  lie  against  the  persons  who,  by  the  award,  are 
directed  to  keep  the  carriage  road  in  repair,  for  not  keeping  up  -the 
public  road. 

If  there  is  a  defence  arising  from  the  award  of  the  Commissioners,  it 
is  not  open  on  Not  gpilty.  When  a  statute  takes  awaj  the  common 
law  liability  of  the  parish,  that  may  be  given  in  evidence  under  Not 
guilty ;  but,  when  the  statute  does  not  by  itself  take  away  the  liability, 
*7^Q1  ^^  that,  to  show  that  the  liability  has  ceased,  it  *is  necessary  to 
^  prove  matters  in  pais  subsequent  to  the  statute  (such  aa  the 
award  of  Commissioners,  or  an  order  of  justices),  the  defence  should  be 
pleaded  specially. 

Chreenwood  and  Hodges^  control. — The  evidence  shows  that  the  road, 
the  subject  of  this  indictment,  is  not  the  same  as  the  ancient  bridleway. 
The  Commissioners  had  power  to  divert  the  line  of  the  old  way  and 
substitute  a  different  line :  but  it  was  a  condition  to  this  power,  that 
an  order  of  two  justices  should  be  obtained.  They  have,  in  fact,  stopped 
up  the  old  road,  and  laid  out  a  new  one  ;  but  if  there  was  no  order  of 
justices  that  was  not  effectual  in  law  ;  and  the  public  still  have  a  right 
to  ride  over  the  old  track,  and  the  parish  are  liable  to  keep  the  old  road 
in  repair ;  Logan  v.  Burton,  5  B.  &  C.  513  (E.  C.  L.  R.  vol.  ll).(a) 
But  the  question  now  is,  not  whether  the  old  road  has  been  effectually 
extinguished,  but  whether  the  burden  of  repairing  the  new  line  of  road 
is  cast  upon  the  defendants.  They  cannot  be  liable  to  repair  both  the 
old  and  the  new  line  of  road.  And,  as  stat.  54  G.  3,  c.  clx.,  s.  18, 
makes  the  certificate  of  two  justices  a  condition  precedent  to  the  lia- 
bility to  repair  the  new  line,  it  makes  the  absence  of  such  certificate  a 
complete  defence  under  Not  guilty.  Our.  adv.  vult. 

Patteson,  J.,  on  a  subsequent  day  in  this  vacation  (February  26th), 
delivered  the  judgment  of  the  Court. 

This  was  an  indictment  for  non-repaip  of  a  public  bridle  road.  A 
verdict  was  found  for  the  Crown,  by  consent,  subject  to  a  motion  to 
enter  a  verdict  for  the  defendants,  for  which  purpose  a  rule  nisi  was 
obtained. 

ncfjAfv]  *The  facts  appear  to  be  that  there  was  an  ancient  public  bridle- 
way,  passing  in  part  through  old  enclosures,  but,  as  to  the  greater 
part,  over  the  common  unenclosed  lands  :  an  Enclosure  Act  passed  (54 
G.  3,  c.  clx.),  under  which  the  Commissioners  set  out  the  road  as  <<  one 
public  bridle  road  and  private  carriage  road"  for  particular  persons 
named,  and  to  be  kept  in  repair  by  them  ;  and  it  was  set  out  to  be  30 
feet  in  width. 

Before  the  enclosure,  the  road  varied. much  in  width,  being  much 
more  than  30  feet  in  some  places  between  old  enclosures,  and  being 

(a)  Where  Harber  v.  Rand,  9  Price,  58,  was  cited.     See  Rex  v.  The  Marqnu  of  Downshire,  4 
A.  A  E.  698  (B.  C.  L.  R.  vol.  31). 
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undefined  in  the  parts  where  it  passed  over  the  unenclosed  lands.  No 
order  of  justices  for  stopping  or  diverting  the  old  road  was  ever  obtained, 
nor  any  certificate  of  justices  that  the  new  road  was  sufficiently  made. 

It  is  quite  plain  that  the  old  road  has  never  been  stopped.  The  new 
road  continues  a  public  bridle  road  as  it  was  before,  except  that  it  has 
been  narrowed  in  some  parts,  and  defined  in  others ;  but  the  public 
have  the  same  right  of  passage  as  before  :  and  it  is  plain  that  the  Com- 
missioners had  no  power  under  the  local  act,  or  under  stat.  41  G.  8,  c. 
109  (the  general  act  then  in  force),  to  cast  the  burthen  of  the  repair 
of  this  public  road  on  private  individuals. 

It  is,  however,  contended  for  the  defendants  that  the  award  operated 
as  a  diversion  of  the  old  public  bridle  road,  and  a  setting  out  of  a  new 
one ;  and  which  it  is  said  the  Commissioners  had  power  to  do  under  tho 
8th  k  9th  sections  of  stat.  41  G.  3,  c.  109,  as  interpreted  by  the  Court 
in  the  case  of  Logan  v.  Burton ;  and,  therefore,  that  the  parish  are 
not  liable  to  repair  it  until  justices  have  certified  that  it  has  been  suf 
ficiently  made. 

*The  cases  cited  on  the  argument  relate  to  roads,  public  or  r^tir^i 
private,  which  have  been  stopped  or  diverted  by  the  Com  mis-  ^ 
sioners,  or  left  unnoticed  in  their  award,  and  so  impliedly  extinguished 
and  stopped.  In  this  case,  however,  we  are  clearly  of  opinion  that 
there  has  been  no  stopping  or  diverting  of  the  old  road ;  and,  so  far 
from  being  unnoticed  in  the  award,  it  is  expressly  set  out  as  a  public 
bridle  road. 

If  the  award  had  said  no  more,  it  would  be  iin possible  to  raise  a 
doubt  as  to  the  liability  of  the  parish.  But  the  awui  d  sets  it  out  also 
as  a  private  carriage  road  for  particular  persons,  and  to  be  kept  in 
repair  by  them.  It  is  difficult  to  say  what  is  the  cifect,  if  any,  of  this 
latter  clause  in  the  award :  it  certainly  cannot  extinguish  the  liability 
of  the  parish  to  repair  the  road  as  a  bridle  road ;  nor  ought  it  to  increase 
their  liability  so  as  to  compel  them  to  repair  it  as  a  carriage  road.  No 
doubt  there  is  hardship  on  the  parish  at  all  events,  because  the  road  is 
probably  wider  than  it  would  be  if  it  were  simply  a  bridle  road,  and  the 
necessity  for  repairs  will  obviously  be  much  increased,  if  not  entirely 
caused,  by  the  use  of  it  as  a  private  carriage  road ;  and  it  is  difficult  to 
distinguish  how  much  repair  must  be  done  by  the  parish,  and  how  much 
mast  be  left  to  the  particular  persons  who  have  the  right  of  private 
carriage  road,  to  do,  or  not,  as  they  may  think  fit.  This  hardship  and 
difficulty,  however,  cannot  alter  the  legal  right  of  the  public,  or  the 
legal  liability  of  the  parish :  and  we  have  no  doubt  that  the  parish  is 
bound  to  do  such  repairs  as  are  requisite  to  maintain  the  road  as  a 
public  bridle  road,  whatever  may  be  the  extent  of  such  repairs. 

The  rule  must  be  discharged.  Rule  discharged.(a) 

(a)  Reported  by  C.  Blaekbura,  Esq. 

VOL.  XIV. — 58  2  Q 
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*JOHN  WRAY  V.  WILLIAM  CHAPMAN  and  HENRY 

SMITH.    Feb.  11. 


Bj  the  Metropolitan  Police  Act,  10  G.  4,  e.  44,  s.  37,  all  Bnmg  adjadged  by  jiiBtice«  of  peaet 
to  be  paid  for  any  offence  against  the  Act  are  to  be  paid  to  the  Receiver  of  the  Metropolitan 
Police  District,  who,  f^j  sect  10,  is  to  apply  all  moneys  applicable  to  the  purposes  of  the  Act 
to  payment  of  salaries,  Ac,  of  the  police  force,  and  of  all  other  charges  and  expenses  in  carryiof 
the  Act  into  execution.  By  stats.  2  A  3  Vict  c.  47,  2  A  3  Vict.  c.  71,  and  3  A  4  Vict  c  84. 
certain  penalties  inflicted  by  magistrates  within  the  Metropolitan  Police  District  are  to  he 
paid  over  to  the  Receiver,  who  is  directed  to  pay  salaries,  expenses,  and  charges  attending  the 
Metropolitan  Police  Courts,  and  in  carrying  the  Acts  into  execution,  and  to  apply  tbe  rums 
which  he  receives  to  the  purposes  of  the  Act  And  the  clerks  of  the  magistmtes  within  tb« 
district  are  to  keep  an  account  of  such  fines  and  penalties,  to  be  rendered  to  the  Receiver  qoar. 
terly ;  and  the  magistrates  are  to  cause  the  amount  to  be  paid  to  him.  The  clerks  of  the  jo«- 
tices  of  a  part  of  Surrey,  within  the  Metropolitan  Police  District  for  which  no  Police  Coon 
had  been  established,  claimed  to  deduct  from  the  amount  payable  to  the  Receiver  the  amoojit 
of  their  fees  for  summonses  granted  on  the  application  of  officers  of  the  police  foroa. 

Held  :  tbat  the  clerks  were  entitled  to  such  fees;  but  that  they  were  not  entitled  to  deduct  them 
from  the  amount  payable  to  the  Receiver  or  in  any  way  to  recover  them  from  him,  the  pay- 
ment of  such  fees  not  falling  nnder  the  description  of  carrying  the  Acts  into  execution. 

Debt  for  money  had  and  received,  and  on  an  account  stated.  Plea: 
Never  indebted.     Issue  thereon. 

By  order  of  Wiqhtman,  J.,  the  following  case  was  stated  for  the 
opinion  of  this  Court. 

The  plaintiff,  since  1st  January,  1830,  has  been  the  receiver  of  the 
Metropolitan  Police  District,  appointed  under  stat.  10  Gr.  4,  c.  44.  The 
defendants,  since  1st  August,  1841,  have  been  joint  clerks  to  the  magis- 
trates of  the  Richmond  Division  in  the  county  of  Surrey,  such  division 
being  a  part  of  the  Metropolitan  Police  District  for  which  no  police 
court  has  been  established. 

By  sect.  10  of  stat.  10  G.  4,  c.  44,  the  receiver  under  that  Act  is  to 
receive  all  sums  of  money  applicable  to  the  purposes  of  the  Act,  and  to 
keep  an  exact  and  particular  account  thereof,  and  is  to  draw  out  of  the 
Bank,  from  time  to  time,  such  sums  as  may  be  necessary  for  the  payment 
of  the  salaries,  wages,  and  allowances  to  be  paid,  as  thereinafter  mentioned, 
to  the  persons  belonging  to  the  police  force  to  be  appointed  under  the 
♦7/t<n  ^^^^  ^^^^  *°^  *also  for  the  payment  of  all  other  charges  and  ex- 
^  penses  in  carrying  the  said  Act  into  execution.  By  sect.  37  it 
is  enacted  that  every  sum  which  by  any  justices  of  the  peace  shall  be 
adjudged  to  be  paid  for  any  offence  against  that  Act  shall  be  paid  to 
the  receiver  appointed  under  that  Act,  to  be  by  him  added  to  and  applied 
as  part  of  the  funds  for  the  purposes  of  the  police  under  that  Act. 
By  stat.  2  &  3  Vict.  c.  47,  provisions  are  made  for  enlarging  the  Metro- 
politan Police  District ;  and,  by  various  sections  in  that  Act,  different 
penalties  are  enacted  for  offences  specified  in  those  sections.  Also,  by 
sect.  22,  it  is  enacted  that  certain  sums  therein  mentioned,  and  also  the 
moneys  accruing  from  «  fines  imposed  on  any  of  the  said  constables  for 
misconduct,  and  from  any  portion  of  the  fines  imposed  by  any  magis- 
trate upon  drunken  persons,  or  for  assaults  upon  police  xsonstables,  as 
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shall  be  directed  to  be  paid  to  the  receiver  for  the  benefit  of  this  fund/* 
(<  shall  from  time  to  time  be  invested  in  Government  stock  by  and  in 
the  name  of  the  receiver,  and  the  interest  and  dividends  thereof,  or  so 
much  of  the  same  as  shall  not  be  required  for  the  purposes  hereinafter 
mentioned,  shall  be  likewise  invested  in  such  stock,  and  accumulate  so 
as  to  form  a  fund  to  be  called  <  The  Police  Superannuation  Fund,'  and 
shall  be  applied  from  time  to  time  for  payment  of  such  superannuation 
or  retiring  allowances  or  gratuities  as  may  be  ordered  by  the  Secretary 
of  State  at  any  time  to  any  of  the  said  constables  as  hereinafter  pro- 
vided.*' By  sect.  75  it  is  enacted,  «that  in  the  construction  of  this 
Act  the  word  <  magistrate'  shall  be  taken  to  mean  and  include  every 
justice  of  the  peace  appointed  to  be  a  magistrate  of  the  Police  Courts 
of  the  Metropolis,  and  also  every  justice  of  the  peace  acting  *in  r^trAA 
and  for  any  part  of  the  Metropolitan  Police  District  for  which  ^ 
no  police  court  shall  be  established.  By  sect.  76  it  is  enacted :  <<  that 
every  such  magistrate  shall  be  empowered  summarily  to  convict  any 
person  charged  with  any  offence  against  this  Act,  on  the  oath  of  one  or 
more  witnesses  or  by  his  own  confession,  and  to  award  the  penalty  or 
punishment  herein  provided  for  such  offence ;  and  the  matter  of  such 
complaint  shall  be  heard  and  determined  by  one  of  the  justices  appointed 
to  be  a  magistrate  of  the  police  courts  of  the  Metropolis  at  one  of  the 
aaid  police  courts ;  or  if  the  offence  shall  have  been  committed  or  the 
offender  apprehended  in  any  part  of  the  Metropolitan  Police  District 
for  which  no  police  court  shall  be  established  as  aforesaid,,  the  matter 
of  such  complaint  may  be  also  heard  and  determined  by  any  two  or 
more  justices  acting  in  and  for  the  county  in  which  the  offence  was 
committed  or  the  offender  apprehended."  Sect.  77  enacts :  <<  that  in 
every  case  of  the  adjudication  of  a  pecuniary  penalty  or  amends  under 
this  Act,  and  non-payment  thereof,  it  shall  be  lawful  for  the  magistrate 
to  commit  the  offender  to  any  gaol  or  house  of  correction  within  his 
jurisdiction  for  a  term  not  more  than  one  calendar  month,  where  the 
sum  to  be  paid  shall  not  exceed  5Z.,  the  imprisonment  to  cease  on 
payment  of  the  sum  due ;  and  the  costs  for  the  recovery  thereof,  and 
80  much  of  every  such  pecuniary  penalty  as  shall  not  be  awarded  to 
the  informer  or  other  persons  who  have  contributed  to  the  convic- 
tion, shall  be  paid  to  the  receiver  of  the  Metropolitan  police  for  the 
purposes  of  this  Act ;  and  the  residue  thereof,  under  the  direction  of 
the  magistrate  by  whom  the  same  shall  have  been  adjudged,  shall  be 
paid  and  applied  either  to  the  use  of  the  informer  alone  or  to  the  use  of 
*such  persons  as  shall  have  contributed  to  the  conviction  of  the  r^^^r 
offender,  in  such  shares  and  proportions  as  such  magistrate  shall  ^ 
think  fit."  By  stat.  2  &  8  Vict.  c.  71  (s,  1),  certain  police  courts, 
therein  mentioned  and  stated  to  be  then  established,  are  continued; 
and  by  (s.  2)  power  is  given  to  the  Crown  to  alter  the  number  of  police 
courts  and  the  number  of  magistrates  appointed  to  any  of  them,  and 
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to  order  changes  to  be  made  of  the  places  in  which  the  Courts  shall  be 
holden  within  the  Metropolitan  Police  District ;  and  by  (s.  3)  to  supply 
the  then  present  and  other  vacancies  among  the  magistrates  of  the  said 
courts ;  and  it  is  enacted  that  every  person  so  appointed,  and  also  every 
magistrate  then  already  appointed  to  the  said  courts,  may  act  as  a  justice 
of  the  peace  of  (among  other  counties  and  places)  the  county  of  Surrey. 
By  sect.  7  it  is  enacted :  ^^  That  the  receiver  of  the  Metropolitan  Police 
District  for  the  time  being  shall  be  the  receiver  of  the  said  Courts,  and 
shall  receive  all  fees,  penalties,  and  forfeitures,  and  other  moneys  appli- 
cable to  the  purposes  of  this  Act,  and  shall  pay  quarterly  the  salaries, 
expenses,  and  charges  attending  the  said  Courts  and  in  carrying  this 
Act  into  execution."  By  sect.  8  it  is  enacted :  <(that  all  the  provisions 
and  enactments  contained  in  an  Act  passed,'*  &c.,  10  Geo.  4,  c.  44, 
«  relative  to  the  drawing  and  accounting  for  moneys  which  may  come 
into  the  hands  of  the  receiver  of  the  Metropolitan  Police  District  for 
the  purposes  of  that  Act,  and  for  auditing  the  accounts  and  taking 
security  from  the  said  receiver,  shall  be  deemed  to  extend  to  the  said 
receiver  in  respect  to  all  moneys  which  he  shall  receive  under  this  Act, 
as  fully  as  if  the  same  were  herein  enacted ;  and  with  respect  to  all 
*74fil  ^^^  powers  and  liabilities  of  the  said  receiver,  or  anything  to  be 
-^  *done  by  or  any  contract  to  be  entered  into  with  the  said  re- 
ceiver, the  execution  of  this  Act  shall  be*deemed  one  of  the  purposes 
of  the  said  Act."  By  stat.  2  &  3  Vict.  c.  71,  s.  44,  it  is  enacted: 
"that  all  offences  committed  within  the  limits  of  the  Metropolitan 
Police  District,  which  under  this  or  any  other  Act  are  punishable  on 
summary  conviction  before  a  justice  or  justices  of  the  peace,  may  be 
heard  and  determined  by  any  of  the  said  magistrates  sitting  at  one  of 
the  said  police  Courts  in  a  summary  way,"  within  the  time  and  in  the 
manner  there  mentioned.  By  sect.  46  it  is  enacted :  "  that  the  magis- 
trates at  each  of  the  said  Courts  shall  take  care  that  one  of  their  clerks 
shall,  in  books  to  be  provided  for  that  purpose,  keep  a  full,  true,  and 
particular  account  of  all  fees  taken  and  received  thereat,  together  with 
all  penalties  and  forfeitures  which  shall  have  been  recovered,  levied,  or 
received  in  pursuance  of  any  adjudication,  conviction,  or  order  had  or 
made  thereat,  or  any  process  or  warrant  issuing  therefrom,  to  which 
books  of  account  the  said  receiver  shall  at  all  times  have  free  access ; 
and  the  said  magistrates  shall,  once  in  every  quarter  of  a  year,  cause 
to  be  delivered  to  the  receiver  an  account  of  all  such  sums  received, 
with  all  proper  vouchers  for  verifying  the  same,  and  shall  cause  the 
amount  of  all  such  sums  to  be  paid  to  the  receiver,  to  be  applied  by  him 
towards  the  expenses  of  the  said  Courts  except  fines  imposed  upon 
drunken  persons,  or  upon  constables  for  misconduct,  or  for  assaults 
upon  police  constables,  which  shall  be  applied  for  the  benefit  of  « The 
Police  Superannuation  Fund,'  and  except  also  fees  for  the  execution  of 
summonses  and  warrants,  which  shall  be  applied  towards  defraying 
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the  charge  of  maintaining  the  police  of  the  Motropclis."  By  4ect 
*47,  it  is  enacted :  « that  where  by  any  Act  or  Acts  any  penal-  r:^^^- 
ties  or  forfeitures,  or  shares  of  penalties  or  forfeitures,  are  or  ^ 
shall  hereafter  be  made  recoverable  in  a  summary  manner  before  any 
justice  or  justices  of  the  peace,  and  by  such  act  or  acts  respectively 
the  same  are  or  shall  be  limited  and  made  payable  to  Her  Majesty,  or 
to  any  body  corporate,  or  to  any  person  or  persons  whomsoever,  save 
the  informer  who  shall  sue  for  the  same,  or  any  party  aggrieved,  in 
every  such  case  the  same,  if  recovered  or  adjudged  before  any  of  the 
said  magistrates,  shall  be  recovered  for  and  adjudged  to  be  paid  to 
the  said  receiver  for  the  time  being,  and  not  to  any  other  person; 
bat  this  enactment  shall  not  extend  to  any  penalties  or  forfeitures 
recovered  under  any  Act  relating  to  the  customs,  or  to  trade  or  naviga- 
tion, and  sued  for  by  the  direction  of  the  Commissioners  of  Her 
Majesty's  Customs,  which  shall  be  paid  to  such  person  as  the  said 
Commissioners  shall  direct  to  receive  the  same."  By  sect.  55,  it  is 
enacted  that  the  said  Act  and  stat.  10  G.  4,  e.  44,  and  stat.  2  &  8  Vict. 
c.  47,  shall  be  construed  together  as  one  act.  Stat.  8  &  4  Vict.  c.  84, 
8.  1,  enacts  that  so  much  of  stat.  2  &  8  Vict.  c.  47,  as  enacts  that  in 
the  construction  of  that  Act  the  word  <«  magistrate"  shall  be  taken  to 
include  every  justice  of  the  peace  acting  in  and  for  any  part  of  the 
Metropolitan  Police  District  for  which  no  police  court  shall  be  esta- 
blished, and  that  if  any  offence  against  that  Act  shall  have  been  com- 
mitted or  the  offender  apprehended  in  any  part  of  the  Metropolitan 
Police  District  for  which  no  police  court  shall  be  established  as  afore- 
said, the  matter  of  such  complaint  may  be  also  heard  and  determined 
by  any  two  or  more  justices  acting  in  and  for  the  county  in  *which  r^mAc^ 
the  offence  was  committed  or  the  offender  apprehended,  shall  be  ^ 
repealed.  By  sect.  6  it  is  enacted :  <<  that  any  two  justices  of  the  peace 
having  jurisdiction,  within  the  Metropolitan  Police  District  shall  have, 
while  sitting  together  publicly  in  the  court  or  room  used  for  holding 
special  or  petty  sessions  of  the  peace  in  any  part  of  the  said  district 
within  the  limits  of  their  commission,  except  m  the  divisions  to  be 
assigned  to  the  police  courts  already  established,  and  any  two  of  the 
justices  of  the  peace  for  the  city  of  London  and  the  liberties  thereof, 
having  jurisdiction  within  the  city  of  London  and  the  liberties  thereof, 
shall  within  the  said  city  of  London  and  the  libeities  thereof  have  all' 
the  powers,  privileges,  and  duties  which  any  one  magistrate  of  the  said 
police  courts  has  while  sitting  in  one  of  the  said  c^'^rts  by"  stat.  2  &  8 
Vict.  c.  47,  and  stat.  2  &  8  Vict.  c.  71,  «  or  either  i:f  tl^m."  ! 

Quarterly  accounts  of  the  fines  imposed,  under  the  above-mentioned 
acts,  by  two  justices  of  the  Richmond  Division  sitting  together  publicly 
in  the  court  used  for  holding  special  and  petty  sessions  of  the  peace 
for  the  said  division  within  the  Metropolitan  Police  District,  between 
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8l8t  December,  1843,  and  Slat  December,  1846,  and  payable  to  th« 
plaintiff  as  receiver  of  the  Metropolitan  Police  District  on  account  of 
the  « Police  Superannuation  Fund"  (subject  only  to  the  alleged  right 
of  the  defendants  to  deduct  the  same  as  hereinafter  mentioned),  have 
been  duly  delivered  to  the  plaintiff  as  such  receiver  according  to  the 
provisions  of  stat.  2  &  3  Vict.  c.  71,  s.  46 ;  and  the  correctness  of  all 
such  accounts  is  certified  at  the  foot  thereof  by  the  defendants  as  clerks 
to  the  said  justices.     The  returns  are  headed : 

♦74Q1  *"  ^^c^°^o°^  Division  in  the  county  of  Surrey,  Return  of 
-'  fines  which  have  been  imposed  by  the  justices  during  the  quarter 
ending*'  (here  the  day,  month,  and  year  on  which  the  quarter  ends  are 
stated),  «  and  which  are  payable  to  the  receiver  for  the  time  being  of 
the  police  of  the  metropolis  on  account  of  the  <  Police  Superannuation 
Fund,'  namely,  <  fines  imposed  upon  drunken  persons,  or  upon  constables 
for  misconduct,  or  for  assaults  upon  police  constables.'  Vide  Police 
Acts." 

And  the  certificate  at  the  foot  thereof  is  as  follows : 
<«  We  certify  that  the  foregoing  statement  is  a  just  and  true  account 
of  all  fines  imposed  by  the  justices  of  the  Richmond  Division  during 
the  period  therein  specified,  which  are  payable  to  the  receiver  for  the 
police  of  the  metropolis  on  account  of  the  <<  Police  Superannuation 
Fund,"  certified  to  be  correct. 

« (Signed)        Chapman  &  Smith, 
Justice."  Clerks  to  the  justices." 

Also  similar  accounts  for  the  same  period  of  the  fines  and  penalties 
imposed  under  the  above-mentioned  Acts  by  two  justices  of  the  said  divi- 
sion, sitting  together  publicly  in  the  said  court  used  for  holding  special 
and  petty  sessions  of  the  peace  for  the  said  division  within  the  Metro- 
politan Police  District,  and  payable  to  the  plaintiff  as  such  receiver  on 
account  of  the  <<  Police  Courts  Fund,"  subject  only  to  the  said  alleged 
right  of  the  defendants,  have  been  duly  delivered  to  the  plaintiff,  certi- 
fied as  aforesaid.     The  returns  are  headed : 

«  Richmond  Division  in  the  county  of  Surrey.  Return  of  all  fines 
and  penalties  which  have  been  imposed  by  the  justices  during  the  qoar- 
♦7*^01  *®'  ending  the"  (here  *the  day,  month,  and  year  in  which  the 
-'  quarter  ends  are  stated),  ^<  and  which  are  payable  to  the  receiver 
(for  the  time  being)  of  the  police  of  the  metropolis  on  account  of  the 
Police  Courts  Fund  in  pursuance  of  any  adjudication,  conviction,  or  order 
had  or  made  by  any  justice  of  such  district,  excepting  fines  directed  to 
be  paid  to  the  <  Police  Superannuation  Fund,'  or  penalties  recovered 
under  Revenue  Acts." 

And  the  certificate  at  the  foot  thereof  is  as  follows : 
<«We  certify  that  the  foregoing  statement  is  a  just  and  true  account 
of  all  fines  and  penalties  imposed  by  the  justices  of  Richmond  Division 
during  the  period  therein  specified,  which  are  payable  to  the  receiver 
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for  the  police  of  the  metropolis  on  account  of  the  <  Police  Courts' 
Fund/  "     "  Certified  to  be  correct. 

(Signed)        <<  Chapman  and  Smith, 
,  Justice."  «  Clerks  to  the  Justices." 

The  amount  of  the  fines  so  payable  to  the  plaintiff,  subject  to  the 
question  as  to  the  defendants'  claim  hereinafter  raised,  on  account  of 
the  «<  Police  Superannuation  Fund"  is  102.  9«. 

The  amount  of  the  fines  so  payable  to  the  plaintiff,  subject  as  afore- 
said, on  account  of  the  « Police  Courts  Fund,"  is  552.  17«. :  the  said 
two  sums  amounting  to  662.  6«.,  the  sum  for  which  this  action  is  brought. 
The  said  sum  of  10/.  9«.  consists  of  fines  imposed  for  assaults  upon 
constables  under  stat.  10  G.  4,  c.  44.  Of  the  said  sum  of  552.  17^., 
152.  are  penalties  or  forfeitures  recoverable  under  stats.  10  G.  4,  c.  44, 
and  2  &  3  Vict.  c.  47 ;  152.  are  penalties  or  forfeitures  recoverable 
under  stat.  2  &  3  Vict.  c.  71 ;  and  the  remaining  252.  17«.  are  penalties 
or  forfeitures  recoverable  under  other  Acts,  and  the  general  law  of  the 
land. 

"^The  sum  of  662.  6«.  has,  before  the  commencement  of  this  r^.^t-'t 
action,  been  demanded  by  the  plaintiff  as  receiver  of  the  Metro-  ^ 
politan  Police  district,  and  is  claimed  by  him  by  virtue  of  the  several 
provisions  of  the  aforesaid  acts  of  parliament :  but  the  defendants 
retain,  and  contend  that  they  are  entitled  to  retain,  the  said  sum  as 
and  for  and  on  account  of  certain  fees  to  which  they  are  justly  and 
legally  entitled  as  clerks  to  the  said  justices,  for  and  in  respect  of  cer- 
tain informations,  summonses,  warrants,  and  other  proceedings,  upon 
applications  made  by  ofBcers  of  the  metropolitan  police  to  the  said 
magistrates  so  publicly  sitting  in  the  said  petty  sessions  court,  arising 
out  of  oflfences  created  by  the  said  acts,  and  other  offences  against  the 
laws  of  this  realm,  whereof  the  said  justices  have  jurisdiction  to  hear 
and  decide  summarily,  and  which  offences  are  punishable  by  fine  or 
imprisonment,  or  by  imprisonment  in  default  of  paying  a  fine.  These 
applications  for  summonses,  warrants,  and  other  proceedings  were  made 
by  the  inspector,  sergeants  or  constables  of  the  metropolitan  police 
force,  acting  under  the  orders  of  the  Commissioners  of  Police :  and  of 
fees  so  claimed  by  the  defendants  252.  9«.  are  for  proceedings  under 
Stat.  10  G.  4,  c.  44,  and  stat.  2  &  3  Vict.  c.  47 ;  152.  are  for  proceedings 
under  stat.  2  &  3  Vict.  c.  71 ;  and  252.  17«.  are  for  proceedings  arising 
out  of  offences  against  other  acts,  and  the  general  laws  of  this  realm. 
The  fees  to  which  the  defendants  are  thus  entitled  are  the  authorized 
fees  of  the  county  of  Surrey  payable  to  them  by  the  applicant ;  and 
which  were  duly  fixed  at  the  Quarter  Sessions  for  the  said  county,  by 
virtue  of  stat.  26  G.  2,  c.  14,  and  afterwards  duly  allowed  by  Sir 
Nicolas  Contngham  Tindal  and  Sir  John  Bernard  Bosanqubt, 
Knights,  Her  ^Majesty's  justices  of  assizes  for  the  said  county,  rn^tjea 
on  the  9th  August,  1841.  ^ 
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The  plaintiff  contends  that  he,  as  receiver,  is  entitled,  under  the  afore 
said  provisions,  to  the  whole  of  the  said  sam,  and  not  liable  to  pay  anv 
fees  to  the  defendants  as  such  clerks  as  aforesaid.  The  pleadings  ih 
this  cause,  and  also  the  statutes  10  G.  4,  c.  44,  2  &  8  Vict.  c.  47,  2  L 
8  Vict.  c.  71,  8  &  4  Vict.  c.  84,  and  26  G.  2,  c.  14,  are  to  be  considerea 
as  part  of  this  case. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  defendants, 
as  clerks  to  the  said  justices,  are  entitled  to  retain  the  said  fines,  accounts 
whereof  have  been  so  returned  by  them  to  the  receiver,  as  for  or  on 
account  of  fees  to  which  they  are  legally  entitled  as  aforesaid ;  or  other- 
wise, whether  the  defendants  are  entitled  to  be  paid  their  said  legal  and 
accustomed  fees  by  the  receiver ;  or  whether  they  are  bound  to  pay  over 
the  same  to  the  plaintiff. 

If  the  Court  shall  be  of  opinion  that  the  defendants  are  entitled  to 
retain  the  whole  amount  of  the  said  fees,  or  to  claim  back  from  the  said 
receiver  the  amount  of  such  fees,  then  the  plaintiff  agrees  that  judgmeut 
shall  and  may  be  entered  against  him  of  nolle  prosequi,  immediately 
after  the  decision  of  this  case,  or  otherwise  as  the  Court  may  think  fit : 
but,  if  the  Court  shall  be  of  opinion  that  the  defendants  are  not  entitled 
to  retain  or  be  paid  by  the  receiver,  as  such,  such  fees  as  aforesaid, 
then  the  defendants  agree  that  judgment  shall  be  entered  against  them 
by  confession  for  the  said  amount,  or  such  sum.  as  the  Court  shall  decide 
upon,  immediately  after  the  decision  of  this  case,  or  otherwise  as  the 
Court  may  think  fit. 

^--o-i  T.  F,  JEllidj  for  the  plaintiff. — It  is  intended  in  this  *case  to 
■^  raise  two  points:  1.  Whether  police  constables,  acting  in  dis- 
charge of  their  duty  in  making  applications  to  justices  of  the  peace, 
are  liable  to  pay  the  clerk's  fees :  2.  Whether  the  receiver  is  liable  in 
any  way  for  these  fees.  [Patteson,  J. — Neither  point  arises  on  the 
pleadings.  The  only  question  on  them  is  whether  the  clerks  have  a 
lien  on  the  money  in  their  hands ;  and  it  seems  impossible  to  contend 
that  they  have.]  The  wish  of  the  Commissioners  of  Police  is  to  have 
an  opinion  to  guide  them  on  those  two  points.  If  the  Court  should 
think  that,  in  any  way,  by  mandamus  or  otherwise,  the  receiver  can  be 
made  liable  to  pay  the  fees  claimed  by  the  defendants,  the  plaintiff 
would  waive  all  technical  objections.  [Patteson,  J. — It  is  vory  incon- 
venient to  discuss  a  question  which  does  not  arise.  Bovul,  for  the 
defendants,  said  that  the  object  of  both  parties  in  framing  the  case  was 
to  have  an  opinion  for  their  guidance  on  these  points.  By  consent  of 
the  Court,  and  at  the  request  of  both  parties,  the  argument  proceeded.] 
First :  as  to  the  right  of  the  clerks  to  take  fees  from  police  constables. 
In  other  words,  is  a  constable  to  pay  the  justice's  clerk  for  leave  to  per- 
form his  duty,  whenever  that  duty  binds  the  constable  to  make  an  appli- 
cation to  a  justice  ?  The  constable  has  no  interest  in  the  matter ;  and 
he  is  not  furnished  with  any  funds  out  of  which  to  pay  the  fees.    He 
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• < 1 

is  a  mere  seryant  of  the  law,  as  the  clerks  themselves  are.  Secondly : 
Assuming  that  such  fees  are  payable,  they  are  not  a  charge  on  the  funds 
in  the  receiver's  hands.     The  fund  is  appropriated  to  special  purposes. 

The  enactments  are  set  out  in  the  case :  in  none  of  them  is  there  any 

• 

language  which  can  be  construed  as  appropriating  the  fund  to  the  pay- 
ment of  *clerks'  fees.  The  payment  of  those  fees  cannot  be  con-  r^^c^ 
sidered  an  expense  incurred  in  carrying  the  Acts  into  execution.  ^ 
Such  an  expense  is  merely  the  providing  buildings  and  o^^her  things 
requisite  for  working  the  Acts.  The  fees  incidental  to  prosecution  are 
incurred  in  carrying  into  execution  the  general  law  of  the  land.  Where 
the  Legislature  has  considered  the  expenses  of  carrying  an  Act  into 
execution  to  involve  expenses  of  prosecution,  the  language  and  the 
organization  of  the  Act  have  been  different  from  those  of  the  Acts  now 
in  question,  as  under  stat.  5  &  6  W.  4,  c.  76,  where  the  words  of  sect. 
92,  <(  necessarily  incurred  in  carrying  into  effect  the  provisions  of  this 
Act,"  apply  to  the  expenses  of  a  Court,  the  jurisdiction  of  which  origi- 
nates in  the  Act,  as  was  held  in  Regina  v.  Mayor  of  Gloucester,  5  Q. 
B.  862  (E.  C.  L.  R.  vol.  48).  In  the  present  case  the  constables,  in 
laying  informations  before  justices,  are  not  carrying  out  the  purposes 
of  the  Police  Acts,  but  giving  effect  to  the  general  law  of  the  land. 

BovUlj  contri. — The  first  question  is,  whether  the  justices'  clerks  are 
to  act  gratuitously  whenever  they  are  called  on  by  a  public  officer  to  do 
so.  Justices'  clerks  are  entitled  to  fees  by  old  usage,  confirmed  by 
statute.  The  clerks  in  the  county  of  Surrey  are,  as  appears  by  the 
case,  entitled,  by  a  schedule  made  under  the  powers  of  stat.  26  O.  2, 
c.  14,  to  fees  from  the  applicants.  What  is  there  to  take  away  that 
right  when  a  public  officer  is  concerned  7  It  cannot  be  said  that  he  who 
applies  for  a*  summons  is  not  an  applicant  because  he  is  a  constable. 
In  R^ina  v.  Coles,  8  Q.  B.  75,  82  (E.  C.  L.  R.  vol.  55),  Coleridge, 
J.,  points  out  the  principle.  "  Whoever  *wants  the  thing  in  re-  r:^w/-r 
spect  of  which  the  fee  is  made  payable  must  pay  the  fee."  Then,  ^ 
as  to  the  second  point.  The  receiver  is,  by  stat.  2  &  8  Vict.  c.  71,  s. 
7,  to  apply  the  penalties  «in  carrying  this  Act  into  execution."  This 
casts  on  him  a  legal  duty,  enforceable  by  mandamus,  to  apply  the  penal- 
ties to  that  purpose ;  and  putting  a  Police  Act  in  execution  includes 
paying  clerks'  fees ;  Regina  v.  Mayor  of  Gloucester. 
jEllis  was  heard  in  reply. 

Patteson,  J. — The  intention  of  the  parties  is,  it  appears,  to  raise  two 
questions  for  our  decision.  First:  Whether  the  justices'  clerks  are 
entitled  to  receive  fees,  at  all,  from  police  constables  who  in  the  course 
of  their  duty  apply  to  them.  On  that  question  I  entertain  no  doubt. 
The  clerks  of  the  justices  are  entitled  to  fees  according  to  the  table  of 
fees  made  pursuant  to  stat.  26  G.  2,  c.  14.  It  would,  I  think,  be  a  most 
extraordinary  thing  if  the  Legislature  had  by  one  of  the  Police  Acts 
(2  &  8  Vict.  c.  71,  s.  9),  secured  to  the  clerks  of  the  police  courts  large 
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salaries,  of  from  500/.  to  800/.  a  year,  and  had  by  any  provision,  in  tbe 
same  set  of  Acts,  enacted  that  the  clerks  of  justices,  doing  the  very 
same  duties  in  other  divisions  of  the  very  same  districts,  should  receive 
no  remuneration.  There  is  nothing  to  show  that  the  Legislature  had 
any  such  intention :  and,  unless  we  were  to  go  so  far  as  to  say  that  all 
constables  throughout  the  kingdom  have,  when  In  exercise  of  their  duty, 
a  right  to  demand  the  services  of  the  clerks  of  justices  gratuitously,  wc 
must  say  that  these  clerks  are  entitled  to  the  fees,  according  to  the 
table,  from  police  constables.     It  is  rather  singular  that  in  stat.  2  &  3 

*7^f{l  ^^^^'  *^'  '^^y  ^*  ^^'  ^^^^^  ^^  ^  provision  authorizing  the  taking 
^  of  fees  by  the  police  magistrates  themselves ;  those  fees  are,  I 
suppose,  not  in  practice  taken  from  the  police,  or  this  question  would 
not  now  be  raised ;  but  I  see  nothing  in  the  Act  to  distinguish  between 
the  police  and  others.  That,  however,  is  beside  the  present  point; 
which  is,  whether  the  justices*  clerks  are  entitled  to  fees  from  police 
constables;  I  think  they  are  so  entitled.  The  next  question  is,  in 
effect,  liow  the  justices'  clerks  are  to  obtain  payment  of  those  fees.  I 
think  that  the  clerks  cannot  retain  money  paid  to  them  as  a  fine,  and 
apply  it  to  reimbursing  themselves  fees  which  ought  to  have  been  paid 
to  them  and  were  not :  they  could  do  so  in  no  case,  unless  there  were 
some  special  enactment  enabling  them.  Then,  it  is  said  that  a  man- 
damus would  lie  to  compel  the  receiver  to  pay  them  the  fees  to  which 
they  are  entitled.  That  depends  on  whether  we  can  find  any  enactment 
casting  a  duty  on  the  receiver  so  to  apply  the  funds.  The  enactments, 
directing  the  receiver  to  apply  the  fund  to  paying  the  expenses  of 
carrying  out  the  purposes  of  the  police  Acts,  apply,  I  think,  not  to 
the  expenses  of  conducting  prosecutions  and  the  like  by  policemen, 
whether  for  offences  under  these  Acts  or  under  the  general  law,  but  to 
defraying  the  expenses  of  the  machinery  of  the  police  courts  created  by 
these  Acts.  If,  then,*  we  cannot  apply  those  words,  and  there  are  no 
others  which  can  apply,  what  possible  remedy  can  the  clerks  have 
against  the  receiver  ?  Unless  the  statutes  say  that  the  receiver  shall 
pay,  no  mandamus  will  lie.  Therefore,  I  answer  the  question  put  in 
the  case  by  saying  that  the  defendants  have  no  remedy  against  the 
receiver  as  such  :  and  judgment  roust  be  for  the  plaintiff. 
♦T^iTi  *CoTiBRiDaE,  J. — I  am  of  the  same  opinion.  On  the  first 
^  question,  whether  the  clerks  are  entitled  to  receive  fees  from 
applicants  when  those  applicants  are  policemen,  my  difficulty  has  been 
o  see  any  reason  for  saying  they  are  not  so  entitled.  The  administra- 
;ion  of  justice  was  in  old  times  always  made  a  source  of  profit ;  and  in 
jvery  Court,  from  the  highest  to  the  lowest,  fees  were  payable.  The 
justice  of  the  peace  himself  did  the  work,  and  received  the  fees.  Now 
the  clerk  and  the  justices  are  different  persons  ;  and  the  clerk  receives 
the  fees.  His  right  to  do  so  is  at  once  recognised  and  regulated  by 
Stat.  26  G.  2,  c.  14.     What,  then,  is  the  general  duty  of  the  clerk? 
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Not  to  act  gratuitously,  but  to  act  on  being  paid  by  the  applicant  the 
jnst  and  reasonable  fee.  Then  how  can  the  fact,  that  it  is  the  duty 
of  the  policeman  to  apply,  alter  the  duty  of  the  clerk  ?  The  policeman 
does  not  cease  to  be  an  applicant  because  it  is  his  duty  to  apply.  Then 
comes  the  second  question.  The  clerk  not  being  paid,  at  the  time  of 
the  application,  the  fee  due  to  him,  can  he  recover  it  from  the  receiver, 
or  retain  it  out  of  the  money  in  his  hands  which  he  is  to  pay  to  the 
receiver  ?  At  common  law  it  is  clear  he  would  have  no  such  right. 
There  is  no  privity  between  him  and  the  receiver :  his  right  was  to  have 
the  fee  from  a  third  person,  the  applicant.  Do,  then,  the  statutes  give 
him  such  a  right  ?  It  is  said  they  do ;  because  the  receiver  is  to  apply 
the  funds  for  the  purposes  of  the  Acts ;  and  it  is  said  that  paying  these 
fees  is  one  of  those  purposes.  I  think  that  a  strained  construction. 
If  it  were  the  true  one,  I  do  not  see  why  the  receiver  should  not  equally 
be  bound  to  defray  all  the  costs  of  *all  prosecutions.  I  think  r:,^^^^ 
there  is  no  remedy  against  the  receiver.  ^  . 

Eri.b,  J. — I  am  of  the  same  opinion  on  both  points.  It  seems  to  me 
that  the  clerks  of  justices  in  parts  within  the  Metropolitan  Police 
District,  but  in  which  no  police  Court  is  established,  have  the  same 
right  to  receive  fees  from  police  constables  that  the  clerks  of  justices 
in  places  out  of  the  Metropolitan  Police  District  have  to  receive  fees 
from  other  constables.  Stat.  2  &  3  Vict.  c.  71,  s.  42,  in  effect  declares 
that  such  is  the  law ;  for  we  find  in  that  section  a  very  specific  enact- 
ment, taking  away  the  right  to  fees  from  the  clerks  of  justices  in  parts 
within  the  Metropolitan  Police  District  for  which  police  Courts  shall  be 
established.  That  specific  provision  impliedly  recognises  the  right  to  fees 
of  the  clerks  to  justices  in  parts  for  which  no  such  Courts  have  been 
established.  I  think  such  clerks  have  the  same  right,  and  may  enforce 
it  in  the  same  manner,  as  the  clerks  to  justices  in  other  parts  of  the 
kingdom.  Then  comes  the  second  question.  Now  the  table  of  fees 
points  out  the  applicant  as  the  person  who  is  to  pay  the  fee ;  and  in 
Regina  v.  Coles,  8  Q.  B.  82  (E.  C.  L.  R.  vol.  55),  my  brother  Colbridge 
points  out  the  principle :  "  whoever  wants  the  thing  in  respect  of  which 
the  fee  is  made  payable  must  pay  the  fee."  The  receiver  is  not  connected 
with  the  application.  There  is  no  enactment,  that  I  can  find,  which 
makes  it  his  duty  to  apply  for  these  things.  Is  there,  then,  any  ground 
for  saying  that  there  is>  by  any  part  of  the  statutes  a  duty  cast  upon 
the  receiver  to  pay  the  clerks,  *so  that  a  mandamus  against  him  r^^prrq 
would  lie  ?  I  can  find  none.  I  come,  therefore,  to  the  conclusion  ^ 
that  the  clerks  are  entitled  to  these  fees,  but  that  they  have  no 
remedy  against  the  receiver,  nor  can  they  retain  them  out  of  the  money 
they  are  to  pay  him.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  C.  Blackburn,  Eeq 
See  Uie  next  case. 
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The  followiiig  case^  decided  in  Hilary  Vacation,  1853,  maj  conyenieiitlj 

be  added  here. 

LEVERICK  V.  MERCER.     [Feb.  5,  1853.] 

Under  state.  27  G.  2,  o.  3,  10  O.  4,  e.  44,  2  Jk  3  Viet  e.  47,  and  11112  Vict  e.  42,  if  a  prifODM 
be  oommifcied  for  trial  for  felony  to  the  county  gaol,  for  an  offence  committed  in  the  conii^ 
within  the  Metropoliten  police  district,  the  committal  being  by  a  county  magistrate  withia 
snch  oonnty  and  district,  and  the  warrant  be  delirered  to  a  Metropolitan  police  constable, 
a  county  magistrate  may  order  repayment  by  the  county  treasurer  to  the  Metropolitan  police 
constable  of  the  expenses  incurred  by  him  in  conveying  the  prisoner  to  the  gaol,  the  pri- 
soner himself  baring  no  funds  available  for  that  purpose.  And  the  county  treasurer  b  liahle 
to  an  action  on  the  case  if  he  refuse  to  pay  under  such  order. 

It  makes  no  difference  that  the  warrant,  on  the  face  of  it,  is  direet«d  to  the  parish  constable : 
because  (1)  the  proper  persons  to  execute  it  are  the  Metropolitan  police  consteUes;  and  (2) 
the  treasurer  is  not  authorized  to  inquire  whether  the  proper  constable  has  executed  the  war- 
rant, but  must  obey  the  order. 

So,  in  the  case  of  a  committal  for  trial  for  misdemeanor. 

So,  in  the  case  of  summary  conviction,  and  sentence  of  fine,  and  imprisonment  in  defiuilt 
of  payment,  and  committal  upon  snch  defanlt,  by  order  under  stat.  \\  k\2  Vict.  e.  43,  s.  23. 

So,  in  the  ease  of  a  remand  on  a  charge  of  felony  or  misdemeanor,  whether  the  prisoner  is  ulti- 
mately committed  for  trial  or  not. 

So,  where  the  warrant  of  commitment  is  directed  only  to  the  keeper  of  the  county  gaoL 

So,  where  the  mi^strate  who  issues  the  warrant  is  a  Police  magistrate,  sitting  in  a  Metropolitaa 
Police  Court»  under  stat.  10  G.  4,  c.  44,  2  A  3  Vict  c.  71. 

So,  where  the  magistrate  who  makes  the  order  on  the  treasurer  is  such  a  Police  magistrate. 

So,  where  there  is  no  express  direction  of  the  warrant. 

So,  where  the  committal  is  for  a  refusal  to  enter  into  recognisances  to  appear  at  Sessions,  aad  to 
keep  the  peace  in  the  mean  time. 

So,  where  the  committal  is  for  further  examination,  on  a  charge  of  felony  or  misdemeanor, 
but  the  prisoner  is  afterwards  summarily  convicted  of  misdemeanor. 

But,  where  a  prisoner  is  remanded  for  re-examination,  and  the  keeper  of  the  gaol  delivers  suck 
prisoner  to  a  constable  to  be  conveyed  before  the  magistrates,  the  constable  is  not  entitled 
to  be  remunerated  from  the  county  rate  for  the  expense  of  such  conveyance. 

Though  he  would  be  so  entitled  if  he  conveyed  him  before  the  magistrate  by  order  of  the  magis- 
trate. 

This  was  an  action  on  the  case,  brought  .by  a  constable  of  the  Metro- 
politan Police  District  force  against  the  treasurer  of  the  countj  of 
Kent,  for  the  non-payment  of  divers  sums  of  money  respectively  ordered 
to  be  paid  by  different  orders  of  magistrates.  The  declaration  contained 
seventeen  counts:  but  the  effect  of  them  will  sufficiently  appear  (a)  by 
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the  points  delivered  '''for  the  plaintiff.     The  defendant  demurred 


generally ;  and  the  plaintiff  joined  in  demurrer. 

Points  for  the  plaintiff. 

The  plaintiff  will  contend  that  the  defendant,  being  treasurer  for  the 
county  of  Kent,  and  having  funds  from  the  county  rate,  was  bound  Us 
pay  to  the  plaintiff,  being  a  Metropolitan  Police  constable,  the  sums 
ordered  to  be  paid  out  of  the  county  rate  for  the  charges  incurred  by 
the  plaintiff  in  conveying  prisoners  to  the  county  gaol  (such  prisoners 
having  no  means  of  defraying  the  same)  under  the  circumstances  stated 
in  the  several  counts  of  the  declaration ;  that  is  to  s^y : 

I.  By  virtue  of  an  order  for  payment,  made  within  the  county  and 

(a)  The  flnt  count  is  set  out  in  the  note  at  the  end  of  this 
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Metropolitaa  Police  district,  by  a  justice  of  the  county  of  Kent,  not 

being  a  Metropolitan  Police  magistrate : 

(Count  1.)  Where  the  prisoner  was  charged  in  a  parish,  wholly  withinr 
the  county  and  the  Metropolitan  Police  district,  before  a  justice  of 
the  county,  not  being  a  Metropolitan  Police  Magistrate,  with  felony 
committed  in  a  parish  wholly  within  the  county  and  district,  and  was 
committed  to  the  gaol  for  trial  by  such  justice  by  a  warrant  directed 
to  the  constable  of  that  parish  and  the  keeper  of  the  gaol,  and  deli- 
Tcred  to  the  plaintiff. 

(Count  2.)  Where  the  charge  was  of  misdemeanor;  but  the  circum- 
stances were  otherwise  the  same  as  in  the  first  count. 

♦(Count  3.)  Where  the  prisoner  was  in  the  county  and  district  r^^/.^ 
convicted  before  two  justices  of  the  county,  not  being  Metro-  ^ 
politan  Police  magistrates,  of  an  offence  committed  in  the  county  and 
district,  and  adjudged  to  pay  money,  or  in  default  thereof  to  be  im- 
prisoned ;  and  was,  in  default  of  payment,  committed  in  the  county 
and  district,  by  warrant  of  a  justice  of  the  county  not  being  a  Metro- 
politan Police  magistrate  ;  but  the  circumstances  were  otherwise  the 
same  as  those  in  the  first  count. 

(Count  4.)  Where  the  charge  was  of  felony,  and  the  prisoner  was 
committed  for  re-examination,  and  the  charges  in  question  were  in- 
curred in  conveying  him  to  gaol  under  that  committal,  and  the  pri- 
soner was  afterwards  committed  for  trial ;  but  the  circumstances  were 
otherwise  the  same  as  those  in  the  first  count. 

{Count  5.)  Where  the  charge  was  of  misdemeanor;  but  the  circum- 
stances were  otherwise  the  same  as  those  in  the  fourth  count. 

(Count  6.)  Where  the  circumstances  were  the  same  as  those  in  the  fourth 
count,  except  that  the  prisoners  were  afterwards  discharged. 

(Count  7.)  Where' the  cii'cumstances  were  the  same  as  those  in  the  fifth 
count,  except  that  the  prisoner  was  never  committed  for  trial. 
II.  By  virtue  of  an  order  for  payment  made  at  a  Metropolitan  Police 

court,  within  the  county,  by  a  Metropolitan  Police  magistrate : 

(Count  8.)  Where  the  prisoners  were  charged,  at  a  Metropolitan  Police 
court  within  the  county,  before  a  Metropolitan  Police  magistrate, 
with  a  felony  committed  within  the  county  and  district,  and  were 
committed  to  gaol  for  trial  by  such  justice,  by  a  ^warrant  r:^^/.^ 
directed  to  all  the  Metropolitan  Police  constables  and  the  ^ 
keeper  of  the  gaol,  and  delivered  to  the  plaintiff*. 

f Count  9.)  Where  the  prisoner  was,  at  a  Metropolitan  Police  court 
within  the  county,  brought  before  a  Metropolitan  Police  magistrate 
for  threatening,  within  the  county  and  district,  a  breach  of  the 
peace,  and  was  adjudged  to  enter  into  recognisances,  and  afterwards 
was,  by  the  said  magistrate  at  the  said  court,  committed  by  a  war- 
rant, directed  to  the  keeper  of  the  gaol,  to  appear  at  quarter  sessions, 

2R 
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unless  he  should  enter  into  the  recognisances,  and  the  warrant  was 
delivered  to  the  plaintiff. 

(Count  10.)  Where  the  prisoners  were,  at  a  Metropolitan  Police  court 
within  the  county,  convicted  before  a  Metropolitan  Police  magistrate, 
of  an  offence  committed  in  the  county  and  district,  and  adjudged 
to  pay  money,  and,  in  default  thereof,  to  be  imprisoned,  and  were, 
in  default  of  payment,  afterwards  committed  by  the  said  magis- 
trate at  the  said  court,  by  warrants  directed  to  all  the  Metropolitan 
Police  constables  and  the  keeper  of  the  gaol,  and  delivered  to  the 
plaintiff. 

(Count  11.)  Where  the  charge  was  of  felony,  and  the  prisoner,  by  war- 
rant directed  to  the  keeper  of  the  gaol,  was  committed  for  re-examina- 
tion, and  the  charges  in  question  were  incurred  in  conveying  him  to 
gaol  under  that  committal,  and  the  prisoner  was  afterwards  committed 
for  trial ;  but  the  circumstances  were  otherwise  the  same  as  those  in 
the  eighth  count. 

(Count  12.)  Where  the  charge  was  of  misdemeanor,  and  the  warrant 
was  directed  to  all  the  Metropolitan  Police  constables  and  the  keeper 

*7fi^T  ^^  ^^^  S*^^  y  ^^^  ^^^  *circumstances  were  otherwise  the  same 
*  -^  as  those  in  the  eleventh  count. 

(Count  13.)  Wbere  the  circumstances  were  the  same  as  those  in  the 
eleventh  count,  except  that  the  warrant  was  directed  to  all  the  Metro- 
politan Police  constables  and  the  keeper  of  the  gaol,  and  the  prisoner, 
who  was  remanded,  was  afterwards  discharged. 

(Count  14.)  Where  the  circumstances  were  the  same  as  those  in  the 
twelfth  count,  except  that  the  prisoners  were  afterwards  discharged. 

(Count  16.)  Where  the  prisoner  was  charged,  at  a  Metropolitan  Police 
court  within  the  county,  before  a  Metropolitan  Police  magistrate, 
with  a  felony  committed  within  the  county  and  district,  and  was,  by 
such  justice,  by  a  warrant  directed  to  all  the  Metropolitan  Police 
constables  and  the  keeper  of  the  gaol,  and  delivered  to  plaintiff,  com- 
mitted for  re-examination,  and  the  charges  in  question  were  incurred 
in  conveying  him  to  gaol  under  that  committal,  and  the  prisoner  was 
afterwards,  on  re-examination,  convicted  by  the  said  magistrate,  at 
the  said  court,  of  unlawful  possession  of  property,  and  sentenced  to 
imprisonment. 

(Count  16.)  Where  the  circumstances  were  the  same  as  those  in  the 
fifteenth  count,  except  that  the  prisoner,  on  conviction,  was  sentenced 
to  a  fine,  which  he  paid. 
III.  The  plaintiff  will  further  contend  that  the  defendant  is  liable  to 

pay  to  him  the  charges  incurred : 

(Count  17.)  Where  the  prisoner  was  charged,  at  a  Metropolitan  Police 
court  within  the  county,  before  a  Metropolitan  Police  magistrate, 
with  being  found  in  possesaion  of  property  for  which  he  could  not 
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satisfactorily  account,  and  was  by  him  then  committed  to  *gaoI  r^PTf*A 
for  re*examination  by  warrant  directed  to  all  the  Metropolitan  ^ 
Police  constables  and  the  keeper  of  the  gaol,  and  delivered  to  the 
plaintiff;  and  afterwards  the  prisoner  was  delivered  to  the  plaintiff 
by  the  keeper  of  the  gaol,  to  be  conveyed,  and  was  conveyed,  back 
to  the  court  for  re-examination ;  and  the  charges  in  question  were 
incurred  in  the  conveying  last  mentioned :  and  an  order  was  made  by 
a  Metropolitan  Police  magistrate  for  the  payment  by  the  defendant 
to  the  plaintiff  of  such  charges. 

The  case  was  argued  in  Michaelmas  term,(a)  1852,  by  Channell, 
Serjt.,  for  the  defendant,  and  T,  F.  Mlis,  for  the  plaintiff.  The  judg- 
ment makes  it  unnecessary  to  report  the  argument. 

Cur.  adv,  vulU 
Coleridge,  J.,  now  delivered  the  judgment  of  the  Court. 
In  the  first  count  of  this  declaration,  a  magistrate  of  the  county  of 
Kent,  not  a  Metropolitan  Police  magistrate,  is  stated  to  have  committed 
a  man  in  that  part  of  the  county  which  is  within  the  Metropolitan 
Police  district,  for  an  offence  alleged  to  have  been  committed  within 
that  part,  to  the  county  gaol.     The  warrant,  directed  to  the  constable 
of  the  parish,  is  delivered  by  the  magistrate  to  the  plaintiff,  a  Police 
constable  in  the  district,  and  is  by  him  executed.     Expenses  are  in- 
curred ;  and  the  prisoner  has  no  means  of  defraying  them.     These  are 
ascertained  by  another  county  ^magistrate,  who,  after  ascertain-  r-i^^^r 
ment,  makes  an  order  on  the  defendant,  the  county  treasurer,  to  ^ 
pay  them ;  which  order  is  duly  delivered  to  him ;  and  he  has  county 
moneys  in  his  hand,  out  of  which  they  might  be  paid,  but  he  refuses  to 
do  so.     The  count  stating  these  facts  is  demurred  to. 

It  may  be  taken  that,  if  the  offence  had  not  been  alleged  to  have 
been  committed  within  the  Metropolitan  Police  District,  and  the  plain- 
tiff had  only  been  the  parish  constable,  he  would  have  been  clearly 
entitled  to  the  of der  for  his  expenses ;  and  that  that  order  would  have 
issued  regularly  to  the  defendant  as  the  county  treasurer.(i) 

The  questions,  therefore,  will  be : — First,  does  the  allegation  of  the 
offence  having  been  committed  within  that  district  make  the  order 
invalid  ?  Second,  Does  the  fact  that  the  warrant,  being  directed  to 
the  parish  constable,  was  delivered  by  the  magistrate  to  the  plaintiff,  a 
Police  constable,  and  executed  by  him,  have  that  effect  ? 

As  to  the  first  question,  the  Metropolitan  Police  Act,  10  G.  4,  c.  44, 
does  not  deprive  the  magistrates  of  their  ordinary  criminal  jurisdiction 
out  of  sessions  within  the  Metropolitan  Police  District.  The  act,  there- 
fore, of  committal  to  the  county  gaol  was  one  which  the  county  magis- 

(a)  NoTember  16th.  Before  Lord  CAirPBBLLy  C.  J.,  Colbridob,  Wiohtmak,  and  Brlb,  Js., 
aod  NoTember  19,  before  Lord  Gampbrll,  C.  J.,  Colbrioob  and  Erle,  Js. 

(6)  Ai  to  the  law  on  this  point  antecedently  to  stat  10  G.  4,  c.  44,  the  following  authorities 
wer«  referred  to  in  the  argument :  2  Hale,  P.  C.  96 ;  Fitxh.  Abr.  Corone,  328 ;  stat  4  B.  3,  o.  10 : 
3  Hale,  P.  G.  120 ;  stat  3  Ja.  1,  c.  10 ;  stat  27  G.  2,  o.  3 ;  Rex  v.  Pierce,  3  M.  ik  8.  62. 
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trate  had  authority  to  do.  So,  again,  a  connty  magistrate  was  compe- 
tent to  ascertain  and  order  the  payment  of  the  expenses  of  taking  the 
♦7flfiT  P"^^^^''  there:  and  this  was  not  seriously  contested  by  my 
^  ^brother  Channell ;  but  he  argued  that  the  order  was  made  on 
a  wrong  oflBcer  and  a  wrong  fund ;  for  that,  the  offence  having  been 
committed  within  the  Metropolitan  Police  district,  the  fond  properly 
chargeable  was  the  Metropolitan  Police  fund,  and  the  receiver  for  the 
Metropolitan  Police  district  the  oflBcer  on  whom  the  order  should  have 
been  made.(a)  This  fund  and  oflBcer  were  created  by  stat.  10  G.  4,  c. 
44,  and  enlarged  by  several  succeeding  statutes,  but  is  not  interfered 
with  by  Stat.  11  &  12  Vict.  c.  42,  s.  26,  under  which  the  order  in  ques- 
tion purports  to  have  been  made. 

By  stat.  10  G.  4,  c.  44,  s.  10,  the  receiver  is  authorized  to  defray 
out  of  the  fund  '<  the  salaries,  wages,  and  allowances  to  be  paid,"  as  in 
the  same  Act  after  mentioned,  « to  the  persons  belonging  to  the  Police 
force  appointed  under  this  Act,  and  also"  <«  all  other  charges  and  ex- 
penses in  carrying  this  Act  into  execution."  The  salaries,  wages,  and 
allowances  here  provided  for  are  enumerated  in  sect.  12,  and  certainly 
do  not  include  a  case  such  as  that  now  before  us.  And  it  should  seem 
that  the  only  functionaries  from  whom  the  receiver  is  to  have  orders  or 
directions  for  payment  of  money  are  the  Police  magistrates,  or  a  prin- 
cipal Secretary  of  State.  And,  reading  the  10th  section  with  the  light 
thrown  on  it  by  the  12th,  we  think  the  present  case  does  not  fall  within 
the  general  words  of  a  charge  or  expeyise  in  carrying  the  Act  into  exe- 
cution. We  certainly  see  nothing  which  empowers  an  ordinary  justice 
of  the  peace  to  make  any  order  on  the  receiver.  The  Police  fund,  as 
mentioned  above,  has,  under  several  statutes  referred  to  in  the  argument, 
I'TRTI  *^^^^  increased  by  grants  from  the  consolidated  fund ;  but  these 
■^  statutes  make  no  difference  in  regard  to  the  matters  now  under 
consideration.  It  is  not  shown,  therefore,  that  the  order  is  bad  in  re- 
spect of  the  fund  on  which  it  is  made,  by  pointing  q\xt  any  other  on 
which  it  could  properly  have  been  made. 

Then,  can  the  order  be  objected  to  on  the  ground  that  the  warrant 
was  badly  delivered  to  the  plaintiff,  being  directed  to  the  parish  consta- 
ble? We  think  certainly  not.  By  stat.  2  &  3  Vict,  c?  47,  s.  11,  the 
commissioners  of  Police  are  to  take  care  that  a  sufficient  number  of 
Police  constables  shall  be  in  attendance  upon  every  magistrate  sitting  at 
any  Police  court  within  the  limits  of  the  Metropolitan  Police  district, 
and  at  every  other  criminal  court  holden  within  the  district,  for  the 
purpose  of  executing  such  summonses  and  warrants  as  may  be  directed 
to  them.  The  Police  constables,  therefore,  are  to  attend,  not  merely 
on  Police  magistrates  nor  at  Police  courts,  but  on  every  magistrate  and 
at  every  criminal  court  within  the  district.  And,  as  they  are  to  attend 
for  the  purpose  of  executing  summonses  and  warrants,  it  seems  clearly 

(a)  On  this  point  reference  wu  made  to  Wray  v.  Chapman,  ante,  p.  7i2. 
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to  follow,  that  they  tire  to  attend  where  persons  under  charge  of  felonj 
may  be  summoned  to  attend,  or  committed  under  warrant  to  prison. 
But  this  is  inade  perfectly  clear  by  the  12th  section,  which  enacts  that 
thenceforward  all  summonses  and  warrants  to  be  issued  in  any  criminal 
proceeding  within  the  Metropolitan  Police  district,  or  by  any  magis- 
trate within  the  said  district,  shall  be  served  and  executed  by  a  Police 
constable,  and  by  none  other.  Unless,  therefore,  this  warrant  could  be 
lawfully  executed  by  a  Police  constable,  it  could  not  be  executed  at  all. 
Looking  at  the  "^language  of  the  11th  and  two  following  sections,  r^i^^o 
it  may  be  that  it  would  have  been  more  correct  to  direct  the  ^ 
warrant,  not  to  the  parish  constable,  but  to  all  the  Police  constables. 
Still,  however  directed,  it  could  only  be  served  and  executed  by  a  Po- 
lice constable.  A  warrant,  directed  as  this,  could  at  common  law  give 
the  parish  constable  no  authority  beyond  his  own  parish ;  for,  being 
directed  to  him  not  by  name,  but  only  in  his  character  of  officer,  its 
virtue  was  not  measured  by  the  authority  of  the  magistrate  granting 
it,  but  by  that  of  the  officer  receiving  it ;  Rex  v.  Weir,  1  B.  &  C.  288 
(£.  G.  L.  R.  voL  8.)  The  statute  5  G.  4,  c.  18,  s.  6,  however,  passed 
in  the  year  next  after  this  decision,  and  probably  in  consequence  of  it, 
altered  the  law,  and  made  the  authority  of  the  magistrate  the  measure 
of  that  of  the  officer  to  whom  the  warrant  is  directed  merely  as  such, 
and  not  by  name.  Even  in  a  case  in  which  the  validity  of  the  warrant 
should  come  immediately  in  question,  this  statute  has  made  the  direc- 
tion of  it  less  important  than  it  was  before :  and,  even  in  such  a  case, 
it  might  perhaps  be  held  that  the  magistrate  delivering  the  warrant 
himself  to  the  plaintiff,  directed  to  the  parish  constable,  who  merely  as 
such  could  not  execute  it,  must  be  taken  to  treat  the  plaintiff  as  the 
parish  constable  pro  h&c  vice.  But  we  do  not  think  that  this  question 
was  one  open  to  the  defendant.  He  had  to  look  to  the  order  on  him- 
self, on  the  face  of  which  there  was  no  irregularity.  It  would  be  very 
inconvenient  to  hold  that  a  county  treasurer,  receiving  an  order  of  this 
sort,  regular  on  its  face,  was  bound  to  inquire  into  the  regularity  of 
all  the  previous  proceedings  :  was  the  prisoner  duly  *conveyed  ?  r^7/.Q 
has  the  magistrate  duly  ascertained  the  expenses  7  was  the  officer  ^ 
conveying  the  lawful  constable  of  the  parish  ?  Unless  he  was  bound  to 
see  to  these  and  such  matters,  in  order  to  make  his  payment  under  the 
order  a  good  discharge  to  himself,  it  seems  obviously  more  proper  to 
hold  that  he  is  not  at  liberty  to  make  any  question  upon  them.  The  18th 
section  of  stat.  2  &  8  Vict.  c.  47,  suggests  an  observation  confirmatory 
of  this.  That  section  provides  that,  where  a  warrant  is  directed  or 
delivered  to  a  police  constable,  unless  it  be  necessary  to  execute  it  with- 
out delay,  he  is  to  deliver  it  to  his  superior  officer,  who  shall  appoint  by 
endorsement  one  or  more  constables  to  execute  it.  It  surely  could  be 
no  part  of  the  duty  of  the  treasurer  to  whom  an  order  was  brought  for 
payment  to  ascertain  whether  the  warrant  had  been  delivered  to  the 
VOL.  XIV.— 60  2  R  2 


769  LEVERICK  v,  MERCER.     [H.  V.  1853.} 

party  presenting  it ;  and  if  so,  to  inquire  whj  he,  and  not  some  other 
appointee  of  the  superior  ofiScer,  had  executed  it. 

It  was  answered  indeed,  to  this  line  of  argument,  that  the  lltti, 
12th,  and  18th  sections  of  stat.  2  &  3  Vict.  c.  47,  must  be  understood 
as  referring  solely  to  Police  magistrates  acting  anywhere  within  the 
Metropolitan  police  district :  and,  therefore,  that  the  plaintiff  must  be 
considered  as  having  been  entirely  without  authority ;  and  that  the 
magistrate  was  under  a  mistake,  and  did  what  he  was  not  authorized  in 
doing,  when  he  delivered  the  warrant  to  him.  But  there  are  some  very 
strong  reasons  against  admitting  this  limitation  on  the  plain  meaning 
of  the  language  used. 

In  the  first  place,  it  is  most  important  that  on  a  subject  of  this  sort 
the  language  of  the  legislature  should  receive  the  interpretation  which 
^noi  P^^^^  common  *sense  would  put  on  it ;  for,  if  the  warrant  be 
-'  delivered  to  one  in  whom  it  is  unlawful  to  execute  it,  and  there 
be  resistance,  and  death  occurs,  the  gravest  questions  in  the  law  would 
arise :  and  let  it  be  observed  that  there  is  nothing  so  likely  to  occasion 
resistance  as  doubts  entertained  in  regard  to  the  authority  of  the  party 
holding  the  warrant. 

If,  secondly,  a  magistrate  in  a  case  like  the  present,  in  order  to  avoid 
questions,  should  adopt  the  safer  course,  and  in  all  cases  direct  and  de- 
liver the  warrant  to  all  Police  constables,  and  to  a  Police  constable  by 
name,  then,  according  to  our  clear  opinion  as  to  the  Police  fund,  and 
the  argument  of  the  defendant  as  to  the  county  rate  fund,  such  con- 
stable can  receive  no  indemnity  for  his  expenses ;  for,  if  he  cannot  have 
recourse  to  either  of  these  two  funds,  there  being  no  suggestion  of  any 
third  fund,  he  must  remain  unpaid.  But  this  h  clearly  against  the 
policy  of  the  law,  as  manifested,  not  merely  by  stat.  11  k  12  Yict.  c. 
42,  but  by  other  former  statutes.  And  we  may  add  that  it  is  equally 
clearly  against  the  policy  of  good  government,  which  points  out  that 
the  public  agents  in  the  administration  of  criminal  justice  should  be 
reasonably  remunerated  and  indemnified  by  the  public ;  at  all  events 
when  they  cannot  be  so  from  the  goods  of  the  offender. 

We  are,  therefore,  of  opinion  that  the  plaintiff  is  entitled  to  our  judg- 
ment on  the  first  count. 

And,  with  a  view  to  the  following  counts,  it  may  be  convenient  to 
state  that  the  short  grounds  of  our  opinion  are,  that  this  case  falls 
within  the  general  enactments  of  stat.  11  &  12  Vict.  c.  42;  that  the 
ncnji-i  Metropolitan  Police  Acts  do  not  interfere  with  these,  except  *in 
-^  limiting  the  description  of  ofiBcer  to  whom  warrants  should  be 
delivered  within  the  Metropolitan  police  district ;  and  that  this  warrant, 
though  directed  to  the  parish  constable,  was  for  the  present  purpose 
well  delivered  to  the  plaintiff:  or  that,  at  all  events,  the  order  for  his 
remuneration  was  a  valid  order  on  the  defendant. 

From  these  grounds  it  will  follow  that  the  plaintiff  is  also  entitled  to 
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our  judgment  on  the  second  count,  in  which  the  only  difference  is  that 
the  offence  charged  was  a  misdemeanor :  and  this  is  unimportant ;  for 
the  justice  was  equally  authorized  to  commit  in  this  case  as  in  felony  ; 
and  it  is  upon  the  committal  and  the  execution  of  the  warrant  that  the 
right  to  the  order  for  the  expenses  arises. 

The  third  count  states  a  case  of  commitment  on  a  summary  conviction, 
where  the  adjudication  was  in  the  first  instance  for  a  pecuniary  penalty 
and  costs,  with  the  alternative  of  imprisonment  in  case  of  non-payment ; 
and  the  facts  stated  bring  it  within  stat.  27  6.  2,  c.  3,  s.  1.  Now  stat. 
11  &  12  Vict.  c.  43,  with  respect  to  summary  convictions  and  orders, 
makes  no  provision  for  these  expenses,  though  it  is  full  upon  the  subject 
of  costs  to  be  paid  to  the  opposing  party ;  and  the  form  of  commitment 
in  the  schedule  (0  1,)  (a),  which  is  applicable  to  this,  assumes  an  adjudi- 
cation extending  to  these  expenses,  and  in  itself  extends  the  imprison- 
ment until  these,  as  well  as  the  penalty  and  costs,  are  paid.  But  then 
stat.  27  O.  2,  c.  3,  is  not  repealed  by  this  statute :  and  this  statute 
expressly  directs(6)  the  order  to  be  made  "when  any  person,  not 
♦having  goods  or  money  within  the  county  where  he  is  taken,  r^w»yo 
sufficient  to  bear  the  charges  of  himself,  and  of  those  who  con-  ^ 
vey  him,  is  committed  to  gaol  or  the  house  of  correction,"  making  no 
distinction  as  to  the  offence  for  which  he  is  committed.  And  the  trea. 
surer,  by  the  same  section,  is  required  to  pay  the  ascertained  amount  as 
soon  as  he  receives  the  warrant ;  "  and  any  sum  so  paid  shall  be  allowed 
in  his  accounts"  It  could  not  be  contended,  in  a  case  on  which  the 
Metropolitan  Police  Acts  had  no  bearing,  that  the  treasurer  could  resist 
this  order :  and  we  see  no  grounds  for  holding  that  they  do  here  apply, 
any  more  than  in  the  two  preceding  cases.  We  think,  therefore,  our 
judgment  must  be  for  the  plaintiff  on  this  as  well  as  on  the  two  prece- 
ding counts. 

The  fourth  count  of  the  declaration  differs  from  the  first  in  this  re- 
spect only,  that  it  states  a  case  in  which  the  magistrate  remanded(c)  the 
prisoner  under  a  charge  of  felony,  to  be  brought  up  at  a  day  named, 
for  further  examination.  This  makes  no  difference  in  principle ;  and 
our  judgment  on  this  count  also  will  be  for  the  plaintiff. 

The  fifth  count  states  a  commitment  for  further  examination  of  one 
William  Amos  for  uttering,  and  one  George  Brown  for  having  on  his 
person,  counterfeit  coin,  under  a  warrant  directed  only  to  the  keeper 
of  the  county  gaol,  but  delivered  to  the  plaintiff  for  execution :  in  all 
other  material  respects  it  is  the  same  as  the  second  count ;  and  these 
circumstances  in  which  it  differs  raise  no  ground  for  a  difference  in  our 
judgment. 

(a)  StaL  11  A  12  Viot.  c.  43,  a.  23.  (h)  Sect  1. 

(e)  In  the  argument,  reference  was  made  to  2  Hale,  PI.  C.  119, 120 ;  DavU  v.  Capper,  10  B. 
A  C.  28  (E.  C.  L.  ^.  rol.  21) ;  Tearb.  HU.  10  H.  i,  foL  7  A,  pL  2. 
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*77*41  ^^^  same  conclusion  we  come  to  on  the  sixth  count,  *  where 
^  the  committal  was  for  further  examination  on  a  charge  of  felony, 
and  on  the  subsequent  inquiry  the  prisoners  were  discharged.  The  re- 
sult of  the  inquiry  can  of  course  have  no  effect  on  the  plaintiff's  right 
to  recover. 

The  same  remark  applies  to  the  seventh  count,  which  is  similar  to  the 
fifth  count,  except  that  the  remanded  prisoner  was  never  finally  com- 
mitted for  trial. 

Thus  far,  the  counts  all  state  commitments  by  county  magistrates, 
not  of  the  Metropolitan  Police,  sitting  within  the  Metropolitan  Police 
district  but  not  in  a  Metropolitan  Police  court,  the  warrants  directed 
to  the  parish  constable,  but  delivered  to  the  plaintiff,  the  orders  on  the 
defendant  made  by  county  magistrates,  not  of  the  Metropolitan  Police. 
We  are  now  to  consider  cases  in  which  the  warrants  for  committal  were 
made  by  Metropolitan  Police  magistrates  sitting  in  Metropolitan  Police 
courts  within  the  district,  directed  to  all  the  Police  Constables,  and 
delivered  to  the  plaintiff,  or  only  delivered  to  him  without  any  direction 
expressed  on  their  face,  and  the  orders  on  the  defendant  for  payment 
also  made  by  Metropolitan  Police  magistrates :  and  nine  several  counts 
are  framed  on  cases  of  committals,  respectively,  for  trial  on  charges  of 
felony ;  for  refusing  to  enter  into  a  recognisance  with  sureties  to  appear 
at  the  sessions  and  meantime  to  keep  the  peace  and  be  of  good  beha- 
viour ;  on  summary  convictions  for  assaults ;  for  further  examination 
on  a  charge  of  felony,  followed  by  a  commitment  for  trial ;  for  further 
examination  on  a  charge  of  misdemeanor  followed  also  by  a  commit- 
ment for  trial ;  for  further  examination  on  a  charge  of  felony,  followed 
by  a  discharge  on  such  further  examination ;  for  further  examination 
♦774.T  ^°  *  *^^*^g®  ^^  misdemeanor,  followed  by  a  discharge;  for 
-^  further  examination  on  a  charge  of  felony,  followed  by  a  sum- 
mary conviction  of  misdemeanor-;  and,  lastly,  for  further  examination 
on  a  charge  of  an  indictable  misdemeanor  followed  by  a  summary 
conviction  of  one  by  statute,  punishable  summarily,  and  adjudication 
of  a  fine,  paid  by  the  prisoner. 

We  have  specified  the  different  grounds  of  committal,  and  the  results, 
because  it  must  be  presumed  that  the  defendant  thought  these  matters 
might  be  material :  but  it  will  be  observed  that  they  are  either  the  same 
as  those  which  have  been  dealt  with  in  one  or  other  of  the  first  seven 
counts,  or  the  differences  arise  after  the  title  of  the  plaintiff,  if  any,  to 
be  remunerated  has  arisen,  and  cannot,  therefore,  affect  it.  We  have 
noticed  also  the  direction  of  the  warrants ;  but  this  also  is  a  point 
which  we  have  already  considered  in  our  judgment  on  the  earlier  counts. 
So  that  the  material  points  for  consideration  in  respect  of  these  nine 
counts  are :  that  the  warrants  of  committal,  and  the  orders  for  pay- 
ment, were  made  by  Metropolitan  Police  magistrates,  either  sitting  in 
Metropolitan  Police  courts,  or  at  least  directly  acting  as  such. 
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Now,  under  stat.  10  G.  4,  c.  44,  these  magistrates  are  appointed 
justices  for  the  whole  county  as  well  as  the  Police  district ;  they  are  to 
discharge  the  duties  of  Justice  of  the  peace,  some  at  least  of  them, 
both  at  the  Police  office  and  in  all  parts  of  the  county.(a)     The  argu- 
ment, therefore,  for  the  defendant  must  be  founded,  not  so  much  on  a 
want  of  relation  between  these  magistrates  and  himself,  or  a  want  of 
power  in  them  generally,  but  that  they  have  made  their  orders  on  the 
♦wrong  fund,  because  the  cases  out  of  which  the  charges  grew  r^-^^^K 
arose  within  the  Police  district,  and  came  before  them  in  the  ^ 
Police  courts,  or  at  all  events  they  have  made  them  on  a  fund  not  lia- 
ble.    The  Police  magistrate,  if  acting  as  a  county  magistrate  out  of  the 
district,  or  even  in  it  but  out  of  his  court,  certainly  might,  by  virtue  of 
his  general  authority  as  a  county  magistrate,  make  the  same  orders  as 
an  ordinary  county  magistrate  might  make,  in  all  cases  within  the 
exception  at  the  close  of  the  1st  section  of  stat.  10  6.  4,  c.  44.     As  to 
all  such  he  is  a  county  magistrate,  and  something  more :  he  has  all 
general  powers  as  an  ordinary  justice  of  the  peace ;  and  he  has  also 
special  powers  as  a  police  magistrate.     The  exception  referred  to  is  in 
these  words :  <<  for  the  preservation  of  the  peace,  the  prevention  of 
crimes,  the  detection  and  committal  of  offenders,  and  in  carrying  into 
execution  the  purposes  of  this  Act.*'     A  Police  magistrate,  therefore, 
may  act  out  of  sessions  in  matters  concerning  the  detection,  or  the  commit- 
tal, of  offenders,  and  in  carrying  into  execution  the  purposes  of  the  Act. 
We  think  this  language,  fairly  interpreted,  extends  to  warrants  and 
orders  such  as  we  are  now  dealing  with.     The  Police  magistrate  cannot 
discharge  his  duty  as  such  without  committing  offenders  (under  which 
term  persons  charged  with  offences  must  in  reason  be  included)  to  the 
county  gaol :  the  committal  can  only  be  carried  into  effect  by  an  agent ; 
that  agent  must  be  a  Police  constable ;  the  Police  constable  must  be 
indemnified  for  the  expense  necessarily  incurred  ;  he  cannot  be  expected 
to  defray  it  out  of  his  wages  or  ordinary  allowances ;  and  such  indem- 
nity can  only  be  ascertained  and  awarded  by  a  magistrate.     We  think, 
therefore,  that  *the  Police  magistrate  has  necessarily  the  power  rn^prfjo 
to  make  an  order  on  some  fund.     Then,  is  the  Metropolitan  ^ 
Police  fund  that  on  which  the  order  is  to  be  made  7     To  answer  this, 
we  must  refer  to  stat.  10  G.  4,  c.  44,  s.  12.     Now  the  only  power  which 
the  Police  magistrates  have  over  that  fund,  by  that  section,  is  for  any 
extraordinary  expenses  which  shall  appear  to  have  been  necessarily 
incurred  in  apprehending  offenders  and   executing  orders   of  Police 
magistrates,  such  expenses  being  first  examined  and  approved  by  one 
of  the  said  Justices.     Such  orders  as  we  are  now  considering  clearly  do 
not  fall  within  the  first  branch  of  this  sentence :  nor  do  they  within  the 
second;    for  thid,   like  the   former,   only   extends   to    extraordinary 
expenses^  not  to  such  as  must  occur  in  almost  every  case  of  committal ; 

(o)  See,  Airther,  itat  2  A  3  Viot.  e.  71. 
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and,  if  it  had  been  intended  to  include  expenses  of  conveyance  under 
ordinary  warrants  of  committal,  we  should  have  expected  to  find,  not 
merely  the  word  "  orders,"  but  "  warrants,"  made  use  of.  Looking  at 
the  whole  section,  it  is  clear  to  our  minds  that  this  part  of  it  was 
intended  only  to  provide  for  those  extraordinary  occasions  which  from 
time  to  time  arise  in  the  discharge  of  the  duties  of  the  Police  properly 
80  called,  and  had  no  reference  to  the  daily  duties  of  magistrate  and 
constable. 

We  are,  then,  brought  to  the  conclusion  that  the  Police  magistrate 
has  power  to  make  the  orders  in  question  on  some  fund,  but  not  on  the 
Police  Fund.  None  other  can  be  suggested  but  the  County  Fund ;  and 
the  general  words  of  stat.  11  &  12  Vict.  c.  42,  taken  in  conjunction 
with  those  of  stat.  10  6.  4,  o.  44,  are  large  enough  to  include  Police  as 
well  as  county  magistrates. 

"t^TTTI  *^^  think,  therefore,  that  on  these  nine  counts  also  judgment 
-^  should  be  for  the  plaintiff.  And  this  conclusion  works  no  injus- 
tice. The  parishes  in  a  county,  which  are  included  within  the  Police 
district,  contribute  as  well  to  the  county  rate  as  to  the  Police  rate  : 
expenses  incurred  by  the  conveyance  of  their  offenders  may,  therefore, 
properly  be  borne  by  the  county  rate. 

We  have  but  one  count  remaining  to  be  disposed  of;  in  which  it  is 
stated  that,  the  plaintiff  having  under  a  warrant  conveyed  a  prisoner 
to  the  county  gaol  on  remand  for  further  examination,  and  the  keeper 
of  the  gaol  having  received  a  warrant  to  bring  the  prisoner  up  again 
for  examination,  the  plaintiff,  at  the  request  of  the  gaoler,  received  her 
from  him,  and  conveyed  her  before  the  magistrate ;  and  the  order  on 
which  he  seeks  to  recover  is  for  the  expense  of  so  reconveying  her.  No 
statute  was  urged  which  authorized  any  such  order ;  nor  have  we  fonnd 
any.  By  sect.  21  of  stat.  11  &  12  Vict.  c.  42,  the  power  of  remand  is 
given  to  the  justice,  for  not  exceeding  eight  clear  days,  to  the  common 
gaol  or  House  of  Correction ;  or  for  not  exceeding  three  clear  days  to 
the  custody  of  the  constable  himself,  in  whose  custody  the  prisoner 
previously  was.  If  the  latter  course  be  adopted,  the  justice  may  order 
the  constable  to  bring  the  prisoner  before  him  ;  but  no  express  provision 
is  made  in  the  former  case  for  the  bringing  the  prisoner  up  again.  The 
statute,  however,  in' general  terms,  provides  that  the  justice  of  the  peace 
may  <^  order  such  accused  party  to  be  brought  before  him,"  or  any  other 
justice,  <<  at  any  time  before  the  expiration  of  the  time  for  which  such 
accused  party  shall  be  so  remanded,"  and,  then,  that  ^^the  gaoler  or 
*7791  ^ffi^^^  ^^  whose  custody  he  shall  theti  be  shall  duly  obey  ^euek 
-^  order.'*  We  do  not  think  these  last  words  necessarily  put  the 
officer  and  gaoler  on  the  same  footing,  so  as  to  make  it  proper  for  the 
magistrate  to  order  the  gaoler  to  bring  up  the  prisoner :  and  the  practice 
would  be  so  full  of  inconvenience  that  we  think  it  ought  not  to  be 
adopted.     It  seems  to  us  that  the  words  of  the  statute  would  be  fully 
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satisfied  if  we  hold  them  only  to  make  it  the  dutj  of  the  gaoler  to  give 
up  the  prisoner  to  the  officer  who  should  bring  the  order  of  the  magis- 
trate for  that  purpose :  and,  if  the  magistrate  made  his  order  to  the 
constable  to  bring  him  up  at  the  same  time  that  he  orders  the  gaoler 
to  delivei  him,  it  would  not  be  putting  too  large  a  construction  on  the 
words  of  the  26th  section  if  the  constable's  expenses  in  obeying  that 
order  should  be  certified  for  as  pai^  of  the  entire  expenses  of  the  whole 
committal.  But  this  course  has  not  been  adopted  here ;  and  clearly 
the  constable  is  not  under  the  gaoler's  authority  for  this  purpose ;  nor 
had  this  last  any  authority  to  make  any  such  order  as  is  here  relied  on 
On  this  count  judgment  must  be  for  the  defendant.       ' 

We  have,  as  requested,  gone  fully  into  all  the  various  points  which 
this  case  embraced ;  and  our  judgment  will  be  for  the  plaintiff  on  all 
the  counts  but  the  last ;  on  which  it  will  be  for  the  defendant. 

Judgment  accordingly. 

The  first  couDt  of  the  declaration  (see  p.  759,  ante)  charged : 
**  For  that,  whereas  heretofore,  and  after  the  passing  of  a  certain  Act  of  Parlia- 
ment made,"  &4i.  (11  k  12  Vict.  c.  42,  "to  facilitate  the  performance  of  the  duties 
of  justices  of  the  peace  out  of  sessions  within  England  and  Wales,  with  respect  to 
persons  charged  with  indictable  ofiences''),  ''and  after  the  1st  day  of  October,  a.  d. 
1848,  to  wit,  on  the  7th  day  of  October,  a.  d.  1850,  before  Viscount  Sydney,  then 
being  one  of  the  justices  of  our  Lady  the  Queen  assigned  to  keep  the  peace  of  our 
said  Lady  the  Queen  in  and  for  the  county  of  Kent,  and  to  *hear  and  deter-  r^rjrjQ 
mine  divers  felonies,  trespasses,  and  misdemeanors  in  the  same  county  com-  ^ 
mitted,  one  Stephen  Malloy  was,  in  that  part  of  the  said  county  of  Kent  which  is 
within  the  metropolitan  police  district,  charged,  on  the  odth  of  one  William  Cheese- 
man,  of  Bexley  in  the  said  county,  for  that  the  said  Stephen  Malloy,  on  the  5th  day 

« of  October  then  instant,  at  the  parish  of  St.  Mary  Cray,  in  the  said  county,  one 
waistcoat,  of  the  value  of  5«.,  of  the  goods  and  chattels  of  the  said  W.  Cheeseman^ 
feloniously  did  steal,  take,  and  carry  away ;  and  thereupon,  in  a  reasonable  time  in 
that  behalf,  afterwards,  to  wit,  on  the  said  7th  day  of  October  in  the  year  last  afore- 
said, the  said  Viscount  Sydney,  as  and  then  being  such  justice  as  aforesaid,  did,  in 
that  part  of  the  said  county  of  Kent  which  is  within  the  said  metropolitan  police 
district,  issue  his  warrant  under  his  hand  and  seal,  directed  to  the  constable  of  the 
said  parish  of  St.  Mary  Cray  in  the  said  county  (the  whole  of  which  same  pariah,  at 
the  time  of  the  supposed  committing  of  the  same  supposed  offence,  and  from  thence 
until  and  at  the  time  of  the  issuing  of  the  said  warrant  was  a  parish  within  the  said 
metropolitan  police  district),  and  to  the  keeper  of  the  common  gaol  at  Maidstone  in 
the  said  county ;  and  thereby,  after  reciting  that  the  said  Stephen  Malloy  was  so 
charged  as  aforesaid,  commanded  the  said  constable  to  take  the  said  Stephen  Malloy, 
and  him  safely  to  convey  to  the  common  gaol  at  Maidstone  aforesaid,  and  there  to 
deliver  him  to  the  keeper  thereof,  with  that  warrant ;  and  thereby  also  the  said  Vis- 
eount  Sydney,  as  and  then  being  such  justice  as  aforesaid,  commanded  the  said  keeper 
of  the  said  common  gaol  to  receive  the  said  Stephen  Malloy  into  his,  the  said  keeper's, 
custody  in  the  said  common  gaol,  and  there  safely  keep  him  until  he  should  be  deli- 
vered by  duo  course  of  law :  and  the  said  Viscount  Sydney,  as  and  then  being  such 

'  justice  as  aforesaid,  then,  in  the  said  county  and  in  the  metropolitan  police  district, 
delivered  the  said  warrant  to  the  plaintiff,  to  be  executed  in  due  form  of  law,  he,  the 
plaintiff,  then,  and  from  thence  until  and  at  the  time  when  he  delivered  the  said 
Stephen  Malloy  as  hereinafter  mentioned,  and  at  all  the  times  hereafter  mentioned, 
respectively,  being  one  of  the  police  force  for  the  metropolitan  police  district,  to  wit, 
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a  constable  of  the  metropolitan  police  force,  duly  appointed  under  and  according  t«* 
the  provision  of  the  Act  of  Parliament  made/'  &c.  (10  G.  4,  c.  44,  "for  improTinr 
the  police  in  and  near  the  metropolis'') ;  "  by  virtue  of  which  said  warrant  the  plain 
tiff,  as  such  constable  as  aforesaid,  in  a  reasonable  time  afterwards,  to  wit,  on  the  7tb 
day  of  October,  a.  n.  1850,  did,  in  the  said  county  of  Kent,  take  the  said  Stephen 
Malloy,  and  him  safely  convey  to  the  said  common  gaol  at  Maidstone  aforesaid  in  the 
said  county,  and  there  deliver  the  said  Stephen  Malloy,  together  with  the  said  war- 
rant, to  Joseph  Bone,  then  being  the  keeper  of  the  said  common  gaol  at  Maidstone 
aforesaid,  and  who  thereupon  gaye  to  the  plaintiff,  in  a  form  to  the  like  effect  as  the 
fbrm  referred  to  in  the  said  first-mentioned  Act  by  the  letter  and  figure  following, 

^Tf^ni  ^^^^  ^^  ^  ^^^'  ^'  ^*  ^  ^^^®*P^  ^^^  ^^^  ^^^  Stephen  Malloy,  setting  forth  the 
-I  *state  and  condition  in  which  the  said  Stephen  Malloy  was  when  he  was  so 
delivered  into  the  custody  of  the  said  J.  Bone :  and  whereas  the  said  Stephen  Malloy 
had  not,  at  any  time,  from  the  time  when  he  was  so  taken  by  the  plaintiff  as  afore- 
said  to  or  at  Uie  time  when  he  was  so  delivered  by  the  plaintiff  as  aforesaid,  or  at 
any  other  time,  goods  or  money  within  the  said  county  of  Kent  sufficient  to  bear  the 
charges  of  himself,  the  said  Stephen  Malloy,  and  of  the  plaintiff  who  so  conveyed 
him,  or  any  part  thereof:  and  whereas,  by  reason  of  the  premises,  the  plaintiff  became 
and  was  entitled  to  his  costs  and  expenses  for  so  conveying  the  said  Stephen  Mallov 
to  the  said  gaol  as  aforesaid :  and  thereupon  afterwards,  to  wit,  on  the  30th  day  of 
December,  a.  n.  1850,  in  the  said  county  of  Kent,  Coles  Child,  Esq.,  as  and  then  being 
another  of  the  said  justices  of  the  peace  in  and  for  the  said  county  of  Kent,  did 
ascertain  the  sum  which  ought  to  be  paid  to  the  plaintiff,  for  so  conveying  the  said 
Stephen  Malloy  to  the  said  gaol,  to  be  the  sum  of  H.  Is,  9e{.,  and  did  thereupon  then, 
in  the  said  county,  according  to  the  form  of  the  first-mentioned  Act  of  Parliament, 
make  an  order  upon  and  directed  to  the  defendant,  as  and  then  being  the  treasurer 
of  the  said  county  of  Kent,  the  said  order  being  in  a  form  to  the  like  effect  as  the 
form  referred  to  by  the  first-mentioned  Act  by  the  said  letter  and  figure  T.  2 ;  and  by 
which  said  order  the  said  Coles  Child  then  ordered  the  defendant,  as  such  treasurer 
as  aforesaid,  to  pay  to  the  plaintiff,  as  such  constable  as  aforesaid,  the  said  sum  of 
11.  la.  9d.y  according  to  the  form  of  the  statute  in  such  case  made  and  provided :  and, 
although  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  the  plaintiff  produced  and  presented  the  said  order  to  the 
defendant,  then  being  such  treasurer  as  aforesaid,  for  payment,  and  although  the 
defendant,  when  the  said  order  was  so  produced  and  presented  to  him  as  aforesaid, 
had  in  his  bands,  as  such  treasurer,  sufficient  money  of  the  said  county,  arising  out 
of  the  county  rate  of  the  said  county,  wherewith  he  could  and  might  have  paid  to 
the  plaintiff  the  said  sum  of  11,  Is,  ^d.i  yet  the  defendant,  disregarding  his  duty 
and  the  statute  in  such  case  made  and  pro^nded,  did  not,  nor  would,  at  any  time 
pay  the  said  sum  of  1/.  Is.  9<2.,  or  any  part  thereof,  to  the  plaintiff,  but  neglected 
and  refused  so  to  do :  contrary  to  thi  form  of  the  statute  in  that  case  made  and 
provided. 
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Bj  indentim  between  plaintiff  and  defendant  reciting,  inter  alia,  that  defendant  had  advanced 
money  to  0.  on  the  security  of  certain  deeds,  and  that  defendant  was  interested  in  those  dced.^ 
to  that  extent,  and  that  it  had  been  agreed  that  plaintiff  should  make  further  advances  to  0., 
and  that  defendant  should  assign  the  deeds  and  his  interest  therein  to  plaintiff  as  a  security, 
defendant  assigned  them  to  plaintiff,  and  covenanted  that  the  money  so  advanced  to  0.  by 
defendant  was  due  and  unsatisfied  to  him. 

In  an  action  on  this  deed,  assigning  as  breach  that  the  money  was  not  due  at  the  time  of 
making  the  covenant : 

Held,  that  the  recital,  that  the  money  had  been  advanced,  was  to  be  taken  as  the  language  of 
the  defendant  only,  and  did  not  estop  the  plaintiff  from  saying  that  it  had  not  been  advanced. 

Where  a  recital  is  intended  to  be  an  agreement  of  both  parties  to  admit  a  fact,  it  estops  both 
parties ;  but  it  is  a  question  pf  constmction  whether  the  recital  is  so  intended. 

Covenant.  The  declaration  made  profert  of  an  indenture,  of  29th 
June,  1848,  made  between  defendant  of  the  first  part,  Richard  Batlej 
of  the  second  part,  and  plaintiff  of  the  third  part,  reciting,  inter  alia,  a 
bond  for  2000/.  dated  31st  July,  1846,  made  by  one  Ogle  to  Batley, 
for  securing  to  Batley  all  such  sums  as  he  should  advance  as  manager 
of  improvements  then  contemplated  on  Ogle's  estate,  not  exceeding 
lOOOZ. ;  a  warrant  of  attoimey,  dated  1st  August,  1846,  and  a  judg- 
ment of  the  Common  Pleas  entered  up  in  pursuance  thereof,  on  4th 
August,  1846,  as  a  further  security  to  Batley :  reciting  also  articles  of 
agreement  of  1st  .ugust,  1846,  between  Ogle  of  the  first  part,  Batley 
of  the  second  part,  and  defendant  of  the  third  part,  by  which  articles 
(after  stating  an  advance  by  the  defendant  to  Batley  with  the  privity 
of  Ogle,  of  1002.  for  the  purpose  of  being  applied  to  the  improvements, 
and  a  contemplated  advance  from  time  to  time  by  the  defendant  to 
Batley  of  other  sums  for  the  same  purpose,  on  the  security  of  an  assign- 
ment of  the  bond  and  judgment)  Ogle  and  Batley  covenanted  not  to  do 
anything  to  the  estates  without  the  defendant's  consent :  reciting  also 
a  deed  of  Ist  August,  1846,  whereby  they  assigned  the  bond,  warrant 
of  attorney,  and  judgment  to  defendant  as  a  security  for  such  sums  as 
should  be  so  advanced  by  defendant  for  that  purpose ;  '*'and  cove-  1-4,709 
nanted  with  defendant  to  pay  such  sums :  « and  also  therein*'  ^ 
(in  the  indenture  declared  upon)  «  and  thereby  further  reciting  that  the 
defendant  had,  since  the  date  of  the  said  indenture  of  assignment,  from 
time  to  time  advanced,  for  the  purposes  therein  recited,  various  sums 
^mounting  in  the  whole  to  2692.,  and  which  were  still  owing  to  defend- 
ant, with  interest  thereon,  upon  and  by  virtue  of  the  said  recited 
security,  and  that  defendant  was  interested  in  the  said  bond,  warrant 
of  attorney,  and  judgment  to  the  extent  of  the  said  amount:"  and 
further  reciting  that  plaintiff  advanced  to  Ogle  2002.,  and  that  it  was 
agreed,  on  the  treaty  for  such  advance,  between  the  plaintiff,  the  de- 
fendant, and  Ogle,  that  defendant  should  on  request  assign  to  plaintiff 
all  defendant's  interest  as  aforesaid  in  the  bond,  warrant  of  attorney, 
and  judgment,  as  a  security  to  plaintiff  for  such  advance.     The  decla- 
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ration  then  stated  that  defendant,  by  the  indenture  declared  upon, 
assigned  to  plaintiff  the  bond,  warrant  of  attorney,  and  judgment,  and 
all  interest,  power  of  suit,  &c.,  of  defendant  therein,  and  in  the  said 
articles  of  agreement  and  assignment,  upon  trust  in  the  first  place,  out 
of  the  moneys  to  be  realized  thereby,  to  retain  for  plaintiff  the  said 
sum  of  2002.  with  interest,  and  then  upon  trusts  for  the  benefit  of 
defendant,  Batley,  and  Ogle.  Covenants  by  defendant  with  plaintiff, 
amongst  other  things,  that  the  2692.  then  was  and  remained  due  and 
owing  and  unsatisfied  and  payable  upon  and  by  virtue  of  the  therein- 
before recited  securities.(a)  Breach,  that  defendant  had  not  since  the 
date  of  the  indenture  of  assignment,  or  at  any  other  time,  advanced 
*7«^i  ^^^  *^®  purposes  therein  recited  the  sum  of  2692.,  or  any  part 
-'  '^thereof;  nor  was  the  same,  or  any  part  thereof,  at  the  time 
of  making  the  covenant,  owin^  to  defendant  upon  those  securities; 
nor  was  defendant  then  or  ever  since  interested  in  the  said  bond,  war- 
rant of  attorney,  or  judgment  to  that  amount,  or  any  part  thereof; 
nor  did  the  said  amount,  or  any,  remain,  at  the  time  of  the  covenant, 
due  or  owing,  or  unsatisfied  or  payable  by  virtue  of  the  said  bond,  &c. 

Plea  2  is  omitted  ;  see  infrd*.  There  was  a  special  demurrer  to  this 
plea,  and  joinder  in  demurrer. 

Plea  4.  That  the  said  sum  of  269Z.,  advanced  as  in  the  deed  recited, 
had  not  been  paid  or  satisfied  to  defendant,  or  discharged  by  any  mat- 
ter subsequent  to  the  date  of  the  indenture :  conclusion  to  the  country. 
Special  demurrer,  assigning  as  cause  that  the  plea  did  not  answer  the 
breach.     Joinder. 

The  demurrers  were  now  argued. (J) 

G.  T.  White^  for  the  plaintiff. — The  pleas  are  both  bad.  {Bovillj  for 
the  defendant,  admitted  that  the  second  plea  was  bad,  but  said  he  should 
contend  that  there  was  an  estoppel  apparent  on  the  face  of  the  declara- 
tion, precluding  the  plaintiff  from  setting  up  anything  inconsistent  with 
the  truth  of  the  recital  in  the  indenture  declared  upon,  and  that  conse- 
quently the  fourth  plea  answered  all  that  part  of  the  breach  on  which 
the  plaintiff  could  rely.)  If  the  recital  in  the  indenture  were  the  plain- 
tiff's recital,  it  might  be  argued  that  it  estopped  him  :  but  it  is  the  lan- 
guage of  the  defendant.  Such  a  recital  amounts  to  a  covenant  by 
defendant  to  plaintiff  that  the  money  had  been  advanced,  not  to  an 
agreement  between  plaintiff  and  defendant  that  it  should  be  considered 
*7Ril  ^^  advanced :  consequently  *it  is  no  estoppel  on  the  plaintiff; 
^  Edwards  v.  Brown,  3  Y.  &  J.  (Exchequer)  423,t  Young  v.  Bain- 
cock,  7  Com.  B.  310,  338  (E.  C.  L.  R.  vol.  62). 

Bovillj  contrd*. — Edwards  v.  Brown  was  the  case  of  a  bond ;  and  the 
obligee  could  not  be  estopped  by  the  recital  in  the  obligor's  deed. 
There  is  a  great  distinction  in  this  respect  between  a  deed  poll  and  a 

(a)  See  also  the  statement  of  this  indenture  in  the  judgment^  pp.  787,  8,  poit 
(6)  Before  Pattbsov,  Colbridqe,  and  Erlb,  Ji. 
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deed  indented.  <(  The  deed  indented  is  the  deed  of  both  parties,  and 
therefore  as  well  the  taker  as  the  giver  is  concluded  ;*'  Co.  Litt.  863  b. 
The  pa.  ties  to  this  indenture  must  be  taken  to  have  satisfied  them- 
selves at  the  time  that  the  money  had  been  advanced  for  these  purposes, 
and  made  their  bargain  on  the  mutual  understanding  that  such  was  the 
fact.  The  recital  is  put  into  the  indenture  in  order  that  the  defendant 
may  not  be  called  upon  at  any  future  time  to  prove,  not  only  that  the 
money  Was  advanced,  but  that  it  was  advanced  for  these  special  pur- 
poses. Such  a  recital  estops  both  parties.  In  Young  v.  Raincock  the 
Court,  in  their  judgment,  say  :  « It  seems  clear,  that,  where  it  can  be 
collected  from  the  deed,  that  the  parties  to  it  have  agreed  upon  a  certain 
admitted  state  of  facts  as  the  basis  on  which  they  contract,  the  statement 
of  those  facts,  though  but  in  the  way  of  recital,  shall  estop  the  parties  to 
aver  the  contrary."  [Erle,  J. — I  have  no  doubt  that  a  recital  by  one 
party  of  a  state  of  facts  on  the  faith  of  which  the  other  party  was 
induced  to  enter  into  the  contract  is  an  estoppel  in  favour  of  the  party 
who  entered  into  the  contract  on  the  faith  of  them.  But  such  a  recital 
does  not  estop  in  favour  of  third  persons  who  did  not  contract  on  the 
faith  of  it ;  Carpenter  v.  Buller,  8  M.  &  W.  209.t  I  think  there  is  a 
distinction  kept  in  mind,  throughout  the  ''judgment  on  this  rn^frc^r 
point  in  Young  v.  Raincock,  between  recitals  on  the  faith  of  ^ 
which  the  other  party  contracts  and  other  recitals.  Is  there  any  case 
in  which  a  recital  by  one  party  of  a  fact  within  his  own  knowledge,  on 
the  faith  of  which  the  other  party  contracted,  has  been  held  to  estop  the 
latter  in  favour  of  the  former  f}  The  present  case  does  not  require  so 
much.  But,  if  such  an  authority  be  required,  Bowman  v.  Taylor,  2  A. 
k  E.  278  (E.  C.  L.  R.  vol.  29),  seems  to  go  the  full  length.  There,  by 
an  indenture  containing  a  recital  that  Bowman  had  made  an  invention 
and  obtained  letters' patent  therefor,  and  had  enrolled  a  specification, 
Taylor  agreed  with  Bowman  to  pay  him  for  the  use  of  such  patent 
right ;  and  it  was  held  that  this  recital  of  Bowman's  right  estopped 
Taylor  from  saying  that  Bowman  was  not  the  inventor,  or  that  there 
had  not  been  a  specification  enrolled.  The  recital,  that  a  specification 
had  been  enrolled,  was  as  much  Bowman's  recital  as  the  recital  that  the 
money  had  been  advanced  in  tbe  present  indenture  is  the  defendant's. 
[Erlb,  J. — Bowman  v.  Taylor  may  be  supported  on  a  different  principle, 
though  I  do  not  say  that  the  judgment  in  that  case  proceeded  upon  it. 
When  I  was  in  the  Common  Pleas,  there  was  a  case  before  us  on  an 
assignment  of  a  patent  right,  where  we  had  to  consider  the  question, 
though  it  was  not  necessary  to  decide  anything  on  it.  We  were  all,  I 
think,  much  inclined  to  say  that,  whilst  the  assignee  enjoyed,  or  might, 
if  he  pleased,  enjoy,  de  facto,  the  thing  for  which  he  had  bargained, 
there  was  an  estoppel  analogous  to  that  of  a  tenant  of  land ;  but  that, 
if  the  patent  were  avoided,  so  that  the  assignee  was  in  a  condition  ana- 
logous to  that  of  a  tenant  after  eviction,  the  estoppel  would  cease 
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*1i<f\'\  "^^o^^i^^^^&^^lii^g  ^^^  recitals  in  the  indenture.]  Beckett  v. 
-'  Bradley,  7  M.  &  6.  994  (E.  G.  L;  R.  vol.  49),  seems  an  authority 
for  saying  that  a  recital  of  the  plaintiff's  title  in  an  indenture  estops  the 
defendant.  [Erle,  J. — That  also  was  a  case  analogous  to  a  demise  ; 
and  the  defendant  had  the  thing  bargained  for.  A  recital  in  an  inden- 
ture may  be  the  language  of  both  parties,  so  as  to  estop  both :  but  the 
recital  in  the  present  instance  seems  the  language  of  the  defendant 
only,  unless  yon  can  show  it  to  be  law,  that  a  recital  in  a  deed 
indented  must  be  taken  to  be  the  language  of  both  parties.]  Young  v. 
Raincock  seems  a  case  in  which  the  recital  was  the  language  of  one 
party  only,  if  that  be  the  principle  :  yet  the  Court  of  Common  Pleas 
apparently  thought  there  would  have  been  an  estoppel  if  the  defendant 
had  relied  upon  it.  [Patteson,  J. — That  cause  was  tried  before  me. 
I  thought  that  the  recital  was  the  defendant's  language,  and  that,  eren 
if  it  had  been  pleaded,  there  was  no  estoppel  as  against  the  plaintiff; 
but,  as  there  was  a  distinct  issue  upon  it,  the  question  was  open  for  the 
jury,  even  supposing  that,  if  pleaded,  it  would  have  been  an  estoppel. 
As  the  recital  was  the  language  of  the  defendant,  I  thought  it  was  not 
of  great  weight  as  evidence  against  the  plaintiff ;  and  so  I  told  the 
jury,  who  found  for  the  plaintiff.  The  Court  of  Common  Pleas  con- 
sidered this  right.] 

White  Was  heard  in  reply.  Cur.  adv.  tinft. 

Pattbson,  J.,  on  a  later  day  in  the  vacation  (February  26th),  deli- 
vered judgment. 

♦7$^7l       ^^  ^^  argued  for  the  defendant  that  either  the  4th  '^plea  would 
^  be  good,  or  the  declaration  bad,  if  the  plaintiff  was  estopped  in 
the  manner  alleged :  and  it  was  admitted  that,  if  there  was  no  such 
estoppel,  the  2d  and  4th  pleas  would  be  bad. 

When  a  recital  is  intended  to  be  a  statement  which  all  the  parties  to 
the  deed  have  mutually  agreed  to  admit  as  true,  it  is  an  estoppel  upon 
all.  But,  when  it  is  intended  to  be  the  statement  of  one  party  only, 
the  estoppel  is  confined  to  that  party,  and  the  intention  is  to  be  gathered 
from  construing  the  instrument.  All  the  cases  were  brought  forward 
and  considered  in  Toung  v.  Raincock ;  and  we  have  no  doubt  that  the 
result  of  them  is  as  above  stated. 

The  deed  declared  on,  dated  June,  1848,  is  stated  to  recite  several 
instruments,  viz. :  a  bond  given  July  31st,  1846,  by  Ogle  to  Batley,  to 
secure  advances  made  and  to  be  made  by  Batley  on  Ogle's  account  for 
the  purpose  of  improving  his  estates,  and  a  warrant  of  attorney  dated 
August  1st,  1846,  for  the  same  purpose,  on  which  judgment  was  entered 
on  the  4th  August,  1846 :  and  an  agreement  of  the  date  of  the  1st 
August,  1846,  between  Ogle,  Batley,  and  the  defendant,  for  advances 
contemplated  to  be  made  by  the  defendant  to  Batley  for  the  same  par* 
pose,  and  to  be  applied  by  Batley  as  an  advance  under  the  said  bond, 
and  for  not  doing  anything  in  respect  to  the  estate  without  the  defend- 
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ftiit*8  consent :  and  a  deed  of  assignment  of  the  same  date  by  Batlej 
to  the  defendant  of  the  bond  and  warrant  of  attorney,  in  which  deed 
Batley  covenanted  to  repay  to  the  defendant  the  advances  that  he  might 
make :  also  the  facts,  that  the  defendant,  after  the  above-mentioned 
assignment,  ^advanced  2692.  for  the  same  purpose  (this  being  the  r^fjc^o 
recital  in  question),  and  that  this  sum  was  still  owing  upon  the  ^ 
said  security :  and  that  the  defendant  was  interested  in  the  said  bond, 
warrant  of  attorney,  and  judgment  to  that  amount :  that  the  plaintiff, 
on  20th  November,  1846,  advanced  to  Ogle  2002. ;  and  that,  on  the 
treaty  for  this  advance,  the  defendant  agreed  to  assign  his  interest  as 
aforesaid  in  the  boftd,  warrant  of  attorney,  and  judgment  to  the  plain- 
tiff to  secure  his  advance :  and  that,  by  memorandum  dated  20th  No- 
vember, 1846,  he  had  agreed  to  execute  an  assignment  when  called  on. 
The  deed  is  then  stated  to  witness  that  the  defendant  did  thereby  assign 
to  the  plaintiff  the  bond,  warrant  of  attorney,  and  judgment,  .and  the 
full  benefit  of  them,  and  of  the  assignment  of  them  to  the  defendant, 
and  did  covenant  that  the  defendant  had  neither  done  nor  omitted  any 
act  by  which  the  said  securities  or  any  estate  or  interest  therein  should 
or  might  be  in  any  manner  affected,  otherwise  than  as  appeared  by  the 
instrument  in  question,  and  that  269/.  remained  due  upon  the  securi- 
ties to  the  defendant. 

In  an  action  for  a  breach  of  this  covenant,  alleging  that  the  defend- 
ant had  not  made  any  advance,  and  that  no  part  of  the  2692.  was  due 
to  the  defendant  at  the  time  of  the  making  of  the  indenture  on  which 
the  action  is  brought,  nor  was  defendant  interested  in  the  bond,  war- 
rant of  attorney,  and  judgment,  the  defendant  raises  the  question, 
whether  the  plaintiff  is  estopped  from  denying  that  the  defendant  had 
made  any  advances.  This  we  decide  in  the  negative ;  for,  as  this  fact 
was  material  for  the  validity  to  the  plaintiff  of  the  securities  on  which 
he  advanced  his  money,  and  as  he  took  the  covenant  of  the  defendant 
to  secure  to  him  the  truth  of  this  fact,  we  think  the  true  construction 
to  be  *that  the  recital  in  question  was  intended  to  be  the  state-  p^.T«q 
ment  of  the  covenantor  only.  Our  judgment  is  therefore  for  the  ^ 
plaintiff.  Judgment  for  plaintiff.(a) 

(a)  Reported  by  C.  Blackburn,  Esq. 


A  pHrty  who  has  executed  a  deed  is  thereby  that  a  deed  e>o  re'uited  is  defective  and  Toid : 
estopped  from  denying  not  only  the  deed  itself,  Blake  v.  Tucker,  12  Verm.  39;  Kinsman  r. 
bat  every  fact  which  it  recites :  Stowe  v.  Wyce,  Loomis,  11  Ohio,  475.  Where  a. party  to  awrit- 
7  Conn.  214;  M'Donald  v.  King,  Coxe,  432;  ten  agreement  recites  therein  as  a  consideration 
Blilliken  v.  Coombs,  1  Greenl.  343.  Neither  that  the  other  party  had  made  a  certain  convey- 
party  to  a  deed  of  bargain  and  sale  is  estopped  ance,  of  even  date  with  the  agreement,  he  is  es- 
to  show  that  one  of  the  bargainors  was  a  feme  topped  to  show  in  avoidance  of  the  contract, 
sole,  althoDgb  the  deed  recites  that  she  was  that  such  conveyance  was  not  made  until  after- 
covert:  Brinegar  v,  Chaffin,  3  Devereuz,  108.  wards:  Dycee.  Rich,  1  Metcalf,  180;  see Taggart 
The  grantor  in  a  deed  poll,  and  all  who  claim  v.  Stanberry,  2  M'Lean,  543 ;  Inskeep  o.  Shields, 
title  under  the  deed,  are  bound  by  recitals  in  4  Harrington,  345 ;  Joeokel  v.  Easton,  11  Mis- 
the  deed,  but  an  not  precluded  from  showing  touri,  118;  Goodwin  «.  Kensett^  1  Smith,  126. 
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The  QUEEN  v.  STACEY.    Feb.  14. 

On  appeal  agaiot t  a  certificate  given  under  stat  6  A  7  Vict.  c.  36,  to  exempt  a  Literary  Society 
from  ratefli  the  Sessions  quashed  the  eertifieate  by  an  order  reciting  that,  "Whereas  A.,  of," 
Ac,  "  in  the  parish  of  B.,  presented  his  petition  and  appeal,  setting  forth  that  by  a  certMn 
certificate"  he,  ''  as  a  parishioner  and  ratepayer  of  the  said  parish/'  in  which  the  soeiety  was 
situate,  "  conceived  himself  aggrieved."  The  order  was  removed  by  certiorari,  and  a  nde 
obtained  to  quash  it,  on  affidavits  that  the  Sessions  had  decided  erroneously  on  a  preliminary 
objection. 

Held,  that  it  was  not  competent  to  raise  such  a  question  in  this  form. 

Held,  also,  that  it  sufficiently  appeared  by  the  order  that  the  appellant  was  assessed  to  rates  from 
which  the  Society  was  exempted ;  and  that  the  order  was  good  on  the  face  of  it. 

Parrt,  in  last  Easter  term,  obtained  a  rule  nisi  to  quash  the  follow- 
ing order  of  Quarter  Sessions,  brought  up  by  certiorari : 

'London.  At  the  General  Quarter  Session  of  the  peace,"  ke. 
<<  Whereas  at  this  present  session  Edward  Lane,  of  No.  6,  Aldersgate 
Street,  jn  the  parish  of  St.  Botolph  without  Aldgate,  in  the  city  of 
London,  hath  presented  his  petition  and  appeal,  setting  forth  that  by 
a  certain  certificate,  dated  the  27th  day  of  September,  1843,  under  the 
hand  of  John  Tidd  Pratt,  Esquire,  the  Barrister  at  Law  appointed  to 
certify  the  rules  of  Friendly  societies  in  England,  Wales,  and  Berwick 
upon  Tweed,(a)  did  certify  that  the  City  of  London  Literary  and  Sci- 
entific Institution  was  entitled  to  the  benefit  of  an  act  passed,'*  &c.  (6 
&  7  Vict.  c.  86,  for  exempting  from  rates  land  and  buildings  occupied  by 
Literary  and  Scientific  Societies) ;  "  by  which  said  certificate  the  peti- 
*7Qm  ^^^'^^^j  *^  *  parishioner  and  ratepayer  of  the  said  *parish  of,"  4c., 
-^  <<  in  which  parish  the  said  Institution  called,"  &c.,  <<  is  situated, 
coQCoived  himself  aggrieved,  and  humbly  appealed  against  the  said  cer- 
tificate of  the  said  J.  T.  Pratt :  now,  upon  hearing  the  said  petition  and 
appeal  of  the  said  E.  Lane  against  the  said  certificate,  in  the  presence  and 
hearing  of  all  parties  concerned,  and  having  heard  what  could  be  alleged 
on  either  side  by  the  said  parties,  their  counsel  and  witnesses,  in  and 
concerning  the  premises,  it  is  ordered  that  the  said  certificate  of  the 
said  J.  T.  P.  be  annulled ;  and  the  same  is  hereby  annulled  accordingly: 
and  that  the  said  appeal  be  allowed ;  and  the  same  is  hereby  allowed 
accordingly." 

The  rule  was  obtained  on  afiidavit,  showing  that  the  Sessions  allowed 
the  appeal  on  a  preliminary  technical  objection,  without  entering  on 
the  merits. 

Lush  now  showed  cause. — If  the  Sessions  came  to  a  wrong  decision, 
and  erroneously  refused  to  hear  the  merits,  the  remedy  is  by  mandamus 
to  hear  and  determine ;  not  by  a  certiorari.  (He  was  stopped  by  the 
Court.) 

Pany,  contrd,. — The  order  of  Sessions  was  quashed  in  Rex  v.  Ridg- 
way,  5  B.  &  Aid.  527  (E.  C.  L.  R.  vol.  7).  [Patteson,  J.— There  the 
Sessions  quashed  the  conviction,  subject  to  the  opinion  of  this  Court. 
Here  you  seek  to  impeach  the  decision  of  the  Sessions  on  affidavits.] 

(a)  Sio. 
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The  order  is  bad  on  the  face  of  it.  The  appeal  is  given  by  stat.  6  &  7 
Vict.  c.  36,  s.  6,  to  any  person  «  assessed  to  any  rate  from  which  any 
Society  shall  be  exempted  by  this  Act/'  It  does  not  appear  that  the 
appellant  Lane  was  '^such  a  person.  The  order  recites  that  he  r^t^qi 
appeals  «  as  a  parishioner  and  ratepayer:*'  but  a  recital  of  this  *- 
is  not  enough.  It  should  be.  found  as  a  fact ;  Day  v.  King,  5  A.  &  E. 
859  (E.  G.  L.  R.  vol.  31).  All  matters  necessary  to  give  jurisdiction 
ought^o  appear  on  an  order;  Lindsay  v.  Leigh,  11  Q.  B.  455,  465  (E. 
C.  L.  R.  vol.  63). 

Lush  was  then  called  upon  to  answer  this  point. — The  rates  from 
which  Societies  are  exempt  by  stat.  6  &  7  Vict.  c.  36,  s.  1,  are  all  rates. 
Then,  if  it  appears  that  Lane  is  a  ratepayer  at  all,  he  is  a  proper  appel- 
lant. It  is  not  the  practice,  in  orders  of  sessions  quashing  or  confirm- 
ing orders  of  justices,  to  adjudicate  on  the  status  of  the  appellant. 
An  order  quashing  an  order  of  removal  never  commences  by  an  ad> 
judication  that  the  appellants  were  churchwardens.  It  is  sufficient  that 
they  are  described  as  such,  so  that  the  respondent  may,  if  he  pleases, 
deny  it. 

Patteson,  J. — The  order  of  Sessions  states  that  the  appellant,  <<  as 
a  parishioner  and  ratepayer  of  the  said  parish'*  in  which  the  Institution 
is  situated,  conceived  himself  aggrieved.  Tbat  is  the  statement  of  his 
petition  and  appeal  to  the  Sessions.  Having  his  petition  before  them, 
they  had  jurisdiction  to  entertain  the  appeal,  if  he  was  assessed  to  any 
rate  in  the  parish ;  and  I  think  <<  ratepayer'!  is  nearly  equivalent  to 
assessed  to  the  rates.  As  all  parties  were  before  the  Sessions  on  such 
a  petition,  if  he  was  in  fact  not  assessed  the  respondents  might  have 
shown  it.  I  think  therefore  the  order  good  on  the  face  of  it.  The 
objection  that  the  Sessions  erroneously  decided  on  a  preliminary  objec- 
tion is  not  properly  brought  before  us. 

'^Coleridge,  J. — Enough  appears  on  the  order  to  show  that  r:(c7Q9 
the  Sessions  had  jurisdiction  to  make  it :  and  that  is  the  only  ^ 
question  we  can  now  consider.  The  appeal  is,  by  stat.  6  &  7  Vict.  c. 
36,  s.  6,  given  to  <<  any  person  or  persons  assessed  to  any  rate  from 
which  any  Society  shall  be  exempted  by  this  Act."  If  those  were  only 
specific  rates,  it  might  be  necessary  to  show  that  the  appellant  was 
assessed  to  those  specific  rates ;  but  by  sect.  1  the  societies  are  exempted 
from  all  rates.  It  is  therefore  sufficient  if  the  appellant  was  assessed 
to  any  rate  in  that  parish.  Now  the  order  recites  his  petition  to  be  that 
<^as  a  parishioner  and  ratepayer"  he  was  aggrieved.  I  think,  giving  a 
reasonable  intendment  to  words,  this  describes  him  as  a  person  assessed 
to  the  rates  in  that  parish. 

WiGHTMAN,  J. — The  first  point  is  not  properly  brought  before  us. 
On  the  other,  it  is  said  that  on  this  order  the  appellant  is  not  brought 
within  the  description  in  stat.  6  &  7  Vict.  c.  36,  s.  6,  of  those  to  whom 
an  appeal  is  given,  and  that  he  might  be  a  complete  stranger.     But  he 
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is  described  as  "Edward  Lane  of  No.  6  Aldersgate  Street  in  the 
parish  of  St.  Botolph ;"  and  he  is  stated  to  assert  in  his  petition  that 
<<  as  a  parishioner  and  ratepayer  of  the  said  parish"  he  is  aggrieved ; 
and  I  think,  giving  a  reasonable  constrnction  to  the  order,  we  must 
understand  that  he  appeared  and  petitioned  as  a  person  assessed  to  the 
rates.  It  is  said  that  it  should  be  shown  on  the  order  that  he  was  a 
ratepayer,  and  that  it  is  not  enough  to  show  he  appeared  as  one.  But 
I  think  that  the  same  thing.  Both  parties  appeared;  and,  i£  the 
^-qon  respondents  had  objected  that  the  appellant  ^was  not  a  ratepayer, 
-^  there  was  enough  on  the  petition  to  allow  them  to  make  that  ob- 
jection ;  and  then  it  must  have  been  adjudicated  upon. 

Kule  di8charged.(a) 

(a)  Reported  by  C.  Blackbnrn,  Esq. 


The  QUEEN  v.  The  Inhabitants  of  EAST  ARDSLEY.     Feb.  15. 

A  p*aper  Innatic  was  sent  by  a  justice  from  the  township  of  A.  in  the  Union  of  W.  to  the  oonnty 
Asjlam ;  and  the  jastice  made  an  order  apon  the  treasurer  of  the  guardians  of  the  Union 
for  payment  of  the  expenses.  Subsequently,  two  justices  adjudicated  that  ^e  lettlement  of 
the  Innatic  was  not  in  A.,  but  in  township  W.,  also  in  the  same  Union  of  W. ;  and  the  two 
justices,  by  an  order  reciting  the  above  facts,  ordered  the  treasurer  of  the  Union,  on  behalf 
of  such  parties  as  the  law  required,  lo  pay  himself,  out  of  any  moneys  that  might  be  in  his 
hands,  the  expenses  already  incurred  on  behalf  of  A. :  and  likewise  to  pay  the  future  expenses. 

Held :  That  the  order  was  good  in  substance,  as  an  order  was  required,  under  the  circumstances, 
to  justify  the  treasurer  in  paying  as  on  behalf  of  W.  And  that  the  form,  requiring  him  to  pay 
to  himself,  as  above,  was  correct 

On  appeal  to  the  We^t  Riding  Quarter  Sessions,  by  the  guardians 
of  the  poor  of  the  Wakefield  Union  and  the  overseer  of  the  poor  of  the 
township  of  Wakefield,  against  an  order  of  two  justices,  the  Sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  a  special 
case. 

The  case  set  out  the  order  appealed  against.  It  was  addressed  to 
the  treasurer  of  the  guardians  of  the  Wakefield  Union  and  to  the  over- 
seers of  the  poor  of  the  township  of  East  Ardsley,  and  to  the  overseers 
of  the  poor  of  the  township  of  Wakefield,  all  in  the  West  Riding  of 
Yorkshire.  It  recited  that,  on  1st  May,  1848,  notice  'was  given  to 
Thomas  Hague,  Esq.,  a  justice  in  and  for  the  West  Riding,  by  John 
Allen,  relieving  ofiicer  of  the  Wakefield  Poor  Law  Union,  within  which 
Union  the  said  township  of  East  Ardsley  is,  that  Charles  Nalson,  a  per- 
*7Q4T  ®^^  ^^^^  chargeable  to  the  said  township  *of  East  Ardsley,  was 
-*  then  deepied  to  be  insane ;  whereupon  the  said  justice  by  order 
required  the  relieving  officer  of  the  said  Union  to  bring  the  said  Charles 
Nalson  before  him  or  some  other  justice  of  the  peace  of  the  said  West 
Riding :  and  that  Charles  Nalson  was  brought  iq  pursuance  of  the  said 
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order  before  the  said  jastice ;  and  the  justice,  having  called  to  his  assist* 
ance  E.  W.,  a  surgeon,  and  being  satisfied  upon  view  and  personal  exa- 
mination of  the  said  Charles  Nalson,  and  on  other  proof,  that  the  said 
C.  N.  was  a  person  of  unsound  mind,  and  the  said  E.  W.,  not  being  the 
medical  officer  of  the  said  Union,  having  signed  a  certificate  according 
to  the  form  in  the  Schedule  (E)  No.  1,  annexed  to  stat.  8  &  9  Vict.  c. 
126,  that  the  said  G.  N.  then  was  a  person  of  unsound  mind,  by  an 
order  under  his  hand,  according  to  the  form  in  the  same  schedule,  and 
bearing  date  1st  May,  1848,  directed  the  said  C.  N.  to  be  received  into 
the  proper  lunatic  asylum  of  the  said  West  Riding,  within  which  Riding 
the  said  township  of  East  Ai^dsley  is  situate.  Further  recital,  that  the 
said  G.  N.  was,  in  pursuance  of  the  said  last-mentioned  order^  sent  and 
taken  from  the  said  township  of  East  Ardsley  to  and  confined  in  the 
said  asylum,  and  thence  continually  had  been  kept  therein  at  the  charge 
of  the  said  township  of  East  Ardsley.  Further  recital,  that  the  said 
C.  N.  was  for  the  purpose  of  his  settlement  to  be  deemed  to  be  residing 
in  the  township  of  East  Ardsley ;  and  that  T.  H.,  the  justice  by  whom 
the  said  C.  N.  was  sent  after  the  making  of  the  said  last-mentioned 
order,  made  an  order,  bearing  date  3d  May,  1848,  upon  the  Treasurer 
of  the  guardians  of  the  Wakefield  Union,  within  which  the  said  town- 
ship of  East  Ardsley,  from  *which  the  said  C.  N.  was  sent  to  the  r^^qr 
said  asylum,  is  situate,  for  payment  to  the  Treasurer  for  the  *■ 
time  being  of  the  said  asylum  of  the  sum  of  2«.,  by  the  said  Justice 
thereby  adjudged  to  be  reasonable  charges  of  the  lodging,  &c.,  of  the 
said  G.  N.  in  such  asylum  from  the  time  of  his  first  being  placed  there 
to  the  making  of  the  said  order  for  payment,  and  also  for  payment  to 
the  Treasurer  for  the  time,  from  time  to  time  being,  of  the  said  asylum 
of  the  weekly  sum  of  7«.  6d.  for  the  then  future  lodging,  &c.,  of  the 
said  G.  N.  in  the  said  asylum,  so  long  as  he  should  continue  there  pur- 
suant to  the  said  order  in  that  behalf,  or  until  it  should  be  otherwise 
ordered  in  that  behalf,  according  to  law. 

The  order  then  proceeded :  « And  whereas,  by  an  order  made  and 
bearing  date  22d  May  1848,  under  the  hands  and  seals  of  us,  Joseph 
Holdsworth  and  Edward  Tew,  Esquires,  two  of  Her  Majesty's  justices 
of  the  peace,"  &c.,  <<on  the  complaint  in  that  behalf  of  the  overseers 
of  the  poor  of  the  township  of  East  Ardsley,"  "we  the  said  last-men- 
tioned justices  did  ascertain  and  adjudge,"  &c. :  reciting  adjudication 
that  the  settlement  of  G.  N.  was  at  the  time  of  the  making  of  the  said 
first-mentioned  order,  and  still,  in  the  township  of  Wakefield :  «  And 
-vhereas  the  said  township  of  Wakefield  is  included  in  the  Wakefield 
Union  ;  and  whereas  the  expenses  incurred  by  and  on  behalf  of  the  said 
township  of  East  Ardsley  in  and  about  the  examination  of  the  said  G. 
N.,  and  his  conveyance,"  &c.,  "amount  to  the  sum  of  1{.  11«.  Sd. ;  and 
whereas  the  sum  of  7«.  6(2.  a  week  is  and  during  all  the  time  aforesaid 
hath  been  a  reasonable  charge  for  the  past  and  future  lodging,  mainte- 
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nance,"  &c.,  <(of  the  said  C.  N.  in  the  said  asylum :  and  whereas  the 
*7Qf\'\  ™^^^7^  P^^^  pursuant  *to  the  last-mentioned  order  in  this  behalf 
-'  by  the  Treasurer  to  the  said  Union  on  behalf  of  the  overseers 
of  the  poor  of  the  said  township  of  East  Ardsley  to  the  said  Treasurer 
of  the  said  asylum  for  the  lodging,  maintenance,"  JLc,  «« of  the  said  C. 
N.  in  the  said  asylum,  and  incurred  within  twelve  calendar  months  next 
previously  to  the  date  hereof,  amount  to  the  sum  of  12.  8«.  7c{.,  including 
the  said  sum  of  2$, :  and  whereas,"  &c. :  the  order  then  recited  complaint 
by  the  overseers  of  East  Ardsley  to  the  said  justices,  and  that  the  over- 
seers of  Wakefield  appeared  before  the  justices,  and,  having  heard  the 
complaint,  failed  to  give  any  proof  to  the  contrary :  and  it  proceeded  : 
<<Now  we,  the  said  last-mentioned  justices,"  «^do  hereby  adjudge  that 
all  and  singular  the  said  premises  are  true ;  and  do  thereupon  hereby 
order  that  you  the  said  Treasurer  do  and  shall,  on  behalf  of  such  parties 
and  in  such  mannen  as  the  law  requires,  pay  to  yourself,  so  being  the 
Treasurer  of  the  guardians  of  the  poor  of  Wakefield  poor  law  Union 
in  the  said  West  Biding,  out  of  any  money  which  may  be  in  or  come 
into  your  hands  by  virtue  of  your  ofiice,  the  sum  of  IZ.  lis.  8d.,  being 
the  expenses  incurred  by  and  on  behalf  of  the  said  Wakefield  Union 
about  the  examination  of  the  said  G.  N.  and  his  conveyance  to  the 
asylum  as  aforesaid,  and  also  the  sum  of  11.  B»,  7d.,  being  the  moneys 
paid  as  aforesaid  by  you  the  Treasurer  of  the  said  Wakefield  Union  for 
the  lodging,  maintenance,"  &c.,  <<  of  the  said  G.  N.  incurred  as  aforesaid 
within  twelve  calendar  months  next  previously  to  the  date  hereof,  as 
aforesaid,  on  behalf  of  the  said  township  of  East  Ardsley.  And  we," 
JLc,  <<  to  the  intent  that  we  may  provide  for  the  future  reasonable 

*7Q71  ^^^^S^^  ^^^  ^^®  lo^gi^g)  maintenance,"  &c.,  <<  of  *the  said  C.  N., 
-*  do  hereby  order  and  direct  you  the  said  Treasurer  of  the  Wake- 
field Union,  out  of  any  money  which  may  be  in  or  come  into  your  hands 
by  virtue  of  your  ofiice,  to  pay  to  the  Treasurer  for  the  time,  from  time 
to  time  being,  of  the  said  asylum  weekly  and  every  week  from  the  date 
hereof  so  long  as  the  said  G.  N.  shall  continue  in  the  said  asylum  by 
virtue  of  the  said  order  in  that  behalf,  the  sum  of  7«.  6d.  for  the  lodg- 
ing, maintenance,"  &c.,  «of  the  said  G.  N.  during  such  his  continuance 
in  the  said  asylum,  or  until  it  shall  be  otherwise  ordered  in  this  behalf 
according  to  law.  And  for  your  paying  the  said  sum  of  money  and 
charges  herein  directed  to  be  paid,  this  shall  be  your  warrant.  Given,'* 
&c.,  22d  May,  1848. 

1.  The  appellant  objected  at  the  trial  that  the  order  appealed  against 
was  bad  on  the  face  of  it,  so  far  as  related  to  the  said  sum  of  11.  Hi. 
8(2.,  inasmuch  as  it  appeared  on  the  face  of  the  said  order  that  the 
township  of  East  Ardsley,  from  which  the  said  Gharles  Nalson  was  sent 
to  the  lunatic  asylum,  and  the  township  of  Wakefield  wherein  his  set- 
tlement was  adjudged  to  be,  were  at  the  time  of  the  making  of  the  said 
order,  both  in  the  same  poor  law  Union,  and  there  was  a  manifest 
absurdity  in  the  said  order  requiring  the  Treasurer  of  the  Union  to  paj 
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to  himself.     The  Sessions  allowed  this  objection,  subject  to  the  opinion 
of  the  Court  of  Queen's  Bench  in  that  behalf. 

2.  The  appellants  also  objected  that  the  order  was  bad  on  the  face 
of  it,  80  far  as  it  related  to  the  weekly  sum  of  7«.  6d,  for  the  future 
maintenance,  &c.,  inasmuch  as  it  appeared  from  the  said  order  that 
there  was  still  subsisting,  at  the  time  of  the  making  thereof,  a  former 
*order  dated  8d  May,  1848,  on  the  Treasurer  of  the  said  Union  r^^irq^ 
for  the  payment  of  the  same  weekly  sum  of  7«.  6d.  for  the  ^ 
future  maintenance,  &c.,  of  the  said  Charles  Nalson.  The  Sessions 
allowed  this  objection,  subject  as  before. 

3.  The  appellants  also  objected  that  the  order  appealed  against  was 
bad,  inasmuch  as  it  appeared  upon  the  face  thereof  that  the  said  order 
of  8d  May,  1848,  therein  recited  was  made  upon  the  Treasurer  of  the 
guardians  of  the  Wakefield  Union  instead  of  the  overseers  of  the  poor 
of  the  said  township  of  Wakefield,  the  order  appealed  against  showing 
that  there  were  overseers  of  the  poor  of  the  said  township  of  Wakefield. 
Th^  Sessions  allowed  this  objection,  subject  as  before. 

4.  The  respondents  objected  that  it  was  not  open  to  the  appellants 
to  raise  the  said  last-mentioned  objection  in  the  said  appeal.  The 
Sessions  overruled  this  objection,  subject  as  before. 

1.  If  the  Court  of  Queen*s  Bench  should  be  of  opinion  that  the 
objection  first  above  mentioned  was  invalid,  and  that  the  objection 
thirdly  above  mentioned  was  also  invalid,  or  that  such  last-mentioned 
objection  was  not  open  to  the  appellants,  then  the  said  order  appealed 
against  was  to  be  confirmed,  so  far  as  it  related  to  the  said  sum  of  12. 
11«.  8d. ;  and  the  order  of  Sessions,  so  far  as  it  quashed  such  last- 
mentioned  part  of  the  said  order,  was  to  be  quashed. 

2.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
objection  secondly  above  mentioned  was  invalid,  and  that  the  objection 
thirdly  above  mentioned  was  also  invalid,  or  that  such  last-mentioned 
objection  was  not  open  to  the  appellants,  then  the  said  order  appealed 
against  was  to  be  confirmed,  so  far  as  it  relates  to  the  ^weekly  rn^frqa 
sum  of  7$,  6(2.  for  the  future  maintenance,  kc, ;  and  the  order  ^  ^ 
of  Sessions,  so  far  as  it  quashed  such  last-mentioned  part  of  the  said 
Qrder  appealed  against,  was  to  be  quashed. 

8.  If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the 
objection  thirdly  above  mentioned  was  a  valid  objection,  and  was  open 
to  the  said  appellants,  then  the  order  appealed  against  was  to  stand 
quashed ;  and  the  order  of  Sessions  to  be  confirmed. 

Pashley  and  Pickering^  in  support  of  the  order  of  Sessions. — The 
order  of  the  two  justices  was  made  without  jurisdiction.  It  is  clear 
that  no  order  can  be  valid,  unless  authorized  by  statute.  The  justices 
in  the  present  case  supposed  themselves  to  be  acting  under  stat.  8  &  9 
Yict.  c.  126,  8.  62.  That  section,  however,  is  confined  to  cases  in  which 
the  parishes  or  townships  are  situated  in  difierent  unions.    [Cole&ibgb, 


799  REGINA  v,  EAST  ARDSLEY.     H.  V.  1860. 

J. — ^Who  were  to  adjudge  whether  the  pauper  was  settled  in  the  town- 
ship from  which  he  was  sent,  or  another  within  the  same  union  ?  Some 
one  must  have  power  to  do  that.]  It  is  not  meant  to  dispute  that  the 
justices  had  a  right  to  decide  on  the  settlement ;  but  when  they  had 
done  that  their  powers  were  over.  The  guardians  were  then  to  regu- 
late their  accounts  for  themselves,  as  in  Regina  t^.  Winsford,  13  Q.  B. 
878  (E.  C.  L.  R.  vol.  66).  Or,  if  an  order  was  to  be  made,  it  should 
have  been  on  the  overseers  of  the  township.  [Erlb,  J. — Can  that  be 
done  when  the  township  is  in  a  union  ?  I  believe  it  has  once  been  held 
*5^nni  ^^^^  ^^  order  made,  ex  majori  cautelfi,  on  the  Treasurer  of  the 
^  guardians,  and  also  on  the  overseers  of  the  parish,  *was  not  void ; 
but  I  do  not  think  it  has  ever  been  held  that  the  justices  have  an  option 
to  make  the  order  on  the  overseers  alone.]  Regina  v.  Tyrwhitt,  12  Q. 
B.  292  (E.  G.  L.  R.  vol.  64),  is  understood  as  a  decision  that  the  jus- 
tices have  such  an  option.  At  all  events  they  cannot,  under  stat.  8  & 
9  Vict.  c.  126,  s.  62,  make  such  an  order  as  this.  By  sect.  68,  the  order 
is  to  be  enforced  by  an  action  at  law.  That  shows  that  the  legislature 
never  contemplated  an  order  on  the  treasurer  to  pay  himself,  which  is 
an  absurdity  on  the  face  of  it. 

Hall^  contrsl,  was  not  required  to  argue. 

Patteson,  J. — It  is  not  necessary  to  consider  whether  the  justices  had 
an  qption  to  make  the  order  for  the  lunatic's  maintenance  on  the  overseers 
of  the  township  from  which  he  was  sent ;  for,  however  that  may  be,  the 
order  which  was  made  on  the  Treasurer  of  the  guardians  of  the  union  was 
good.  The  order  made  by  the  justice  who  sent  the  lunatic  to  the  asylum, 
in  effect,  commanded  the  Treasurer  to  pay  the  costs  of  the  lunatic's 
maintenance  and  to  debit  the  township  of  East  Ardsley  with  the  pay- 
ments ;  and  he  was  bound  to  continue  to  do  so  till  otherwise  directed 
by  a  competent  authority.  In  this  state  of  things,  the  order  appealed 
against  was  made  by  the  two  justices  who  adjudged  that  the  lunatic  was 
settled  in  the  township  of  Wakefield.  It  directs  the  Treasurer  to  ex- 
onerate East  Ardsley  and  charge  Wakefield,  and  to  do  so  by  paying  to 
hiVnself  the  money ;  that  means,  by  debiting  the  township  in  his  accounts. 
^c^ri-i-^  Something  was  required  to  authorize  the  Treasurer  to  "^do  this: 
^  and  I  think,  if  this  order  was  not  necessary,  it  was  at  all  events 
reasonable  and  justifiable. 

But  Mr.  Pmhley  argues  that,  whether  it  was  justifiable  or  not,  it  was 
not  authorized  by  the  statute ;  and  he  relies  on  the  provision  which 
makes  an  action  at  law  one  remedy  for  enforcing  an  order,  as  proving 
that  the  order  cannot  be  made  where  the  same  person  is  both  to  pay 
and  receive  the  money.  It  is  very  true  that  a  man  cannot  be  both 
plaintiff  and  defendant  in  an  action  at  law ;  and  therefore,  if  the  order 
is  to  relieve  the  one  parish  at  the  cost  of  another  within  the  same  union, 
it  cannot  be  enforced  by  action.  But  there  are  other  remedies  by 
which,  if  the  Treasurer  refuses  to  credit  the  one  parish  and  debit  the 
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other,  he  can  be  compelled  to  80.  The  mischief  is  the  same,  whether 
the  parishes  are  within  the  same  union  or  not ;  and  I  see  no  reason 
why  we  should  not  construe  the  statute  in  the  same  way  in  either  case. 
This  order  effects  the  object  of  the  statute,  which  I  think  could  not  be 
effected  without  such  an  order.  I  am  therefore  of  opinion  that  the 
Sessions  were  wrong  in  quashing  it. 

Coleridge,  J. — It  is  utterly  impossible  to  construe  a  statute  worded 
as  Stat.  8  &  9  Vict.  c.  126  is,  so  as  to  give  a  meaning  to  every  word. 
If  we  attempted  to  do  so  we  should  make  the  act  insensible.  We  are  to 
construe  sect.  62,  not  literally,  but  so  as  to  give  it  a  reasonable  mean- 
ing. It  so  happens  that  in  the  present  case  the  township  in  which  it  is 
adjudged  that  the  lunatic  is  settled  and  that  from  which  he  was  sent 
are  within  the  same  union,  and  consequently  the  Treasurer  upon  whom 
the  order  for  payment  is  to  be  made  is  one  and  the  same  person  with 
the  Treasurer  to  whom  the  ^payment  is  to  be  made,  and  holds  r^o/^o 
one  and  the  same  oflSce ;  and  it  is  argued  that  an  order  on  him  ^ 
to  pay  himself  is  an  absurdity.  But  the  office  is  one  that  represents 
several  distinct  members  of  the  Union,  namely,  the  different  townships 
of  which  it  is  composed.  I  see  nothing  absurd  in  ordering  an  officer  in 
his  character  of  representative  of  A.  to  debit  A.  with  a  sum  of  money, 
and  in  his  character  of  representative  of  B.  to  credit  B.  with  the  same 
sum  :  and  that  is  what  the  order  means.  It  is  true  that  the  remedy  by 
action  does  not  apply  to  such  an  order ;  but  there  are  other  remedies. 
I  think  it  no  argument  against  the  application  of  the  statute,  that  all 
the  remedies  are  not  applicable.  The  case  is  within  the  statute,  though 
shorn  of  that  particular  remedy. 

Erls,  J. — When  it  was  adjudged  that  the  lunatic  belonged  to  Wake- 
field and  not  to  East  Ardsley,  it  is  clear  that  East  Ardsley  had  a  right 
to  be  indemnified  for  past  payments,  and  exonerated  from  future  pay- 
ments in  respect  of  the  lunatic ;  and  it  is  clear  that  that  was  to  be  at 
the  cost  of  Wakefield.  The  law  gives  no  way  to  relieve  East  Ardsley 
and  fix  Wakefield  that  I  know  of,  except  by  an  order  such  as  this. 
The  order,  therefore,  was  required.  I  think  also  that  it  is  correct  in 
point  of  form.  It  directs  the  Treasurer  to  pay  himself;  and  that  is  said 
to  be  an  absurdity :  but  it  directs  him  to  pay  himself  <<  on  behalf  of 
such  parties  and  in  such  manner  as  the  law  requires."  If,  instead  of 
keeping  accounts,  the  money  were  kept  in  specie  in  separate  drawers, 
he  could  literally  comply  with  this  direction  by  taking  so  much  money 
out  of  the  drawer  of  Wakefield  and  putting  it  into  that  of  East  Ardsley. 
^Accounts  are  not  in  modern  times  kept  in  this  rude  way ;  but  r^<^/>q 
the  treasurer  does  in  effect  precisely  the  same  thing  by  debiting  ^ 
the  one  party  and  crediting  the  other  in  his  books.  The  order  must  be 
construed  as  directing  the  treasurer  to  make  such«a  debit  and  credit, 
and  is  right.  Order  of  Sessions  quashed,  (a) 

(a)  Reported  by  C.  Blacklmni,  Bfq. 

2T 
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The  QUEEN  v.  WHITMARSH.    Feb.  16. 

A  Joint  Sfcoek  Company  prorlBionally  regiBtered  under  «Ut  7^8  Viot.  c  110,  eaonot 

a  title  denominating  it  a  corporation. 
The  Courty  therefore,  refaeed  to  compel  the  Registrar  by  mandamus  to  register  a  propoaed  cbange 

of  the  name  of  such  Company  from  The  Se%  Fire,  A;c.,  Assurance  Company,  to  like  Sea,  Fire, 

Ac,  Assurance  Corporation. 
The  objection  on  the  part  of  the  Registrar  may  be  taken  on  demurrer  to  the  return. 

Mandamus  to  the  Registrar  of  Joint  Stock  Companies. 

«  Victoria,"  &c.,  "  To  Francis  Whitmarsh,  Esquire,"  &c.  « Whereas, 
on  the  part  of  John  Hooper  and  John  Wilson,  We  have  been  gi?eii  to 
understand,  in  Our  Court  before  Us,  that  they  are  the  promoters  of  a 
certain  intended  Joint  Stock  Company,  for  the  purpose  of  the  mutual 
assurance  of  shipping  and  cargoes  against  the  perils  of  the  sea,  of 
General  Marine  Assurance,  of  the  advancing  money  by  way  of  loan  on 
shipping,  and  of  commission  business  in  all  branches  connected  there- 
with, of  the  usual  business  of  a  Ship,  Loan,  Annuity,  and  Endowment 
Society  of  Mutual  Insurance  against  loss  or  damage  to  property  by 
fire,  and  the  business  of  a  Guarantee  Association  for  securing  the  fide- 
lity of  persons  in  situations  of  trust;  and  which  said  Company  is  a 
company  within  the  provisions  of  an  Act  passed,"  &c.  (7  &  8  Vict.  c. 
♦ftOAi  ^^^'  "^*^^  *^®  registration,  ♦incorporation,  and  regulation  of 
^  Joint  Stock  Companies") :  <<  And  that  they,  as  such  promoters, 
have  duly  made  returns,  in  the  manner  directed  by  the  said  Act,  to  the 
office  provided  for  the  registration  of  Joint  Stock  Companies,  of  the 
proposed  name  of  the  said  intended  Company,  the  business  and  purpose 
thereof,  and  the  names  of  themselves  as  its  promoters,  together  with 
their  respective  occupations  and  places  of  business  and  places  of 
residence :  And  that  they  did  in  such  returns  state  the  name  of  the 
said  intended  Company  to  be  The  Sea,  Fire,  Life  Assurance  Company : 
And  that,  on  the  28th  day  of  February  last,  they  received  from  you, 
the  said  Francis  Whitmarsh,  in  pursuance  of  the  said  act,  a  certificate 
of  the  provisional  registration  of  the  said  intended  Company  under  the 
said  name.  And  whereas,  on  the  part  of  the  said  J.  H.  and  J.  W.,  We 
have  been  given  further  to  understand,"  &c.,  <<  that  they,  as  such  pro- 
moters as  aforesaid,  being  afterwards  desirous  to  change  the  name  of 
the  said  intended  Company  from  The  Sea,  Fire,  Life  Assurance  Com- 
pany, to  The  Sea,  Fire,  Life  Assurance  Corporation,  did,  on  the  27th 
day  of  April  last,  duly  make,  in  pursuance  and  according  to  the  pro- 
visions of  the  said  Act,  a  return  of  change  in  the  name  of  the  said 
intended  Company  so  provisionally  registered  as  aforesaid,  from  the  Sea, 
Fire,  Life  Assurance  Company  to  The  Sea,  Fire,  Life  Assurance  Cor- 
poration, and  that  they  did  then  cause  the  said  return  to  be  taken  to 
the  said  Registry  office :  And  that  you,  the  said  Francis  Whitmarsh, 
were  then,  on,"  &c.  (27th  April),  "duly  required  on  the  part  and 
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behalf  of  the  said  J.  H.  and  J.  W.  to  receive  and  to  register  the  said 
return  according  to  the  directions  of  the  said  Act.  Yet  that  you,  the 
said  F.  W.,  not  regarding  your  duty,"  &c. :  *the  mandamus  r^o/>/- 
then  suggested  that  Whitmarsh  neglected  and  refused  to  register  ^ 
the  said  return,  to  the  damage  of  Hooper  and  Wilson,  &c.  And  the 
writ  therefore  commanded:  That  «you  do  without  delay  receive' the 
said  return  of  the  change  in  the  name  of  The  Sea,  Fire,  Life  Assurance 
Company,  so  provisionally  registered  as  aforesaid,  and  that  you  do 
register  the  change  in  the  name  thereof  from  The  Sea,  Fire,  Life  As- 
surance Company  to  The  Sea,  Fire,  Life  Assurance  Corporation,  accord- 
ing to  the  directions  of  the  said  Act,  or  that  you  show  cause,"  &c. 

Return.  "I,"  Ac,  "certify  and  return,"  Ac:  "That,  in  and  by 
the  said  Act,"  &c.  (7  &  8  Vict.  c.  110),  "  it  is,  amongst  other  things, 
enacted  :(a)  That  the  said  Act  shall  apply  to  every  Joint  Stock  Com- 
pany as.  thereinafter  defined,  established  in  any  part  of  the  United 
Kingdom,"  Ac,  « except,"  Ac,  "  for  any  commercial  purpose,  or  for 
any  purpose  of  profit,  or  for  the  purpose  of  assurance  or  insurance 
(except  banking  companies,  schools,  and  scientific  and  literary  institu- 
tions, and  also  friendly  societies,  loan  societies,  and  benefit  building 
societies,  respectively  duly  certified  and  enrolled,"  Ac,  "other  than 
such  friendly  societies  as  grant  assurances  on  lives,"  Ac):  "And  it  is 
also  in  and  by  the  said  Act  further  enacted  :{b)  That,  before  proceeding 
to  make  public,  whether  by  way  of  prospectus,"  Ac,  "  any  intention  or 
proposal  to  form  any  company  for  any  purpose  within  the  meaning  of 
that  Act,  whether  for  executing  any  such  work  as  therein  aforesaid 
under  the  authority  of  parliament,  or  for  any  other  purpose,  it  shall  be 
the  duty  of  the  promoters  of  such  Company,  *and  they  or  some  r^o/^/. 
of  them  are  hereby  required,  to  make  to  the  office  thereby  pro-  ^ 
vided  for  the  registration  of  Joint  Stock  Companies  (and  thereinafter 
called  the  Registry  Office)  returns  of  the  thereinafter  following  particu- 
lars according  to  the  schedule  (C)  thereunto  annexed ;  that  is  to  say 
(amongst  other  things) :  1.  The  proposed  name  of  the  intended  Com- 
pany;" "2.  The  business  or  purpose  of  the  Company;"  "8.  The 
names  of  its  promoters,  together  with  their  respective  occupations, 
places  of  business  (if  any),  and  places  of  residence :"  and  also,  "  after- 
guards, from  time  to  time,  until  the  complete  registration  of  such  com- 
pany, a  return  of  a  copy  of  every  addition  to  or  change  made  in  any 
of  the  above  particulars.  "(<?)     And  it  is  also  in  and  by  the  said  Act 

(a)  Sect  2.  (h)  Sect  4. 

(e)  Sect  15  (not  set  oat  on  tbe  retain)  enacts :  "That  when  the  pArticalurs  and  doenments 
severmllj  by  this  Act  required  to  be  retomed  to  the  said  Registry  Office  shall  bave  been  so  re- 
tamed,  it  shall  be  the  daty  of  the  said  Registrar  of  Joint  Stock  Companies  and  be  is  hereby 
required  to  cause  to  be  written  on  every  such  document  and  return  of  particulars  brought  to  him 
for  registration  the  day  of  the  receipt  thereof/'  Ac  (to  number  the  document,  and  to  acknowledge 
th?  receipt) :  "  and  that  if  such  returns  or  documents  be  conformable  to  the  provisions  of  this 
Act,  or  of  any  regulations  in  that  behalf,  then  it  shall  be  the  duty  of  the  Registrar,  and  he  is 
hereby  required  forthwith  to  register  the  same,  and,  on  demand,  to  grant  to  such  Company  a 
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further  enacted  :(a)  That,  on  the  complete  registration  of  any  company 
being  certified  by  the  Registrar,"  <(such  Company  and  the  then  share- 
holders therein,  and  all  the  succeeding  shareholders,  whilst  shareholders, 

*k(\T\  ^^^^^  ^^  ^^^  ^^^  thereby  incorporated  as  '''from  the  date  of  such 
-'  certificate  by  the  name  of  the  Company  as  set  forth  in  the  deed 
of  settlement,  and  for  the  purpose  of  carrying  on  the  trade  or  business 
•  for  which  the  Company  was  formed,  but  only  according  to  the  provisions 
of  the  said  Act,  and  of  such  deed  as  aforesaid,  and  for  the  purpose  of 
suing  and  being  sued,  and  of  taking  and  enjoying  the  property  and 
efiects  of  the  said  Company ;  and  that  such  Company  shall  continue  so 
incorporated  until  it  shall  be  dissolved,  and  all  its  affairs  wound  up ;  but 
so  as  not  in  anywise  to  restrict  the  liability  of  any  of  the  shareholders 
of  the  Company  under  any  judgment,  decree,  or  order  for  the  payment 
of  money  which  shall  be  obtained  against  such  Company,  or  any  of  the 
members  thereof,  in  any  action  or  suit  prosecuted  by  or  against  such 
Company  in  any  court  of  law  or  equity ;  but  that  every  such  share- 
holder shall,  in  respect  of  such  moneys,  subject  as  thereinafter  men- 
tioned, be  and  continue  liable  as  he  would  have  been  if  the  said  Com- 
pany had  not  been  incorporated ;  and  that  thereupon  it  shall  be  lawful 
for  the  said  Company,  and  they  are  hereby  empowered  (amongst  othei 
things) :  To  use  the  registered  name  of  the  Company,  adding  thereto 
<  Registered ;'  and  to  sue  and  be  sued  by  their  registered  name  in  respect 
of  any  claim  by  or  upon  the  Company  upon  or  by  any  person,  whether 
a  member  of  the  Company  or  not,  so  long  as  any  such  claim  may  remain 
unsatisfied. 

"And  I,"  &c.,  "further  humbly  certify,"  &c.,  "that  nothing  in 
the  said  Act  of  parliament,  or  in  any  Act  of  parliament  relating  to 
Joint  Stock  Companies,  contained  authorizes  or  empowers  any  Joint 
Stock  Company,  before  the  complete  registration  thereof  pursuant 
to  the  said  Act  of  parliament,  to  enjoy,  use,  or  exercise  any  of 
♦ftOftl  *^^®  powers  or  privileges  of  a  corporation,  or  at  any  time  to 
^  assume  or  use  the  name,  style,  or  title  of  a  corporation,  or  to  be 
provisionally  or  otherwise  registered  as,  or  in  the  name,  style,  or  title 
of,  a  corporation :  And  that,  by  reason  thereof,  the  said  Company  in 
the  said  annexed  writ  mentioned  were  not  nor  are  entitled  or  empowered 
by  law  to  have  the  said  return  of  change  in  the  name  of  the  said  Com- 
pany (that  is  to  say),  from  The  Sea,  Fire,  Life  Assurance  Company,  to 
The  Sea,  Fire,  Life  Assurance  Corporation,  received  or  registered  by 
me  the  said  F.  W.,  under  the  provisions  of  the  said  Act  of  parliament. 
Wherefore  I,  the  said  F.  W.,  do  hereby  humbly  submit,  and  ask  the 

certifioftte  of  provisional  or  complete  registration,  as  the  case  may  require,  signed  by  him,  soo 
sealed  with  the  seal  of  his  office ;  which  certificate  mast  set  forth  whether  the  Company  has  bees 
eonstitated  prorisionally  or  completely ;  and  that,  in  the  absence  of  eridenee  to  the  contniy, 
any  sach  certificate,  or  a  copy  of  any  such  return  as  aforesaid,  shall  be  reeetred  In  eTidenee, 
without  proof  of  the  signature  thereto,  or  of  the  seal  of  office  affixed  thereto." 
(a)  Sect  26. 
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Jttdgmeiit  of  the  Court  thereon,  that  I  ought  not  to  be  required  to  give 
any  further  or  other  answer  to  the  said  writ,  but  that  the  premises  here- 
inbefore mentioned  form  and  are  a  sufficient  answer  thereto. 

Demurrer  and  Joinder. 

Power i  for  the  Crown. — The  Company  may,  under  the  statute, 
demand  to  have  their  name  changed  between  provisional  and  complete 
registration :  and  the  Registrar  is  bound  to  register  the  altered  name, 
under  sect.  15.  Sect.  4  requires  the  promoters  to  return,  among  other 
things,  <<  the  proposed  name  of  the  intended  Company :''  and  afterwards, 
until  complete  registration,  «  every  addition  to  or  change  made  in  any 
of  the  above  particulars."  By  sect.  28,  when  provisional  registration 
is  certified,  the  promoters  may  act  provisionally,  and  may  «<  assume  the 
name  of  the  intended  Company,"  but  coupled  with  the  words  "  regis- 
tered provisionally."  There  is  no  objection,  therefore,  to  the  assuming 
of  the  new  title,  deception  being  *prevented  by  the  additional  r^oAQ 
words.  The  title  of  Corporation  is  a  proper  one,  and  the  most  *- 
accurate  which  the  Company  can  assume.  The  preamble  of  the  Act 
shows  that  it  is  in  contemplation  to  invest  the  companies  after  mentioned 
with  « the  qualities  and  incidents  of  corporations ;"  sect.  2  also  recog- 
nises the  incorporation  of  companies  by  the  particular  operation  of  this 
statute ;  and  sect.  25  expressly  provides  that,  on  complete  registration 
being  certified,  the  company  and  the  then  shareholders  shall  be  and  are 
by  this  Act  incorporated,  and  shall  so  continue,  and  may  sue  and  be 
sued,  &c.  As  Maulb,  J.,  said  in  Pilbrow  v.  Pilbrow's  Atmospheric 
Railway  Company,  5  Com.  B.  440,  472  (E.  C.  L.  R.  vol.  57),  « from 
the  moment  of  obtaining  such  a  certificate,  the  Company  becomes  to  all 
intents  and  purposes  incorporated."  In  Regina  v.  Registrar  of  Joint 
Stock  Companies,  10  Q.  B.  839  (E.  C.  L.  R.  vol.  59),  the  reason  given 
by  this  Court  against  the  change  of  name  after  complete  registration 
w^as  that  the  Company  had  then  acquired  the  character  of  a  corpora- 
tion. [Patteson,  J. — I  do  not  see  what  this  has  to  do  with  the  change 
of  name  from  «  Company"  to  <<  Corporation."  If  they  had  changed  it 
to  '<  Society,"  there  might  have  been  no  objection ;  but  taking  the  name 
of  ^*  Corporation"  is  a  fraud.]  It  is  the  name  of  the  <<  intended"  Com- 
pany. [Patteson,  J. — Why  are  they  to  be  called  a  corporation  when 
they  are  not  one?  and  what  can  the  object  of  the  change  be  but  fraud  ? 
You  must  argue  that  the  Registrar  is  bound  to  register  them  by  what- 
ever name  they  choose  to  assume.]  In  general  he  is.  If  there  is  fraud 
in  fact,  it  may  be  specifically  assigned  as  the  objection.  Otherwise,  the 
"intended"  name  *ought  to  be  registered.  [Colekidgb,  J. —  r*oiA 
The  present  name  of  the  intended  company.]  If  the  objection  ^ 
prevail,  they  never  could  be  registered  as  a  corporation.  [Coleridge, 
J. — I  do  not  see  why  they  should  be.]  Supposing  the  name  of  Corpo- 
ration to  be  merely  imaginary,  there  is  no  reason  why  it  should  not  be 
assumed  (in  the  absence  of  actual  fraud)  as  well  as  Pantechnicon,  or 
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other  fancifal  title.     [Erle,  J. — The  term  <<  Corporation"  has  a  known 
legal  import.] 

M.  D.  Hill^  contrd,. — It  is  admitted,  and  clear  from  the  case  last 
cited,  that  the  change  could  not  be  made  after  complete  registration. 
The  Legislature  has  guarded  against  undue  change  both  before  and 
after.  And,  until  complete  registration,  the  Company  cannot  have  the 
incidents  of  a  corporation.  One  of  these  is,  that  the  responsibility  of 
individuals  is  to  some  extent  merged  in  that  of  the  general  body :  a 
supposition  to  be  especially  guarded  against  in  the  case  of  a  body  of 
shareholders  not  yet  fully  registered.  The  statute  does  not  apply  to 
these  bodies  at  any  period  the  term  <<  Corporation."  Sect.  23  speaks 
only  of  the  intended  "  Company."  Sect.  26  declares  them  incorpo- 
rated after  complete  registration,  but  does  so  in  guarded  language  and 
with  qualifications.  Parke,  B.,  in  Ridley  v.  PlymN^uth  Grinding  and 
Baking  Company,  2  Exch.  711,  716,t  speaks  of  companies  after  com- 
plete registration  under  this  act  as  <' quasi  corporations."  It  is  no 
hardship  on  these  persons  to  be  disabled  under  the  statute  from  calling 
themselves  a  corporation.  They  may  obtain  an  incorporation  by  spe- 
cial act  of  parliament,  as  is  pointed  out  by  sect.  25.  Associations 
*Rni  ^^^^^  y^9,ye  the  fullest  *right  to  the  title  of  Corporation  are  not 
-■  named  by  it ;  as  The  Governor  and  Company  of  the  Bank  of 
England  and  The  East  India  Company.  A  principal  question  here  is, 
whether  the  Registrar  has  any  discretion  as  to  registering  a  change  of 
names,  or  whether  it  is  strictly  a  ministerial  act.  But  it  is  clear  that 
this  is  a  matter  on  which  the  Registrar  must  in  some  degree  exercise 
his  judgment.  The  Court  of  Common  Pleas  took  that  view  with  refer- 
ence to  sect.  7,  in  The  Banwen  Iron  Company  v,  Barnett,  8  Com. 
B.  406  (E.  C.  L.  R.  vol.  65),  where  Maule,  J.,  held  that  the  matters 
appearing  on  the  face  of  the  deed  must  be  looked  into  by  the  Regis- 
trar. Supposing  that  he  is  a  ministerial  agent  merely,  the  prosecutors 
must  show  that  they  have  a  clear  legal  right  to  be  registered  by  the 
name  they  may  have  chosen,  even  if  it  were  indecorous  or  absurd.  As 
the  name  <<  Corporation,"  proposed  here,  could  not  be  used  without 
danger  of  deception  upon  the  public,  a  ministerial  officer  could  not  be 
legally  bound  to  sanction  the  registering  of  such  a  name. 

Power^  in  reply. — It  is  not  probable  that  the  Registrar  was  intended 
to  be  a  judicial  officer.  By  sect.  19  of  stat.  7  &  8  Vict.  c.  110,  he  need 
not  be  a  lawyer ;  the  Committee  of  Privy  Council  may  make  rules  for 
regulating  the  execution  of  his  office ;  and  in  his  absence  the  Assistant 
Registrar  may  perform  all  his  duties.  The  Banwen  Iron  Company  r. 
Barnett  does  not  affect  this  case.  It  was  a  decision  under  sects.  7^8; 
the  defendant  was  a  shareholder,  resisting  an  action  for  calls ;  the  deed 
was  completely  registered;  and  it  was  assumed  (a)  that  he  had  been 

(a)  8  Cora.  B.  431  (E.  C.  L.  R.  vol.  65). 
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party  to  the  Company's  proceedings  for  obtaining  an  *incorpora-  r^o-io 
tion :  and  the  decision  was  only  that  the  Registrar  might  look  at  ^ 
the  face  of  the  deed  to  see  if  the  conditions  of  the  Act  had  been  com- 
plied with.  [Pattkson,  J. — There  a  complete  registration  had  been 
granted.  Gin  it  be  said  here  that  the  « return  or  document"  is  << con- 
formable to  the  provisions  of"  the  act,  according  to  sect.  15,  when  it 
presents  a  name  which,  at  the  time,  cannot  be  a  true  one  ?  Erlb,  J. — 
Do  you  say  that,  if  the  Registrar  was  of  opinion  that  the  title  held  out 
a  falsehood  for  the  purpose  of  deception,  he  could  not  refuse  to  regis- 
ter ?  Suppose  the  title  indicated  an  association  for  the  purpose  of  com- 
mitting a  crime,  as  poisoning.]  The  officer  ought  to  register,  but  give 
notice  to  the  authorities  empowered  to  prevent  criminal  offences.  [Erlb, 
J. — Would  such  a  society  have  a  right  to  demand  the  interference  of 
this  Court  ?  Coleridge,  J. — Could  they  claim  a  mandamus  to  register?] 
They  could,  if  the  change  of  name  were  a  lawful  one.  [Colbridoe,  J. 
— Suppose  the  new  name  were  that  of  an  already  existing  corporation.] 
If  there  were  fraud,  or  injury  to  other  parties,  there  would  be  a  remedy 
by  action  or  indictment.  But  there  is  a  guard  against  fraud  in  the 
words,  in  sect.  23,  « registered  provisionally."  If  the  intended  title 
were  in  itself  contra  bonos  mores,  a  different  question  might  arise  from 
that  now  before  the  Court.  [Erlb,  J. — It  seems  to  follow  from  your 
aigument  that  the  name,  whatever  it  were,  must  be  registered.]  The 
company,  whin  completely  registered,  would  be  entitled  to  the  name 
of  a  corporation:  the  proposed  title,  with  the  words  << provisionally 
registered,"  means  that  they  are  a  body  to  be  hereafter  incorporated, 
within  the  meaning  of  sect.  2.  They  give  the  name  which  they  will 
subsequently  be  entitled  to  bear.  ♦[Patteson,  J. — Either  they  r^o^q 
state  that  which  is  deceptive,  or  they  are  already  incorporated,  ^ 
and  do  not  require  the  Registrar's  certificate.]  They  are  incorporated 
provisionally.  The  defendant  is  arguing,  in  effect,  not  that  he  is  jus- 
tified in  refusing  to  perform  the  act  required,  but  that  the  refusal  can- 
not in  point  of  law  be  a  grievance.  It  is  too  late  to  contend  so,  when 
the  Court  has  granted  a  mandamus. 

Patteson,  J. — The  Company  have  been  provisionally  registered  by 
the  name  of  The  Sea,  Fire,  Life  Assurance  Company.  They  now  wish 
to  change  the  word  "  Company"  into  "  Corporation  :"  and  they  must 
mean  by  that  something  substantially  difierent.  But  they  are  not 
really  a  corporation.  If  they  were,  they  would  want  no  certificate  to 
incorporate  them.  The  question  raised  by  this  mandamus  is,  whether 
the  Registrar  can,  under  any  circumstances,  refuse  to  register  a  com- 
pany by  the  name  presented  to  him.  The  validity  of  the  return 
depends  upon  sects.  4  and  15.  By  sect.  4,  the  promoters  are  to  return 
at  the  Registry  Office,  among  other  things,  the  proposed  name  of  the 
intended  company ;  and,  by  sect.  15,  if  the  return  be  conformable  to 
the  provisions  of  the   act,  the  Registrar  is  to  register  the  matters 
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returned,  and  grant  a  certificate.  The  question  therefore  is,  whether 
this  return  of  name  is  conformable  to  the  provisions :  and  I  think  it  is 
in  direct  contravention  of  them.  The  company  cannot  become  incor- 
porated before  complete  registration;  and  they  cannot  change  their 
name  afterwards,  according  to  Regina  v.  Registrar  of  Joint  Stock  Com- 
panies, 10  Q.  B.  839  (E.  G.  L.  R.  vol.  59).  The  effect  of  this  will  be 
^o-tA-}  ^^^^  ^^^^  ^  ^Company  cannot  take  the  word  «' Corporation"  as 
-^  part  of  their  name :  but  there  is  no  reason  that  they  should. 
At  any  rate,  the  return  is  not  conformable  to  the  statute,  because  it 
cannot  be  true  that,  at  the  time  of  making  it,  the  company  is  a  cor- 
poration. 

COLBRIDQE,  J. — The  object  of  the  statute  is  to  invest  these  companies 
with  the  incidents  of  corporations,  but  to  make  them  only  quasi  corpo- 
rations. The  Registrar  returns  that  nothing  in  the  statute  authorises 
a  company  to  assume  the  name  Corporation  before  it  is  completely 
registered :  the  return  is  true,  up  to  that  point :  and  it  is  a  good  answer, 
if  using  the  name  in  question  is  assuming  to  be  a  corporation.  I  think 
it  clearly  is  so,  and  that  the  words  «<  registered  provisionally"'  do  not, 
as  Mr.  Power  suggests,  prevent  its  being  such  an  assumption.  The 
Registrar,  therefore,  is  right  in  objecting  that  these  parties  cannot 
claim  to  be  called  that  which  the  law  forbids.  As  to  the  argument 
that  this  question  cannot  be  discussed  because  a  mandamus  has  issued  : 
the  point  might  perhaps  have  been  raised  with  more  advantage  on  the 
application  for  a  rule :  (a)  but  we  are  not  prevented  from  consider- 
ing it  on  the  mandamus  and  return. 

Erlb,  J. — The  Company,  by  the  name  they  propose  to  take,  impliedly 
assert  to  all  who  hear  of  it  that  they  are  a  corporation.  It  is  suggested 
that  the  words  <<  registered  provisionally"  are  equivalent  to  a  notice 
^^-  -^  that  they  are  not  incorporated  ;  but  I  think  a  great  *portion  of 
^  the  community,  hearing  the  word  «'  Corporation,"  would  not 
understand  that  the  additional  words  gave  it  any  other  than  the  ordi- 
nary meaning.  The  Registrar,  therefore,  was  right  in  his  refusal.  We 
have  indeed  granted  a  mandamus  in  this  case  ;  but  the  writ  calls  upon 
us  to  give  force  to  an  assertion  which  is  untrue.  If  we  give  judgment 
for  the  prosecutors,  we  must  grant  a  peremptory  mandamus  for  that 
purpose :  and  I  think  we  may  refuse  to  take  such  a  step,  if  at  any 
time  we  find  that  the  prosecutor  is  proceeding  for  that  which  he  has  no 
right  to  enforce.  Judgment  for  defendant. 

(a)  The  rule  wms  granted  without  discaasion,  at  the  same  time  with  the  rule  in  Begiaa  •. 
Whitmarsh,  16  Q.  B.  600  (May  7th,  1849)  (E.  C.  L.  R.  toI.  69),  in  which  Utter  ease  the  Co«it 
■aid  that  it  wonld  he  hest  to  hear  the  nrgnment  on  the  return. 
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The  QUEEN  v.  The  Churchwardens  and  Overseers  of  ST.  MARY, 
SOUTHAMPTON,  and  the  Guardians  of  the  Poor  within  the  Town 
and  County  of  the  Town  of  SOUTHAMPTON.     Feb.  16. 

No  appeal  lies  against  an  order  of  Jueticea  under  stat  8  A  9  Vict  o.  126,  8.  58,  determining  the 
place  of  eettlement  of  a  lanatic  pauper  confined  under  the  provisions  of  that  Act. 

On  appeal  against  an  order  of  two  justices  in  and  for  the  town  and 
county  of  the  town  of  Southampton,  dated  June  22d,  1846,  the  Sessions 
quashed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  special 
case. 

It  appeared  by  the  case  that  the  justices,  by  their  said  order,  made 
under  stat.  8  &;  9  Vict.  c.  126,  s.  58  (and  set  out  in  the  case),  adjudged 
the  last  legal  place  of  settlement  of  William  Henry  Stay,  a  lunatic 
pauper,  to  be  in  the  parish  of  Tarrant  Hinton,  in  the  county  of  Dorset. 

The  questions  for  this  Court  were:  Whether  by  law  the  appellants 
could  appeal  against  the  said  adjudication :  and,  if  they  could,  Whether 
the  ^adjudication  was,  under  the  circumstances  stated,  good  and  r^n-ir* 
Yalid.  There  were  several  objections  on  which  the  second  ques-  ^ 
tion  arose :  among  others,  that  no  copy  of  the  examinations  or  other 
evidence  on  which  the  order  appealed  against  was  made  had  been  sent 
to  the  parish  officers  of  Tarrant  Hinton.  But  this  objection  was  given 
up  on  the  argument; (a)  nor  was  any  insisted  upon,  except  that  the 
appeal  did  not  lie. 

Phinn  (who  was  to  have  argued  against  the  order  of  Sessions)  men- 
tioned Regina  v.  Tyrwhitt,  12  Q.  B.  292  (E.  C.  L.  R.  vol.  64),  and 
Regina  v,  St.  Pancras,  12  Q.  B.  298  (E.  C.  L.  R.  vol.  64). 

C.  Saunders  and  Masset/j  in  support  of  the  order  of  Sessions. — Stat. 
8  &  9  Vict.  c.  126,  s.  57,  enacts  that  the  lunatic,  when  confined  under 
this  act,  shall,  for  the  purpose  of  the  act,  be  deemed  « to  belong  to  and 
continue  chargeable  to"  the  parish  from  which  he  shall  have  been  sent, 
<<  until  such  parish  shall  in  due  course  of  law,  as  in  the  case  of  any 
other  pauper,  have  established  that  such  lunatic  is  settled  in  some  other 
parish,"  &c.  That,  by  clear  implication,  gives  an  appeal  against  the 
adjudication  of  settlement.  The  « due  course  of  law"  is  the  course 
usually  pursued  in  the  case  of  an  order  of  removal.  That  is,  that,  if 
the  adjudication  be  not  acquiesced  in,  the  settlement  shall  have  been 
investigated  and  affirmed  on  appeal  against  the  adjudication,  or  an 
appeal  against  the  order  of  maintenance.  Sect.  58,  which  empowers 
the  justices  to  pronounce  upon  the  settlement,  is  followed  by  sections 
61,  62,  which  enable  justices  to  make  orders  of  *maintenance  r^o^^ 
and  reimbursement  upon  the  parish  from  which  the  lunatic  was  ^ 
removed,  or,  if  his  settlement  shall  have  been  discovered  to  be  in  a 
different  parish,  then  on  such  last-mentioned  parish.     And  sect.  62 

(a)  Reference  was  made  to  Regina  v.  Justices  of  Middlesex,  5  D.  A  L.  9;  see  Regiua  v.  Jus- 
ttoes  of  Olamorganshire,  13  Q.  B.  561  (E.  C.  L.  R.  vol.  66). 
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provides  that  the  parish  «  afiected  by  such  order,  may  appeal  against 
the  same  in  like  manner  as  if  the  same  were  a  warrant  of  removal  ;'* 
and  the  appellants  and  respondents  «  shall  have  all  the  same  powers, 
rights,  and  privileges,  and  be  subject  to  the  same  obligations,  in  all 
respects,  as  in  the  case  of  an  appeal  against  a  warrant  of  removal." 
That  clause  is  the  last  of  a  series ;  it  was  not  necessary  that  provision^ 
should  have  been  expressly  made  for  appealing  at  an  earlier  stage  of 
the  procedure :  it  follows,  from  the  terms  in  which  the  appeal  is  ulti- 
mately given,  that  parties  aggrieved  by  orders  may  appeal  either  when 
an  adjudication  of  settlement  is  made  under  sect.  58,  or  when  an  order 
for  payment  is  made  under  sects.  57  and  62 :  as,  in  the  case  of  an 
ordinary  pauper,  the  appeal  may  be  against  either  the  order  of  removal 
or  the  removal  itself;  Regina  v.  Justices,  &c.,  of  Yorkshire,  2  Dowl.  & 
L.  488,  Regina  v.  The  Recorder  of  Leeds,  8  Q.  B.  623  (E.  C.  L.  R. 
vol.  55).  If  the  appeal  could  not  in  any  case  be  lodged  before  the 
appellants  were  affected  by  some  proceedings  founded  on  the  adjudica- 
tion, great  inconvenience  might  arise :  witnesses  might  be  dead  and 
documents  lost.  The  lunatic  might  recover  before  any  act  was  done 
which  could  be  the  subject  of  an  appeal ;  and  then  the  parish  charged 
with  the  settlement  would  be  concluded  for  ever  by  an  order  unappealed 
against. 

Phinn  was  not  further  heard. 
*fti  ft!  *CoLERiDGE,  J. — I  think  no  appeal  lies.  The  power  of  appeal 
^  cannot  be  inferred  from  a  supposed  inconvenience  in  its  being 
withheld.  It  must  be  given  by  express  words  or  by  necessary  implica- 
tion. In  this  case  we  find  neither.  It  is  argued,  from  the  words  <^  in 
due  course  of  law*'  in  sect.  57,  that  the  course  of  investigation  may 
be  pursued  up  to  an  appeal,  because  the  settlement  is  not  otherwise 
"  established"  in  due  course  of  law.  But  the  next  section,  which  gives 
the  justices  power  to  adjudicate  on  the  settlement,  enacts  that,  if  there 
be  satisfactory  evidence,  they  *«  shall,  by  order  under  their  hands  and 
seals,  adjudge  such  settlement  accordingly:"  and  it  adds  nothing  as  to 
an  appeal.  Sects.  59,  60,  61,  have  no  bearing  on  the  question.  Sect. 
62  proceeds  upon  the  supposition  that  the  pauper  is  adjudged  to  be 
settled  in  a  parish  other  than  that  from  which  he  was  sent  to  the  asylum ; 
in  which  case  he  is  not  to  be  removed  to  the  parish  of  settlement,  but 
deemed  to  belong  to  it  as  if  residing  there ;  and  the  justices  are  autho- 
rized to  make  an  order  upon  that  parish  for  the  payment  of  past  and 
future  expenses :  and  here  it  is  provided  that  the  officer  of  the  parish 
<«  affected  by  such  order,  may  appeal  against  the  same  in  like  manner 
as  if  the  same  were  a  warrant  of  removal."  It  would  be  strange  if  an 
appeal  were  expressly  given  in  this  case,  as  against  an  order  of  removal, 
and  an  appeal  not  given  in  terms,  but  yet  contemplated,  in  the  case  of 
an  adjudication  of  settlement.  And,  further,  it  has  been  decided  that 
that  adjudication  may  be  contested  on  appeal  against  the  order  of  main- 
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tenance.(a)  The  legislature  has  chalked  *out  the  whole  mode  r^o-iq 
of  procedure ;  and  it  appears  conclusivel j  that  no  appeal  is  ^ 
given  against  the  mere  adjudication  of  settlement.  The  alleged  incon- 
venience has  been  exaggerated :  but,  if  there  were  an  inconvenience,  it 
stands  upon  plain  principles  that  this,  of  itself,  could  be  no  warrant  for 
an  appeal;  and  it  must  be  supposed  that  the  parish  where  the  settle- 
ment is  adjudged  to  be  will  in  the  course  of  ulterior  proceedings  take 
measures  to  get  rid  of  the  burden  if  the  pauper  is  not  really  settled 
with  them.  It  is  suggested  by  Mr.  Massey  that,  if  the  lunatic  becomes 
sane  and  is  discharged,  there  will  be  no  opportunity  of  appeal  against 
the  adjudication  of  settlement :  but  there  must,  even  in  that  case,  be 
an  order  for  expenses  of  the  inquiry,  and  of  conveyance  to  the  place  of 
confinement ;  and  on  service  of  that  order  there  will  be  an  opportunity 
to  appeal.  There  may  have  been  good  reasons  why,  in  this  statute, 
under  which  the  adjudication  of  settlement  has  not  the  same  conse- 
quences as  under  the  ordinary  poor  law,  the  legislature  may  have  been 
silent  as  to  appeal  on  the  mere  question  of  settlement,  and  may  not  have 
thought  proper  to  assimilate  the  proceedings  in  all  respects  to  those 
under  the  general  poor  law. 

Erle,  J. — An  appeal  does  not  lie  unless  by  the  express  words  of  a 
statute  or  by  necessary  implication  from  the  words.  In  this  instance 
I  find  neither.  There  is  no  analogy  between  this  case  and  that  of  a 
common  order  of  removal.  Under  an  order  adjudicating  the  settle- 
ment of  a  lunatic  I  cannot  imagine  any  grievance  to  arise  unless  an 
order  for  maintenance  and  expenses  be  founded  upon  it.  The  orders, 
together,  then  become  equivalent  in  force  to  an  order  *of  removal.  r^Q9/\ 
Under  a  common  order  of  removal  the  pauper  may  be  removed  ^ 
as  soon  as  the  order  is  made :  by  the  adjudication  of  settlement  no  per- 
son is  warranted  in  taking  the  lunatic  under  his  control ;  that  authority 
is  given  by  the  order  to  remove  and  to  receive.(6)  The  order  for  ex- 
penses of  removal  and  maintenance  is  binding,  by  sect.  62,  till  reversed 
on  appeal ;  but  there  is  no  clause  which  enacts  so  as  to  the  adjudica- 
tion of  settlement. (c)  Ord,er  of  Sessions  quashed. 

(a)  See  £x  parte  Monkleigh,  5  Dowl.  A  L.  404 ;  Regina  v,  Tjrrwhitt,  12  Q.  B.  292  (E.  0.  L.  R. 
▼oL  64) ;  Regina  v.  St  Pancras,  12  Q.  B.  298  (B.  C.  L.  R.  vol.  64). 
{b)  Sect  48.  (c)  Ko  other  Judge  was  present 


820  MARKWELL  ».  DYSON.    H.  V.  1850. 


MARKWELL  v.  DYSON.    Fei.  26. 

The  Clerk  of  the  Papen  of  the  Queen's  Prison,  appointed,  nnder  stat  &  A  d  Viet.  e.  22,  by  tbo 
Secretary  of  State  at  a  fixed  salary,  holds  in  effect  the  same  office  as  the  Clerk  of  the  Papers  of 
the  Queen's  Bench  Prison,  appointed,  ander  stat  27  6.  2,  c.  17,  by  the  Marshal  of  the  Mar» 
shalsea :  and  that  office  was  one  belonging  to  the  Court  of  Queen's  Bench,  and  eonsequentlj 
within  the  provisions  of  sUts.  11  G.  4  A  1  W.  i,  o.  58,  and  1  A  2  W.  4,  c.  35.  * 

Held,  therefore,  that  the  Clerk  of  the  Papers  of  the  Queen's  Prison  is  entitled  to  insist  on  pay- 
ment to  him  of  the  fees  sanctioned  by  the  Commissioners  nnder  stat  1  A  2  W.  4,  e.  36,  ia 
order  that  he  may  account  for  them  to  the  Treasury. 

Keene,  on  behalf  of  the  plaintiff,  obtained  a  rule  in  this  term,  call- 
ing on  Mr.  Evison,  the  Clerk  of  the  Papers  in  the  Queen's  Prison,  to 
show  cause  why  he  should  not  be  attached  for  a  contempt  in  refusing  to 
receive  a  writ  of  habeas  corpus  ad  satisfaciendum  unless  he  were  paid 
2L  17«.  id.  for  fees.  In  the  same  term,(a)  Sir  J.  Jervtiy  Attorney- 
General,  M.  D.  Hill  and  WeUby  showed  cau8e,(a)  and  Keene  supported 
the  rule. 

*M'i  1       Counsel  for  the  defendant  said  that  the  remedy  of  *the  plain- 
•^  tiff,  supposing  the  fees  not  to  be  demandable,  was  not  by  attach- 
ment ;  but  they  waived  all  formal  objections,  and  prayed  the  Court  to 
decide  whether  the  fees  were  to  be  taken  or  not.  Cur.  adv.  vult. 

The  facts  disclosed  by  the  affidavits,  the  statutes  referred  to,  and  the 
arguments  used,  sufficiently  appear  in  the  judgment  of  the  Court,  which 
was  now  delivered  by 

Patteson,  J. — After  stating  the  nature  of  the  application,  his  Lord- 
ship said : 

The  writ  was  issued  at  the  instance  of  the  plaintiff  for  the  purpose 
of  charging  the  defendant  in  execution.  The  question  was,  whether 
the  Clerk  of  the  Papers  of  the  Queen's  Prison  had  a  right  to  require 
payment  of  any  fee  at  all  by  the  plaintiff  for  receiving  the  writ. 

Before  the  passing  of  stat.  5  &  6  Vict.  c.  22,(i)  the  office  of  Clerk  of 
the  Papers  of  the  Queen's  Bench  prison  was,  by  stat.  27  G.  2,  c.  17,  s. 
7,  in  the  gift  of  the  Marshal  of  the  Marshalsea  of  the  Court  of  Queen's 
Bench ;  and  the  appointment  was  by  that  statute  to  be  for  as  long  as 
the  person  appointed  should  behave  himself  well  in  the  office.  Such  an 
appointment  would  give  an  office  for  life,  subject  to  the  power  of  the 
Court  of  Queen's  Bench  under  the  8th  section  of  the  act  to  remove  for 
neglect  or  misbehaviour. 

In  1829,  Willif^m  Hewitt  was  appointed  Clerk  of  the  Papers  by  the 

then  Marshal  of  the  Queen's  Bench,  and  held  the  office  at  the  time  of 

*8991  *^®  passing  of  stat.  11  G.  4  *&  1  W.  4,  c.  58,  and  stat.  1  &  2 

•^  W.  4,  c.  35.     By  the  first  of  these  statutes,  persons  holding 

offices  in  or  belonging  to  any  of  the  Superior  Courts  at  Westminster 

(a)  Janaaiy  24th,  1850,  before  Pattbsox,  Coleridge,  and  Wig  htm  ah,  Js. 
(6)  **  For  consolidating  the  Queen's  Bench,  Fleet,  and  Marshalsea  Prisons,  and  for  regulating 
the  Queen's  Prison.' 
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were  to  farnisb  an  account  of  the  fees  and  emoluments  of  their  offices  (a) 
to  the  Commissioners  appointed  under  that  Act ;  and,  by  sect.  4,  the 
Commissioners  were  to  inquire  into  the  legality  as  well  as  the  amount 
of  the  fees,  and  might  require  proof  to  be  made  upon  oath.  By  sects. 
7  and  8  all  fees  that  were  legally  received  should  continue  to  be  received 
until  otherwise  directed,  and  be  accounted  for  to  the  Treasury.  By  the 
last  of  the  above  statutes  (1  &  2.  W.  4,  c.  85),  all  fees  which  the  Com- 
missioners deemed  reasonable,  and  which  had  been  received  for  fifty 
years  before  the  24th  May,  1831,  should  be  taken  to  be  legal  fees. 

Upon  the  inquiry  before  the.  Commissioners  under  these  acts  of  par- 
liament, a  list  of  the  fees  which  were  proved  by  oath  to  have  been 
received  by  the  Clerk  of  the  Papers  of  the  Queen's  Bench  Prison  for 
fifty  years  before  the  24th  of  May,  1831,  was  submitted  to  the  Commis- 
sioners ;  and  such  fees  were  by  them  deemed  to  be  reasonable ;  they 
were  therefore  to  continue  to  be  received  until  other  directions  should 
be  given  by  competent  authority,  and  were  accordingly  received  by  the 
Clerk  of  the  Papers  of  the  Queen's  Bench  Prison  down  to  the  passing 
of  Stat.  5  &  6  Vict.  c.  22,  and  were  accounted  for  to  the  Treasury. 

Mr.  Hewitt  continued  to  hold  the  office  of  Clerk  of  the  Papers  of  the 
Queen's  Bench  Prison  until  the  passing  of  stat.  5  &  6  Vict.  c.  22,  when 
he  retired.  By  that  statute,  the  prisons  of  the  Fleet  and  Marshalsea 
*were  abolished,  and  the  prison  of  the  Queen's  Bench  was  r^Qoq 
constituted  (under  the  name  of  the  Queen's  Prison)  the  only  *- 
prison  for  those  who  might  have  been  imprisoned  in  the  Queen's 
Bench,  the  Fleet,  or  the  Marshalsea ;  and  all  the  offices  in  the  prisons 
of  the  Fleet  and  Marshalsea  were  abolished  ;  and  the  future  appoint- 
ment of  the  officers  of  the  Queen's  Prison,  as  well  as  the  regulation  of 
the  prison  itself,  was  given  to  the  Secretary  of  State  of  the  Home 
Department.  Some  offices  of  the  Queen's  Bench  prison  were  to  be 
abolished  upon  the  next  vacancy ;  but  the  greatest  number  of  offices 
remained  as  before,  and  amongst  them  the  Clerk  of  the  Papers,  who 
was,  however,  upon  the  next  vacancy  to  be  paid  by  a  salary  ;  and,  upon 
the  retirement  of  Mr.  Hewitt,  Mr.  Evison  was  appointed  Clerk  of  the 
Papers  with  a  fixed  salary  of  4001.  per  annum. 

The  fees,  however,  which  before  the  passing  of  stat.  5  i  6  Vict.  c. 
22,  had  been  received  by  the  Clerk  of  the  Papers  and  accounted  for  to 
the  Treasury,  continued  to  be  received  and  accounted  for  after  the  Act 
had  taken  effect,  in  the  same  manner  that  they  had  been  before.  And 
the  question  before  us  was,  whether,  after  that  Act  took  effect,  and  the 
present  Clerk  of  the  Papers  had  been  appointed  with  a  fixed  salary,  he 
could  lawfully  insist  upon  being  paid  the  usual  fees  for  the  performance 
of  his  duty,  not  indeed  for  his  own  benefit,  but  to  be  accounted  for  to 
the  Treasury :  and  we  are  of  opinion  that  he  could. 

Though  the  appointment  of  the  Clerk  of  the  Papers  of  the  Queen's 

(a)  Which  should  have  become  duo  in  the  lost  teu  years.     Sect.  1. 

VOL.  XIV.— 64  2  U 
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Bench  Prison  was  not  by  the  Court  or  the  Chief  Justice,  we  entertain 
no  doubt  but  that  his  oflSce  was  one  belonging  to  the  Court,  and,  as 
such,  within  stat.  11  G.  4  &  1  W.  4,  c.  58,  and  stat.  1  &  2  W.  4, 

*ft9dl  *^'  ^^ '  *^^  ^^^^  ^^®  ^®®®  which  were  enumerated  in  the  lists 
-*  approved  by  the  Commissioners  might  be  legally  claimed  and 
received  by  him,  until  otherwise  directed.  It  is  true  that  the  present 
Clerk  of  the  Papers,  Mr.  Evison,  is  in  a  different  position  from  his  pre* 
decessor,  Mr.  Hewitt,  being  paid  by  a  salary,  and  not  by  fees  ;  and 
his  appointment  was  by  the  Secretary  of  State,  under  stat.  5  &  6  Vict, 
c.  22,  instead  of  the  Marshal ;  but  those  circumstances  do  not  appear 
to  us  to  determine  the  question.  The  office  of  Clerk  of  the  Papers  of 
the  Queen's  Prison  is  in  effect  the  same  as  that  of  Clerk  of  the  Papers 
of  the  Queen's  Bench  Prison,  with  some  additional  duties.  The  salary 
which  he  receives  is  not  said  by  the  Act  to  be  in  lieu  of  fees :  and,  until 
otherwise  directed  by  competent  authority,  we  think  he  was  justified  in 
insisting  upon  payment  of  the  same  fees  that  had  been  theretofore  paid 
to  the  Clerk  of  the  Papers  of  the  Queen's  Bench  Prison  whilst  it 
belonged  to  that  Court  only,  and  which  had  been  found  to  be  legal  and 
reasonable  by  the  Commissioners,  and  were  accounted  for  by  him  to  the 
Lords  of  the  Treasury.  Until  some  change  is  made  by  the  Legisla- 
ture, or  others  competent,  with  respect  to  the  payment  of  those  fees, 
the  Clerk  of  the  Papers  appears  to  us  justified  in  insisting  upon  pay- 
ment of  them  ;  and  the  rule  therefore  in  this  case  will  be  discharged, 
without  costs.  Rule  discharged.(a) 

(a)  Reported  by  0.  Blsckbarn,  Bsq. 


,  „  *ROBERT  BUNTER  and  THOMAS  FISHER  v.  HENRY 
^^^^  CRESSWELL,  Clerk.    Feb.  26. 

A  seqaestraUon  isened  od  a  judgment  of  this  Coart,  against  a  beneficed  olergyman:  it  was  pub- 
lisbed,  and  the  sequestrator  entered  into  receipt  of  the  profits  of  the  benefice.  Subseqaeotlj 
the  defendant  (by  proceedings  nnder  stat  Z  k  A  Vict.  c.  86)  was  suspended  from  aU  exercise 
of  his  office,  and  from  receiving  the  fruits  of  his  benefice^  for  eighteen  months.  The  Bishop 
issued  a  sequestration  on  this  sentence,  to  a  different  sequestrator,  which  was  published  :  the 
judgment  debt  for  which  the  first  sequestration  had  issued  being  stiU  unsatisfied.  On  a  ru]« 
calling  upon  the  bishop  to  show  cause  why  he  should  not  pay  the  plaintiff,  at  whose  suit  the 
first  sequestration  issued,  the  profits  of  the  benefice  received. 

Held,  that  the  suspension,  for  the  time  of  its  endurance,  operated  in  respect  of  perception  of 
the  profits,  as  amotion  would  have  done,  not  only  against  the  clerk,  but  against  his  creditors ; 
and  the  rule  was  discharged  as  to  the  profits  received  after  the  second  sequestration  was  pub- 
lished. 

The  plaintiffs,  in  Trinity  term  1848,  obtained  a  rule  calling  on  the 
Bishop  of  Bath  and  Wells  to  show  cause  why  he  should  not  pay  to  the 
plaintiffs  the  sum  of  5112.  8«.  \d.  levied  under  the  writ  of  sequestrari 
facias  issued  in  this  cause.     Upon  the  hearing  of  the  rule  it  was  ordered 
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that  the  Bishop  should  pay  to  the  plaintiffs  1452.  15«.  6t2.,  being  the 
amount  of  the  profits  received  before  13th  September,  1846,  and  that, 
as  to  tlie  profits  received  after  that  date,  amounting  to  3652.  7^.  7<2., 
the  facts  should  be  stated  for  the  opinion  of  the  Court  in  a  special  case, 
which  was  done  accordingly.  The  special  case  was  argued  in  last  Hilary 
term(a)  by  Montagu  Smith  for  the  plaintiffs  and  Rogers  for  the  Bishop. 

Cur,  adv.  vult. 

The  facts  stated  in  the  case,  and  the  arguments  of  counsel,  suffi- 
ciently appear  in  the  judgment  of  the  Court,  which  was  now  delivered  by 

Pattbson,  J. — In  this  case  a  sequestrari  facias  *issued  out  of  p^o,^/. 
this  Court  in  April,  1843,  on  a  judgment  recovered  against  the  ^ 
defendant  in  the  March  preceding ;  it  was  addressed  to  the  Bishop  of 
Bath  and  Wells,  who,  in  November,  1843,  issued  his  sequestration,  and 
sequestered  the  defendant's  vicarage  of  Creech  St.  Michael.  Publica- 
tion immediately  took  place;  and  the  sequestrator  entered  into  the 
receipt  of  the  profits  of  the  benefice. 

In  1844  a  proceeding  was  promoted  in  the  Arches  Court  against  the 
same  defendant,  under  the  Church  Discipline  Act  (3  &  4  Vict.  c.  86) : 
and,  on  the  12th  February,  1846,  a  decree  was  pronounced,  by  which 
he  was  suspended,  for  eighteen  months  then  next  following,  <<  from  all 
discharge  and  function  of  his  clerical  office,  and  the  execution  thereof, 
that  is  to  say,  from  preaching  the  word  of  God,  administering  the 
sacraments,  and  celebrating  all  other  duties  a,nd  offices  in  the  said  church 
and  parish,  and  elsewhere  within  the  province  of  Canterbury,  and  from 
taking  and  receiving  the  fruits,  tithes,  rents,  profits,  salaries,  and  other 
ecclesiastical  rights,  dues,  and  emoluments  whatsoever,  belonging  or 
appertaining  to  the  said  vicarage  and  church.'' 

This  judgment  was  duly  published  on  the  8th  March,  1846:  and,  on 
the  10th  September,  1846,  the  Bishop  of  Bath  And  Wells  issued  his 
sequestration,  to  a  different  sequestrator,  which  was  duly  published  on 
the  13th  September,  1846. 

The  question  for  our  consideration  is,  substantially,  what  effect,  if 
any,  this  sequestration  has  upon  that  previously  in  operation ;  and  that 
question  must  depend,  for  its  answer,  upon  the  nature  and  effect  of  the 
judgment  of  suspension.  It  was  not  contended  that  *the  pre-  rmQoj 
vious  sequestration,  issued  under  the  authority  indirectly  of  this  ^ 
Court,  took  away  from  the  Court  Christian  the  jurisdiction  to  suspend, 
or  from  the  Bishop  the  power  and  duty  to  issue  the  second  sequestration 
in  execution  of  that  sentence ;  but  that,  to  the  extent  of  the  <<  ecclesi- 
astical goods,"  to  which  it  applied,  it  so  took  them  out  of  the  incumbent 
as  to  prevent  the  second  sequestration  from  operating  upon  them. 
And,  as  the  first  writ  is  in  effect  in  terms  as  large  as  the  second,  if 
this  argument  can  be  sustained,  it  must  render  the  second  wholly 
inoperative,  until  the  judgment  in  respect  of  which  it  issued  be  satisfied. 

The  vicar,  it  was  said,  was  put  out  of  possession  by  the  first  writ ; 

(a)  January  25th.    Before  PAmsoir,  OolbridoSj  and  WiaHXMAir.  Ja, 
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and  therefore  there  was  nothing  for  the  second  to  attach  upon.  For 
this  point  the  cases  of  Doe  dem.  Morgan  v.  Bluck,  8  Camp.  447,  and 
Harding  v.  Hall,  10  M.  &  W.  42,t  were  relied  upon ;  bat  neither  case 
seems  to  us  to  establish  the  proposition  in  the  sense  in  which  it  was  pot 
forward  in  the  argument.  In  the  former,  the  defendant  had  received 
proper  notice  to  quit  the  glebe  land  of  which  he  was  tenant  to  the  rec- 
tor at  Christmas,  1812 ;  the  demise  by  the  rector  was  laid  on  the  1st 
of  January,  1813 ;  and  the  sequestration  relied  on  for  the  defendant  as 
ousting  his  title  to  sue  was  not  issued  till  the  8d ;  it  could  not  therefore 
be  disputed  that  the  rector  had  a  good  title  on  the  day  of  the  demise, 
which  was  all  that  was  decided.  Mr.  Justice  Dampier  indeed  went  on 
to  say,  and  correctly  we  think,  that  the  rector  was  not  entitled  to  the 
possession  of  the  lands,  and  that  he  could  not  sue  out  a  writ  of  habere 
facias  possessionem ;  but  the  right  to  be  restored  to  the  actual  posses- 
*ft9«1  ®*^^'  whereby  he  would  defeat  the  operation  of  *the  previous 
^  writ  of  execution,  may  well  be  out  of  him,  and  yet  he  may  for 
certain  purposes  have  a  possession  in  law,  and  the  living  be  full  of  him, 
so  as  to  make  it  subject  to  the  sentence  of  the  Ecclesiastical  Court.  In 
the  second  case  the  point  did  not  directly  arise.  The  question  was  as 
to  the  right  of  action,  and  for  that  purpose  as  to  the  possession  in  the 
sequestrator  under  the  writ  of  execution ;  Parke,  B.,  speaking  with 
reference  to  this,  uses  the  expression  that  the  publication  of  the  seques- 
tration takes  the  possession  out  of  the  rector  and  places  it  in  the 
Bishop.(a)  Lord  Abinoer  and  Baron  Alderson  speak  undecidedly  on 
this  point ;  and  Rolfe,  B.,  says  nothing.  But  we  apprehend  it  is  clear 
that  the  defendant  remained  vicar  after  the  first  writ  published ;  the 
vicarage  was  full  of  him ;  he  might  have  been  deprived  of  it,  he  might 
have  resigned  it,  both  which  suppose  a  previously  existing  possession  in 
some  sense ;  nor  could  it  be  disputed  that  in  either  of  these  events  the 
title,  and  the  possession  of  the  sequestrator,  or  rather  the  Bishop,  under 
the  first  writ,  would  have  determined. 

So  that  the  question  is  really  brought  to  that  of  the  effect  of  suspen- 
sion. Amotion  would  have  determined  the  effect  of  the  first  writ,  as 
death  would  have  done,  permanently ;  will  suspension  have  for  the  time 
the  sanij  or  a  less  effect  ?  Bishop  Gibson  (Codex,  vol.  ii.  p.  1047,  ed.  2) 
says  that  suspension  ab  officio  et  beneficio  jointly,  or  ab  officio,  or  bene- 
ficio,  singly,  may  be  called  a  temporary  degradation  or  deprivation^  or  both: 
and  the  authority  which  he  cites,  and  others  to  which  we  have  referred, 
bear  out  this  description  of  it.  It  is  degradation,  and  deprivation,  but 
both  in  a  qualified  sense,  because  only  temporary ;  and  therefore  (because, 
«$^9Q1  *^^^^  ^^^  ^^^^  ^^^  expired,  and  the  conditions  which  the  sen- 
^  tence  may  collaterally  impose  are  fulfilled,  the  Court  contemplates 
that  the  Priest  will  resume  the  exercise  of  his  functions  and  re-enter 
into  the  enjoyment  of  his  benefice)  he  is  neither  solemnly  degraded 

(a)  10  M.  dk  W.  63. 
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(the  insignia  of  his  order  are  not  stripped  from  him),  nor  is  he  absolutely 
amoved  from  his  benefice.  The  distinction  is  well  stated  in  the  follow- 
ing passage,  to  be  found  in  the  Institutiones  Ganonicse  of  J.  Devotns, 
torn.  4,  p.  257,  tit.  xx.  s.  6  (Rome,  1826).  «Accedit,  quod  clerici 
sacris  officiis,  aut  ecclesiasticis  stipendiis  suspensi  dignitatem,  et  benefi- 
cium  non  amittunt,  sod  tantum  privantur  fructibus  beneficii,  aliisque 
inde  pendentibus,  suique  ordinis,  ac  dignitatis  munera  exercere  prohi- 
bentur.  Verum  depositio  non  solum  clericum  ab  omni  munere  ordinis, 
ac  beneficii  repellit,  sed  eum  etiam  officio,  et  beneficio  omnino  privat, 
titulumqne  aufert,  ita  ut  ad  illud  sine  nova  collatione  redire  nequeat." 
In  the  sense  in  which  we  are  now  considering  it,  suspension  can  only 
take  place  with  regard  to  ecclesiastical  persons;  but  the  term  is  a 
generic  one  in  the  Canon  Law,  and  laymen  may  incur  it ;  and  this  we 
mention  because  the  eifect  of  it  in  the  latter  case  furnishes  an  analogy 
which  illustrates  the  case  in  hand.  By  stat.  5  &  6  £.  6,  c.  4,  s.  1, 
against  quarrelling  and  fighting  in  churchyards,  the  Ordinary  for  the 
offence  specified  may  stupend  the  offender,  if  he  be  a  layman,  ab 
ingressu  ecclesiee,  if  a  clerk,  from  the  ministration  of  his  office,  for  so 
long  a  time  as  he  shall  by  his  discretion  think  meet  and  convenient, 
according  to  the  fault.  This  suspension  of  a  layman  ab  ingressu  ecclesin 
Bishop  Oib8on(a)  says  may  be  called  a  ^temporary  excommunica-  r^icooA 
tion ;  and  it  seems  to  have  borne  the  same  relation  to  absolute  ^ 
excommunication,  which  suspension  for  a  time  does  to  degradation  and 
deprivation.  Each  was  imposed  for  lighter  offences ;  when  they  were 
exhausted,  the  party  resumed  the  enjoyments  from  which  he  had  been 
debarred,  without  formal  restoration  or  new  collation ;  the  suspended 
layman  continued  a  member  of  the  church,  and  the  suspended  clerk  con- 
tinues a  priest  and  incumbent ;  though  both  are  debarred  from  the  enjoy- 
ment of  the  respective  rights,  which  such  continuance  would  in  itself 
imply. 

If,  however,  any  one,  who  in  any  sense  claims  under  the  suspended 
clerk,  can  claim  to  receive  the  fruits  and  profits  of  the  benefice,  two 
inconveniences  will  follow :  First,  They  are  withdrawn  from  the  object 
for  which  they  were  primarily  bestowed, — the  due  maintenance  of  him 
who  performs  the  duties  and  bears  the  burthens  of  the  cure.  The 
church  being  for  the  time  in  substance  deprived  of  its  minister,  it  is 
cast  upon  the  bishop  to  provide  for  the  temporary  vacancy ;  and,  to 
enable  him  to  do  so,  he  is  to  receive  the  profits,  not,  as  when  he  receives 
them  in  the  execution  of  a  writ  from  a  temporal  court,  as  a  sort  of 
sheriff,  with  a  liability  to  account  to  the  Court  for  his  receipts,  but  in 
virtue  of  his  office  of  chief  pastor,  responsible  to  no  one  so  long  as  the 
church  is  properly  supplied.  But  this  he  cannot  do,  if  the  funds  for 
the  maintenance  of  the  minister  may  be  kept  from  him  by  any  prior 
execution  or  incumbrance.     Secondly,  The  very  end  of  the  sentence 

(a)  Codezi  toI.  ii.,  p.  1047  (ed.  2). 
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will  be  frustrated.  In  considering  the  principle  which  must  goyem 
this,  the  statutes  which  prevent  the  charging  of  benefices  by  incum- 
bents, which  do  not  indeed  operate  against  executions  or  judgments, 
*9<^M  *™^7  ^^  ^^^^  ^^^  ^^  view:  if  the  encumbrancer,  whether  in  the 
-^  capacity  of  creditor  or  any  other,  may  maintain  his  claim  against 
the  bishop,  the  suspended  incumbent  in  effect  is  the  receiver  of  the 
profits ;  either  hi$  debt  is  paid  thereby,  or  his  grantee  is  receiving  the 
fruits  of  his  grant,  but  both  in  virtue  of  his  right ;  so  that  his  right 
must  be  held  to  exist  at  the  very  time  when  by  the  sentence  it  has  been 
taken  away. 

We  cannot  therefore  agree  in  placing  the  parties,  the  plaintiffs  on 
the  one  hand,  and  the  bishop  on  the  other,  as  the  counsel  for  the  plain- 
tiffs felt  compelled  to  do,  in  the  relation  of  contending  encumbrancers, 
whose  rights  inter  se  were  to  be  determined  by  priority  of  date :  it 
appears  to  us  that,  if  the  plaintiffs  can  maintain  their  right  now,  they 
could  equally  do  so  if  they  were  posterior  in  the  date  of  their  charge ; 
because  the  only  foundation  on  which  they  can  stand  is  on  the  existence 
of  such  an  interest  in  the  incumbent  after  suspension  as  would  be 
available  to  answer  the  writ  of  execution ;  and,  whether  it  came  earlier 
or  later,  the  writ  would  attach  on  this,  if  it  were  in  existence. 

No  direct  authority  was  furnished  us  in  the  argument,  nor  have  we 
been  able  to  find  any ;  we  have  been  compelled  therefore  to  decide  this 
case  upon  principle ;  and  it  seems  to  us  that,  on  principle,  it  is  clear 
that  the  suspension,  for  the  time  of  its  endurance,  operates,  in  respect 
of  the  perception  of  the  profits,  as  amotion  or  death ;  that  the  plain- 
tiffs' right  therefore  is  suspended  from  the  13th  September,  1846,  the 
date  of  publication  of  the  second  sequestration.  Nor  is  there  any 
hardship  in  this :  every  creditor  of  a  beneficed  clergyman  knows  that 
his  recourse  to  the  ecclesiastical  goods  of  his  debtor  is  of  a  limited 
^QOQ-i  nature,  determinable  by  his  '^'death,  resignation,  or  amotion ;  and, 
^•^  such  as  it  is,  it  is  in  addition  to  the  same  absolute  recourse  to 
his  lay  goods  and  lands  as  the  creditor  has  against  a  layman. 

A  second  point  (a)  was  made  in  the  argument,  that  the  Bishop  was 
estopped  by  his  return  from  contesting  this  matter :  and  we  decided 
that,  under  the  circumstances,  he  was  not. 

The  rule  therefore  will  be  discharged  as  to  the  sum  of  3652.  7«.  7i2., 
the  amount  received  since  the  13th  September,  1846,  but  without  costs 

Rule  discharged  accordingly .(6) 

(a)  As  IhiB  point  was  of  no  general  eonseqnencei  the  facts  relating  U>  it  are  not  stated. 

(b)  Reported  by  G.  Blaekbom,  Esq. 
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ARDEN  V.  SULLIVAN.    Feb.  26. 

An  agreement  of  demise  for  three  years,  executed  in  March  1845,  in  writing  but  not  by  deed, 
was  preTcnted  from  operating  as  a  loose  by  stat.  7  A  8  Vict  c.  76,  and  was  not  re-established 
as  a  lease  by  stat  8  A  9  Viot  c.  106,  which  repealed  the  former  act^  but  took  effect  only  as 
from  October  1845. 

A  tenant  entered  into  possession  of  a  house  under  such  agreement,  made  with  A.  and  B.,  paid 
them  rent,  and  so  became  tenant  from  year  to  year  to  them,  on  such  terms  of  the  agreement  * 
as  were  not  inconsistent  with  a  yearly  tenancy.  Afterwards  A.  assigned  all  his  interest  ip 
the  premises  to  B.  The  tenant  continued  in  occupation,  and  paid  rent  to  B.  singly.  Held  that, 
vnder  these  circumstances,  it  was  to  be  presumed,  in  the  absence  of  proof  to  the  contrary,  that 
the  tenant  bad,  in  consideration  of  B.  permitting  him  to  continue,  agreed  to  hold  of  B.  on 
the  terms  on  which  he  had  held  of  A.  and  B. :  and  that  an  action  lay  at  the  suit  of  B.  singly 
against  the  tenant  for  not  putting  the  premises  in  repair  and  keeping  them  repaired :  there 
being  a  stipulation  to  that  effect  in  the  agreement  with  A.  and  B.,  and  that  being  a  term  not 
inconsistent  with  a  yearly  holding. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that  de- 
fendant, at  his,  defendant's,  request,  had  become  and  was  tenant  to 
plaintiff  of  a  house,  upon  and  subject  to  the  terms  that  defendant 
should  during  the  continuance  of  his  said  tenancy  put  and  keep  the 
said  house  in  good  repair  and  condition,  and  so  leav6  the  *same  r^oqo 
on  the  termination  of  his  said  tenancy  or  giving  up  possession  ^ 
of  the  same,  defendant  promised  plaintiff,  during  the  continuance  of 
the  said  tenancy,  to  put  and  keep  the  said  house  in  good  repair  and 
condition,  and  to  leave  the  same,  on  the  termination  of  the  said  tenancy 
or  giving  up  possession  of  the  said  house,  in  such  good  repair  and  con- 
dition. Averments  of  continuance  of  the  tenancy  for  a  sufficient  time 
to  put  the  house  in  good  repair,  and  termination  thereof.  Breach : 
that  defendant  did  not  put  nor  leave  the  house  in  repair.  Pleas :  Non 
assumpsit,  and  a  traverse  of  the  breach.     Issues  thereon. 

On  the  trial,  before  Erle,  J.,  at  the  Middlesex  sittings  during  Hilary 
term,  1849,  it  appeared  that,  in  1845,  the  plaintiff  and  Edward 
Twynam  were  owners  of  the  premises,  and  that  an  agreement  in  writ- 
ing between  them  and  the  defendant  was  executed  on  28th  March, 
1845,  of  which  the  material  part  was  as  follows : 

-<  The  landlords  agree  to  let,  and  the  said  James  Sullivan  agrees  to 
take  of  them,  from  the  24th  day  of  June  next,  for  the  term  of  three 
years,  and,  if  he  should  afterwards  continue  with  leave  of  the  landlords, 
then  as  a  yearly  tenant  subject  to  six  months'  legal  notice  from  either 
party  to  the  other,  a  house  and  premises  situate  No.  7  Warwick  Court, 
High  Holborn,  in  the  county  of  Middlesex,  upon  the  terms,  conditions, 
and  agreements,  as  follows,  namely :  That  he,  the  said  James  Sullivan, 
shall  pay  the  clear  yearly  rent  of  672.,  half-quarterly,  the  first  of  such 
half-quarterly  payments  to  be  made  on  the  8th  day  of  August,  1845, 
and  shall  also  pay  all  land  tax,  sewers  rates,  water  rent  or  rates,  and 
all  other  rates,  taxes,  outgoings,  and  asoessments  whatsoever  in  respect 
of  the  premises  or  any  part  ^thereof.  And  the  tenant  shall  also  r^^Qo ^ 
put  and  keep  the  house  and  premises  in  good  repair  and  con-  ^ 
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dition,  and  so  leave  the  same  on  the  termination  of  the  tenancy  or 
giving  up  possession,  with  all  erections,  fixtures,  improvements,  and 
other  things  whatsoever  that  now  are  or  shall  hereafter  be  in  any 
manner  erected,  fixed,  or  fastened  therein,  save  only  the  gas  pipes  and 
fittings  (damage  by  fire  excepted)."  There  were  several  other  stipula- 
tions as  to  the  manner  in  which  the  house  should  be  occupied;  but 
*  none  qualifying  those  above  set  forth,  or  requiring  for  their  observance 
a  tenancy  for  a  longer  period  than  one  year. 

The  defendant  entered  under  this  agreement,  and  paid  rent  to  Arden 
and  Twynam.  On  16th  June,  1847,  Twynam  conveyed  all  his  interest 
in  the  premises  to  the  plaintiff.  The  defendant  was  informed  of  thia 
conveyance,  and  subsequently  paid  rent  to  the  plaintiff  alone.  The 
defendant  quitted  possession  at  Midsummer,  1848.  There  was  evidence 
that  he  left  the  premises  out  of  repair.  Counsel  for  the  defendant 
objected  that  the  action  ought  to  have  been  brought  in  the  names  of 
Arden  and  Twynam,  with  whom  the  agreement  was  made.  The  learned 
Judge  reserved  leave  to  move  to  enter  a  nonsuit  on  this  ground.  The 
other  questions  were  left  to  the  jury,  who  found  for  the  plaintiff. 

Bowling y  Serjt.,  in  the  ensuing  term,  obtained  a  rule  nisi  to  enter  n 
nonsuit. — He  cited  Richardson  v.  Gifford,  1  A.  &  E.  62  (E.  C.  L.  R. 
vol.  28),  and  Beale  v.  Saunders,  3  New  Ga.  850.  He  also  obtained  a 
rule  on  the  ground  of  misdirection :  but,  on  the  discussion,  it  appeared 
^Qor-i  that  the  ruling  of  the  learned  *Judge  had  been  misunderstood. 
^  The  argument  on  this  point  is  omitted.     In  last  term, (a) 

Knowles  and  W.  Pitt  Tay/or  showed  cause. — The  agreement  in  writing, 
being  after  the  1st  January,  1845,  was  subject  to  stat.  7  &  8  Vict.  c. 
76,  8.  4,  and  could  not  operate  as  a  lease.  That  statute  is  repealed  by 
Stat.  8  &  9  Vict.  c.  106,  as  from  the  1st  October,  1845;  but  the  agree- 
ment  was  before  that  day,  and  consequently  not  affected  by  the  latter 
statute.  The  effect,  thet^efore,  of  the  defendant's  entry  and  payment 
of  rent  was,  that  he  became  tenant  to  Arden  and  Twynam,  not  for  the 
term  of  three  years,  but  from  year  to  year,  on  the  terms  in  the  agree- 
ment, so  far  as  they  are  applicable  to  slich  a  tenancy ;  Doe  dem.  Rigge 
V.  Bell,  5  T.  R.  471,  Richardson  v.  Gifford,  Berrey  v.  Lindley.  3  M.  & 
G.  498  (E.  C.  L.  R.  vol.  42).  Then,  when  Twynam  assigned  his  part 
of  the  reversion  to  the  plaintiff,  the  plaintiff  became  the  sole  landlord, 
and  the  defendant  was  his  tenant  from  year  to  year.  That  alone  would 
not  give  him  a  right  to  sue  singly ;  for,  though  covenants  run  with  a 
reversion,  promises  not  under  seal  do  not ;  Brydges  v.  Lewis,  3  Q.  B. 
603,  606  (E.  C.  L.  R.  vol.  43).  But  the  plaintiff  might  have  given  the 
defendant  notice  to  quit ;  which  was  not  the  case  in  Brydges  v,  Lewis. 
There,  the  plaintiff,  the  assignee,  having  no  power  to  turn  out  the  lessee, 
consideration  for  a  new  promise  on  his  part  was  wanting.  But  where 
the  party  becoming  landlord  has  such  power,  and  the  tenant,  knowing 

(a)  Jftnnary  22d.    Before  Pattehon,  Oolbridgb,  and  Erli,  Jb. 
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thiS)  pays  him  rent,  it  operates  as  a  fresh  contract,  by  which  the  tenant 


promises  to  hold  under  the  landlord  (in  this  '^'case  the  plaintiff 


[*836 


singly)  on  the  terms  contained  in  the  previous  agreement ;  Buck- 
worth  V.  Simpson,  1  Cro.  M.  k  R.  834,t  S.  C.  6  Tyr.  844.    The  fallacy 
on  the  other  side  is  in  treating  this  as  an  action  brought  on  the  agree- 
ment in  writing :  that,  no  doubt,  is  with  the  plaintiff  and  another ;  but 
the  action  is  brought  on  a  fresh  contract  with  the  plaintiff  alone,  to  be 
his  tenant  on  the  terms  contained  in  that  writing.     [Erle,  J. — That 
may  be  where  the  terms  are  such  as  are  applicable  to  the  tenancy  from 
year  to  year.     But  is  a  promise  to  put  and  leave  in  repair  one  which 
would  be  made  on  so  short  a  tenancy  as  from  year  to  year  ?     In  Rich- 
ardson V,  Gifford  the  contract  was  to  keep  in  tenantable  repair.]     The 
answer  to  that  objection  seems  given  by  Littledale,  J.,  i^  the  same 
case.     <^  If  a  party  chooses  to  rely  on  being  merely  let  into  possession, 
to  waive  a  lease,  and  at  the  same  time  to  engage  that  he  will  keep  the 
premises  in  tenantable  repair  during  the  whole  time  they  shall  be  in  his 
occupation,  he  is  bound  by  that  agreement."     That  applies,  whatever 
the  terms  be ;  and,  though  perhaps  the  terms  might  be  so  inapplicable 
to  a  tenancy  from  year  to  year  as  to  show  that  a  party  could  not  have 
intended  to  become  tenant  from  year  to  year  on  them,  the  terms  in  the 
present  agreement  are  not  inapplicable.    In  Digby  t^.  Atkinson,  4  Gamp 
275,  a  covenant  to  keep  in  repair,  in  a  lease,  was  deemed  to  regulate 
the  terms  under  which  the  tenant  held  on  as  tenant  from  year  to  year : 
and  the  premises  having  been  burned,  he  was  held  liable  to  rebuild. 
[Patteson,  J. — The  argument  on  this  point  in  Buckworth  t;.  Simp- 
son turns  upon  the  inference  to  be  drawn  from  the  absence  of  notice 
to  quit :  and  that  was  what  I  had  in  my  mind  *in  Brydges  v. 
Lewis.     But  that  inference  is  a  matter  for  the  jury ;  and  I  am 
afraid  no  question  upon  it  was  put  to  them  in  this  case.]     The  defend- 
ant's counsel  should  have  caused  this  question,  if  important  to  them,  to 
be  put  distinctly  to  the  jury.     That  it  was  a  question  for  them  appears 
from  the  dicta  in  Johnson  v.  The  Churchwardens  of  St.  Peter,  Hereford, 
4  A.  &  E.  520  (E.  C.  L.  R.  vol.  81),(a)  and  from  Mayor  of  Thetford 
V.  Tyler,  8  Q.  B.  95  (E.  C.  L.  R.  vol.  55).     The  jury  here  have 
assumed  the  new  contract ;  and  the  facts  show  a  good  consideration 
for  it. 

ffaivkintj  contrd.. — The  question  of  new  contract  seems  to  have  been 
discussed  on  both  sides,  at  the  close  of  the  case,  as  a  question  of  law.(i) 
As  to  the  effect  of  the  late  statutes :  it  is  true  that  stat.  7  &  8  Vict.  c. 
76,  s.  4,  would  have  reduced  the  tenancy  commenced  in  March,  1845, 
to  a  tenancy  from  year  to  year.  But,  when  that  act  was  repealed  by 
Stat.  8  &  9  Vict.  c.  106,  the  agreement  of  March,  1845,  thereupon 
became  good  as  a  written  lease  for  three  years.     [Patteson,  J. — The 

(a)  See  Jones  v.  Shears,  4  A.  A  E.  832  (B.  C.  L.  R.  vol.  31). 

{b)  BawktM,  who  was  not  at  the  trial,  referred  to  the  notes  on  the  brief  of  D<nolin§,  Seijt 

voIm  XIV. — 66 
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repeal  operates,  by  sect,  1,  as  from  1st  October,  1845.]     The  effect  is 
as  if  the  prior  act  had  never  passed.     Therefore,  at  the  time  of  the 
assignment  in  1847,  which  was  subsequent  to  stat.  8  &  9  Vict.  c.  106, 
the  defendant  was  tenant  to  Arden  and  Twynam  under  a  lease  for  three 
years,  valid  by  the  Statute  of  Frauds.     This  action  is  expressly  for 
breach  of  an  agreement  contained  in  that  lease ;  but  the  assignee  of  the 
^oQo-i  *reversion  cannot  sue  in  his  own  name  for  breach  of  that  con- 
^  tract,  Stat.  32  H.  8,  c.  34,  s.  1,  not  applying  to  parol  agreements; 
Standen  v.  Christmas,  10  Q.  B.  135  (E.  C.  L.  R.  vol.  59).     Payment 
of  rent  to  the  assignee  does  not  carry  his  right  in  this  respect  any 
farther ;  for  the  party  actually  entitled  to  the  reversion  is  entitled  to 
the  rent  independently  of  the  statute,  and  without  an   agreement. 
And«  as  to  the  suggestion  that,  upon  the  assignment  in  1847,  the 
defendant  became  tenant  to  Arden  alone,  no  evidence  was  given  of  that 
fact,  nor  was  the  opinion  of  the  jury  taken  upon  it.     They  would  pro- 
bably not  have  believed  that  the  defendant  would  enter  into  a  new  en- 
gagement to  repair,  having  only  a  year  to  remain  on  the  premises.     If 
the  tenancy  was  ultimately  from  year  to  year,  there  was  ground  for 
contending  that  such  a  tenancy  began  before  the  assignment ;  then  the 
contract  to  repair  would  be  a  contract  with  two  joint  landlords ;  and  it 
could  not  be  assumed  that,  when  the  defendant  became  tenant  to  one, 
he  bound  himself  anew  under  the  agreement  to  repair.     In  Brydges  v. 
Lewis  the  fact  of  a  new  contract  was  not  put  in  issue.    [Pattbson,  J. — 
The  language  of  Lord  Abinger,  and  Parke,  B.,  in  Buckworth  v,  Simp- 
son is  very  strong.]     At  least  it  was  a  question  for  the  jury  w^hether  or 
not  the  tenancy  went  on  upon  the  former  terms  after  the  assignment. 

Cur.  adv,  vuU. 
Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 
^Q„Q,  *The  agreement,  under  which  the  defendant  entered  into  pos- 
-^  session,  being  made  in  March,  1845,  was  prevented  from  operat- 
ing as  a  lease  by  stat.  7  &  8  Vict.  c.  76,  which  came  into  operation  in 
December,  1844,  and  was  an  agreement  only ;  and  we  think  that  stat. 
8  &  9  Vict.  c.  106,  repealing  so  much  of  the  former  statute  as  related 
to  agreements  from  October,  1845,  did  not  apply  to  the  agreement  in 
question ;  both  because  it  was  made  at  a  time  in  respect  of  which  the 
former  statute  remains  unrepealed,  and,  also,  because  the  nature  of  a 
contract  is  fixed  by  the  intention  of  the  parties  at  the  time  when  it  is 
made.  The  defendant,  by  entering  under  this  agreement  and  paying 
rent  for  a  year,  must  be  presumed  to  have  agreed  to  be  tenant  from 
year  to  year  under  Twynam  and  Arden,  upon  the  terms  contained  in 
the  agreement,  none  of  those  terms  being  so  inconsistent  with  that 
estate  as  to  rebut  this  presumption. 

Thus  far  the  law  appears  to  have  been  settled ;  but,  upon  the  assign- 
ment by  Twynam  to  Arden  of  his  part  of  the  reversion,  a  new  reversion 
was  created ;  and  the  defendant,  by  continuing  to  hold  possession  and 
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to  pay  rent,  cootinaed  the  estate  from  year  to  year  under  tbe  assignee 
of  the  reversion ;  and,  as  a  contract  not  under  seal  does  not  pass  with 
an  assignment  of  the  reversion,  the  question  has  arisen  whether  there 
18  any  ground  for  presuming  that  the  defendant,  continuing  to  hold  the 
same  estate,  agreed  with  the  new  reversioner  to  hold  upon  the  same 
terms  as  he  had  held  under  the  original  reversioner.  If  he  did,  the 
original  agreement  with  Arden  and  Twynam  may  be  taken  as  rescinded, 
and  the  new  agreement  with  Arden  to  have  been  substituted.  It 
appears  to  us  that  these  facts  would  have  proved  *the  contract  ri^c»A(\ 
as  alleged  in  Buckworth  v.  Simpson,  1  G.  M.  &  R.  834,t  S.  G.  ^ 
5  Tyr.  520,  viz.,  in  consideration  that  the  plaintiff  would  allow  the 
tenancy  to  continue,  and  would  forbear  to  give  notice  to  quit,  the 
defendant  promised  to  hold  upon  the  terms  of  the  agreement.  And, 
as,  in  the  judgment  of  Mr.  Baron  Pabke,  such  an  agreement  is  said 
to  be  implied  from  such  a  state  of  the  facts,  the  declaration  in  this 
case  may  be  on  that  principle  supported,  being  in  the  form  applicable 
to  implied  agreements. 

We  do  not  mean  to  say  that  this  implication  might  not  be  rebutted 
if  there  were  any  facts  which  ought  to  lead  the  jury  to  infer  a  different 
intention  in  the  parties ;  but  without  any  evidence  to  the  contrary  such 
an  implication  ought  to  be  made.  And  the  importance  of  this  view 
for  effecting  the  intention  of  the  parties  in  respect  of  estates  from  year 
to  year  under  agreements  is  clearly  stated  in  the  same  judgment. 

Rule  discharged.(a) 

(a)  See  Doe  dem.  DaTeniah  v.  Moffat,  15  Q.  B.  257  (E.  C.  L.  R.  toL  69). 
This  case  in  part  is  reported  by  C.  Blaekbam,  Esq. 


When  a  tenant  holds  over,  he  will  be  sap-  Paige,  Ibid.  43 ;  Diller  v.  Roberts,  13  Serf.  A 

posed  to  hold  on  the  terms  of  the  expired  lease:  R.  60 ;  Baoon  v.  Brown,  9  Conn.  334 ;  PhllUpi 

Fronty  v.  Wood,  2   Hill,  S.  C.  367.     The  law  o.  Morgan,  4  Whart.  226 ;  De  Young  v.  Ba- 

implies  a  new  contract  similar  to  the  former  ebanan,  10  Gill  A,  Johns.  149 ;  Harkins  v.  Pope» 

lease:  Brewer  v.  Knapp,  1  Pick.  332;  BUis  v.  10  Alabama,  493. 


*HOULDEN  V.  SMITH.    Feb.  26.  L*841 

A  judge  of  a  court  of  record  is  answerable  in  an  action  for  an  act  done  by  his  command  when 
he  has  no  jurisdiction,  and  is  not  misinformed  as  to  the  facts  on  which  jurisdiction  depen<to. 

The  plaintiff,  who  dwelt  ond  carried  on  business  at  Cambridge,  out  of  the  jurisdiction  of  tho 
Spilsby  county  court,  was  sued  in  that  court  by  leave  of  the  judge,  under  stat  9  A  10  Vict  c. 
95,  s.  60,  the  cause  of  action  having  arisen  within  the  jurisdiction  of  the  court ;  and  judgment 
was  duly  obtained  against  him.  Afterwards,  while  the  plaintiff  still  dwelt  and  carried  on  busi- 
ness at  Cambridge,  a  judgment  summons  was  issued  by  order  of  the  judge  of  the  Spilsby  Court, 
under  sect.  98,  calling  upon  the  plaintiff  to  be  examined  as  to  his  estate  and  effects ;  and,  the 
plaintiff  not  appearing,  the  judge,  knowing  the  facts,  but  believing,  nevertheless,  that  he  had 
authority,  made  an  order  that  the  plaintiff  should  be  committed  for  his  contennpt. 

Tteld,  that  the  commitment  was  without  jurisdiction  ;  and  that,  as  the  judge  had  ordered  it  under 
a  mistake  of  the  law  and  not  of  the  facts,  he  was  liable  in  trespass. 
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—  —  -  ■    _  ■  .^  , 

Trespass  for  false  imprisonment.  Pleas:  1.  Not  Onilty.  Issue 
thereon.  2.  That  defendant  acted  under  stat.  9  &  10  Vict.  c.  95,  and 
that  a  month's  notice  of  action  was  not  given.  Replication :  that  there 
was  notice.     Issue  thereon. 

On  the  trial,  before  Parke,  B.,  at  the  Cambridge  Summer  Assizes, 
1848,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  a  case,  of  which  the  substance  was  as  follows. 

The  defendant  was  judge  of  the  county  court  of  Lincolnshire,  holden 
at  Spilsby.  The  plaintiff  dwelt  and  carried  on  his  business  at  Cam- 
bridge, out  of  the  district  assigned  to  the  Spilsbj  Court.  The  defend- 
ant, on  the  8th  July,  1847,  gave  leave  to  two  persons  of  the  names  of 
Young  and  Madden,  to  summon  plaintiff  to  the  Spilsby  Court  on  a 
cause  of  action  which  had  accrued  in  the  district  of  that  Court.  Plain- 
tiff was  summoned  at  Cambridge ;  he  did  not  appear ;  and,  on  proof 
of  the  summons,  judgment  was  given  against  him  by  default.  This 
judgment  being  unsatisfied,  Toung  and  Madden,  the  plaintiffs  in  the 
plaint,  applied  for,  and  obtained  from  the  county  court,  a  judgment 
summons,  under  stat.  9  &  10  Vict.  c.  95,  s.  98,  calling  on  the  plaintiff, 
*i<A91  ^  defendant  in  the  plaint,  to  appear  in  the  *county  court,  holden 
^  at  Spilsby,  in  order  to  be  examined  by  the  judge  of  that  court, 
and  giving  him  notice  that,  in  case  of  his  not  appearing,  he  might  be 
committed  to  the  common  gaol  at  Spilsby.  This  summons  was  served 
on  the  plaintiff  at  Cambridge,  where  he  resided,  out  of  the  district  of 
the  Spilsby  court.  The  plaintiff  having  disregarded  this  summons,  and 
not  appearing  at  the  Spilsby  court,  and  the  service  of  the  last-men- 
tioned summons  having  been  duly  proved,  the  defendant,  whilst  acting 
as  and  in  the  capacity  of  judge  of  the  Spilsby  county  court,  and  bonfi 
fide  believing  he  had  power  and  authority  as  such  judge  to  make  such 
an  order,  made,  in  the  minute  book  of  the  Spilsby  court,  a  memorandum 
in  the  action  in  that  court,  ordering  that  the  defendant  in  the  plaint, 
the  now  plaintiff,  should  for  his  contempt  be  committed  to  Cambridge 
gaol.  A  warrant  issued  accordingly ;  and  the  plaintiff  was  taken  under 
it  and  imprisoned  in  Cambridge  gaol  until  discharged  on  habeas  corpus. 
Notice  of  action  given  in  due  time  was  proved.(a) 

The  case  was  argued  in  last  term.(i) 

WaUarif  for  the  plaintiff. — The  proceedings  in  the  county  court  were 
regular  until  the  judgment  summons  issued.  ]Py  stat.  9  &  10  Vict.  c.  95, 
s.  98,  any  party  who  has  obtained  an  unsatisfied  judgment  in  any  court 
holden  under  that  act,  may  obtain  such  a  summons  from  <«  any  county 
court  within  the  limits  of  which  any  other  party  shall  then  dwell  or  carry 
on  his  business."  This  does  not  authorize  such  an  application  to  the 
*RA^1  *oourt  in  which  such  judgment  was  obtained,  unless  the  defend- 
-'  ant  reside  or  carry  on  his  business  within  its  limits ;  therefore 

(«)  See  alM  the  statement  of  facte,  p.  850,  poet. 

(b)  ISth  and  25th  of  Janaary,  1850,  before  PattsioHi  Colbridgb,  and  Wiohtmah,  Ja. 


14  ADOLPHUS  &  ELLIS.    N.  S.  843 

the  defetidant,  the  judge  of  the  Spilsby  court,  had  no  jurisdiction  to 
issue  the  summons,  and  consequently  no  jurisdiction  to  commit  for  thp 
alleged  contempt.  It  probably  will  not  be  denied  on  the  part  of  the 
defendant  that  the  imprisonment  was  wrongful :  and  it  is  admitted  by 
the  plaintiff  that,  when  a  judge  comes  to  a  wrong  conclusion  either  of 
law  or  of  fact,  he  is  not  responsible  for  such  a  wrong  decision,  if  it  be 
in  a  matter  over  which  he  has  jurisdiction.  But,  when  a  judge  has  no 
jurisdiction  over  the  matter,  he  is  responsible,  though  he  acts  because 
he  erroneously  thinks  he  has  jurisdiction.  This  distinction,  which  runs 
through  all  the  cases,  is  exemplified  in  Carratt  v.  Morley,  1  Q.  B.  18 
(E.  G.  L.  R.  vol.  41).  The  defendant  in  the  present  case  is  a  judge 
of  a  court  of  record,  with  an  authority  limited  by  statute.  His  order 
for  the  imprisonment  of  the  plaintiff,  not  being  within  the  scope  of  his 
special  jurisdiction,  given  him  by  the  statute,  is  void ;  and  the  judge 
who  made  it  is  liable  in  trespass ;  Watson  v.  Bodell,  14  M.  &  W.  57  ;t 
Miller  v.  Scare,  2  W.  Bl.  1141.  There  is  a  class  of  cases,  of  which 
Thomas  v.  Hudson,  14  M.  &  W.  853,t(a)  is  one,  which  decide  that  an 
officer,  obeying  the  order  of  a  court,  is  protected,  though  the  order 
itself  was  void.  The  principle  on  which  those  decisions  rest  is  shown 
in  Andrews  v»  Marris,  1  Q.  B.  3  (E.  C.  L.  R.  vol.  41).  The  officer  is 
protected  because  he  is  bound  to  obey  the  commands  of  his  superior, 
if  formally  given,  without  inquiring  whether  *the  superior  was  r^^ciAA 
justified  or  not ;  but  that  principle  is  not  applicable  to  the  judge  ^ 
himself.  The  whole  law  on  the  liability  of  a  judge  is  to  be  found  in 
Calder  v.  Halket,  8  Moore's  Privy  Council  Cases,  28,  and  in  Taaffe  v. 
Downes,  3  Moore,  P.  C.  C.  36,  note  (a).  Parke,  B.,  in  delivering  the 
judgment  of  the  Judicial  Committee  of  Privy  Council  in  Calder  v. 
Halket,  states  the  law  to  be  that  a  judge  has  an  immunity  in  respect 
of  any  act  of  a  judicial  nature  within  the  general  scope  of  his  jurisdic- 
tion, "  and  whether  there  was  any  irregularity  or  error  in  it  or  not, 
would  be  dispunishable  by  ordinary  process  at  law.  But  the  protection 
would  clearly  not  extend  to  a  judicial  act,  done  wholly  without  jurisdic- 
tion." He  afterwards  adds  another  qualification  to  the  liability  of  a 
judge :  '<  It  is  well  settled  that  a  judge  of  a  court  of  record  in  England, 
with  limited  jurisdiction,  or  a  justice  of  the  peace,  acting  judicially, 
with  a  special  and  limited  authority,  is  not  liable  to  an  action  of  tres- 
pass for  acting  without  jurisdiction,  unless  he  had  the  knowledge  or 
means  of  knowledge  of  which  he  ought  to  have  availed  himself,  of  that 
which  constitutes  the  defect  of  jurisdiction."  And  he  cites  Owinne  v. 
Poole,  2  Lutw.  Appendix,  1560,  1566,  Pike  v.  Carter,  3  Bing.  78  (E. 
C.  L.  R.  vol.  11),  and  Lowther  v.  The  Earl  of  Radnor,  8  East,  113. 
The  defendant,  in  the  present  case,  had  in  fact  no  jurisdiction;  for  the 
plaintiff  dwelt  and  carried  on  his  business  out  of  the  limits  of  the  de- 
fendant's district.     The  facts  show  that  the  defendant  had  knowledge 

(a)  Jadgment  of  Exoh.  affirmed  on  Error  in  Ezch.  Cb.,  Thomas  «.  Hndson,  16  M.  Jt  W.  885. f 
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of  this;  he  had  given  leave  to  summon  the  plaintifT;  which  leave  would 
not  have  been  required  if  the  plaintiff  had  resided  or  carried  on  his 
♦ftd^i  l^^^siness  *within  the  district.     The  service  of  the  notice  in  Cam- 

-*  bridgeshire  was  proved  before  the  defendant  at  the  time  when 
he  issued  his  order  to  commit  the  plaintiff  to  Cambridge  gaol ;  and  it 
would  have  been  wrong  to  commit  him  to  any  gaol  except  Spilsby  if  he 
had  resided  in  that  district. 

Then,  supposing  that  the  defendant  has  a  defence,  it  is  not  open  to 
him  under  the  plea  of  Not  guilty.  In  Mostyn  v,  Fabrigas,  1  Cowp. 
161,  172,  which  was  trespass  for  false  imprisonment,  Lord  Mansfield 
says,  « Nothing  is  so  clear  as  that  to  an  action  of  this  kind  the  defend- 
ant if  he  has  any  justification  must  plead  it  ;'*  and,  again,  ^^  Therefore 
by  the  law  of  England,  if  an  action  be  brought  against  a  judge  of  record 
for  an  act  done  by  him  in  his  judicial  capacity,  he  may  plead  that  he 
did  it  as  judge  of  record,  and  that  will  be  a  complete  justification.  So 
in  this  case,  if  the  injury  complained  of  had  been  done  by  the  defendant 
as  a  judge,  though  it  arose  in  a  foreign  country  where  the  technical  dis- 
tinction of  a  court  of  record  does  not  exist,  yet  sitting  as  a  judge  in  a 
court  of  justice,  subject  to  a  superior  review,  he  would  be  within  the 
reason  of  the  rule  which  the  law  of  England  says  shall  be  a  justifica- 
tion; but  then  it  must  be  pleaded.''  This  is  quoted  at  the  bar  in 
Picton's  Case,  30  Howeirs  State  Trials,  225,  751 ;  and  it  has  always 
been  the  practice  to  plead  specially.  In  Hamond  v.  Howell,  2  Mod. 
218,  Groenvelt  v.  Burwell,  1  Ld.  Raym.  454,  and  Taaffe  v.  Downes,  3 
Moore's  Privy  Council  Cases,  28,  note  (a),  the  defence  was  specially 
pleaded.  [Wiqhtman,  J.,  referred  to  Holroyd  v.  Breare,  2  B.  i  Aid. 
*ft4fiT  ^^^'^     There  the  actual  trespasser,  *in  seizing  the  goods  of 

^  the  plaintiff,  did  an  act  not  authorized  by  the  defendant,  ^ho, 
as  judge,  had  issued  process  commanding  him  to  seize  the  goods  of 
a  third  person.  The  defence  was  a  denial  that  the  defendant  did  the 
wrongful  act,  which  is  Not  guilty.  In  the  present  case  the  bailiff 
imprisoned  the  plaintiff  by  express  order  of  the  defendant,  but  he  says 
he  was  justified  in  giving  such  an  order ;  that  justification  should  be 
specially  pleaded.  [Wightman,  J. — In  Dicas  v.  Baron  Brougham  k 
Vaux,  1  M.  &  Rob.  309,  S.  C.  6  Car.  &  P.  249  (E.  C.  L.  R.  vol.  25), 
the  defence  was  admitted  under  Not  guilty.]  There  the  defendant  was 
protected  by  the  common  law  as  a  judge,  and  also  under  stat.  6  6.  4, 
c.  16,  and  was  entitled  to  plead  the  general  issue  by  sect.  44 ;  the  last 
defence  was  open  under  the  general  issue,  as  the  cause  was  before  the 
rule  of  Trinity  term,  1  Vict.  8  A.  &  E.  279  (E.  C.  L.  R.  vol.  35).  That 
point  appears,  by  the  report  in  Carrington  &  Payne,  to  have  been  taken 
at  the  trial,  though  it  is  not  noticed  in  the  report  in  Moody  k  Robinson. 
[Wightman,  J. — According  to  my  recollection  of  the  case,  Lord  Ltnd- 
HURST  decided  it  entirely  on  the  ground  that  the  act  of  a  court  of  record 
was  not  a  prim&  facie  trespass  by  the  judge,  and  consequently  that 
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proof  of  its  being  the  act  of  a  court  of  record  was  admissible  under 
Not  guilty.]  ' 

Warlledge^  contril. — The  defence  may  be  given  in  evidence  under  Not 
guilty.  In  Dicas  v.  Baron  Brougham  &  Vaux,  Lord  Lyndhurst  appears 
to  have  acted  on  the  principle  just  stated  from  the  Bench.  Stat.  6  6. 
4,  c.  16,  s.  44,  is  not  mentioned  in  Moody  &  Robinson's  report  at  all ; 
and  the  reporters  must  have  thought  that  Lord  Lyndhurst  ruled  only 
on  the  point  *which  they  noticed.  In  Buron  v.  Denman,  2  Exch.  r^^^^ 
167, 189, 190,t  the  Court  of  Exchequer,  on  a  trial  at  bar,  directed  *- 
the  jury  that,  if  the  seizure  of  the  goods  by  the  defendant  was  a  seizure 
by  the  Crown,  it  was  an  act  of  state,  for  which  the  defendant  was 
irresponsible  and,  therefore,  entitled  to  a  verdict  on  Not  guilty.  That 
is  the  very  principle  of  Dicas  v.  Baron  Brougham  &  Vaux,  as  stated  in 
Moody  &  Robinson.  There  are  other  authorities  for  it ;  Tinsley  v. 
Nussau,  M.  &  M.  52  (E.  C.  L.  R.  vol.  22),  Tunno  v.  Morris,  2  C.  M.  & 
R.  298,t  S.  C.  5  Tyr.  949.  [Colbridqe,  J. — These  two  last  cases 
seem  to  be  open  to  the  same  explanation  as  Holroyd  v.  Breare,  2  B.  & 
Aid.  473.]  In  Le  Caux  v.  Eden,  2  Dougl.  594,  an  action  of  trespass 
for  false  imprisonment  incidental  to  the  taking  of  a  ship  as  prize  which 
was  afterwards  acquitted  by  the  Court  of  Admiralty,  Not  guilty  was 
the  only  plea.  In  Calder  v.  Halket,  3  Moore,  P.  C.  C.  28,  79,  the 
Court  seems  to  have  inclined  to  the  opinion  that  the  same  plea  was 
sufficient  at  common  law.  The  imprisonment  here  was  by  a  warrant 
under  the  seal  of  the  court.  It  is  true,  the  defendant  ordered  that 
warrant  to  issue ;  but,  if  it  is  so  far  the  act  of  the  Court  as  to  protect 
him,  then  he  is  not  guilty  of  the  trespass.  It  could  hardly  be  contended 
that,  if  a  prisoner  under  sentence  of  imprisonment  brought  an  action 
against  the  judge  of  assize  who  sentenced  him,  the  judge  must  plead 
specially. 

Then  is  there  a  defence  here  ?  It  must  be  admitted  that  the  committal 
was  wrong,  under  the  circumstances;  but  the  defendant  would  have 
had  jurisdiction  to  summon  *and  commit  the  plaintiff  if  he  had  r:|to4Q 
dwelt  or  carried  on  business  within  the  limits  of  the  Spilsby  ^ 
court.  In  delivering  judgment  in  Calder  v.  Halket,  3  Moore,  P.  C.  C. 
76,  Parke,  B.,  says :  <'  We  must  consider  the  defendant  as  being  in  the 
same  situation  as  a  criminal  judge  in  this  country,  with  the  qualification 
that  he  had  no  jurisdiction  over  one  particular  class,  viz.,  the  European 
born  subjects  of  the  British  Crown ;  and  the  question  is,  whether  he  is 
liable  to  an  action  of  trespass,  for  causing  the  plaintiff  to  be  arrested, 
he  being,  in  reality,  exempt  from  his  jurisdiction."  He  then,  after  dis- 
cussing the  various  cases,  concludes :  <<  It  is  clear,  therefore,  that  a 
judge  is  not  liable  in  trespass  for  want  of  jurisdiction,  unless  he  knew, 
or  ought  to  have  known,  of  the  defect ;  and  it  lies  on  the  plaintiff,  in 
every  such  case,  to  prove  that  fact."  Now  how  does  the  plaintiff  in 
the  present  case  prove  that  fact?     The  defendant  committed  him  to 
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Cambridge  gaol;  and  no  doubt  that  shows  that  he  was  aware  that  the 
plaintiff  resided  in  Cambridgeshire ;  but  he  might  carry  on  business  in 
Lincolnshire ;  there  must  be  thousands  of  persons  who  carry  on  busi- 
ness  in  the  metropolis,  and  therefore  are  within  the  jurisdiction  of  the 
judges  of  the  Metropolitan  county  courts,  and  yet  reside  in  Kent,  Sur- 
rey,  or  Middlesex,  so  that  the  judge  of  the  Metropolitan  county  court, 
if  acting  under  the  99th  section,  must  commit  them  to  a  gaol  oat  of  his 
district.  There  is  nothing  to  show  that  the  defendant  here  had  his 
attention  called  to  the  fact  that  the  plaintiff  carried  on  his  business  out 
of  the  district  of  Spilsby.  It  is  true  that,  some  months  before,  he  gave 
*RdQl  ^^^^^  ^^  summon  the  plaintiff;  but  it  is  too  much  to  ^assume  that 

^  a  judge  of  a  County  court,  who  decides  an  enormous  number  of 
cases,  remembers  all  that  has  occurred  in  his  court.  All  that  would  in 
fact  take  place  at  the  time  of  the  committal  would  be  that  the  judge 
would  inquire  if  the  person  appeared,  and  if  there  was  personal  service. 
He  could  not  be  expected  to  surmise  that  the  wrong  court  had  been 
applied  to,  unless  something  called  his  attention  to  it.  OUiet  tr.  Bes- 
sey,  2  (T.)  Jones,  214,  Gwinne  v.  Poole,  2  Lutw.  Appendix,  1566, 
Pike  V.  Carter,  3  Bing.  78  (E.  C.  L.  R.  vol.  11),  Lowther  v.  Lord  Rad- 
nor, 8  East,  113,  119,  and  an  Anonymous  (a)  case  in  Yentris,  are 
authorities  that  there  must  be  something  in  the  inferior  court  equivalent 
to  a  plea  to  the  jurisdiction,  or  at  least  conveying  clear  notice  to  the 
judge  that  there  was  no  jurisdiction,  or  else  the  judge  is  not  liable. 
These  authorities  were  not  cited  in  Carratt  v.  Morley,  1  Q.  B.  18  (£ 
C.  L.  R.  vol.  41) :  and  the  ground  of  the  decision  against  the  commis- 
sioners in  that  case  was,  that  it  did  not  appear  that  the  commissioners 
had  any  evidence  before  them  that  the  plaintiff  resided  within  their 
jurisdiction.  In  Andrews  v.  Marris,  1  Q.  B.  3  (B.  C.  L.  R.  vol.  41), 
the  action  was  not  against  the  commissioners.  In  Watson  v.  Bodell,  14 
M.  &  W.  57,  70,  71, t  it  was  assumed  that  the  want  of  jurisdiction  was 
known  to  the  defendant.  In  Beaurain  v.  Scott,  3  Campb.  388,  and 
Smith  V.  Bouchier,  2  Stra.  993,  the  objections  to  the  jurisdiction  were 
apparent  on  the  face  of  the  proceedings.  Miller  v.  Scare,  2  W.  BI. 
1141,  is  treated  by  Holroyd,  J.,  in  Basten  v.  Carew,  3  B.  &  C.  649, 
657  (E.  C.  L.  R.  vol.  10),  as  overruled  by  Doswell  v.  Impey,  1  B.  &  C. 
163  (E.  C.  L.  R.  vol.  8), 
♦fi^OI       *Wat8ony  in  reply,  cited  Terry  v.  Huntington,  Hardres,  480, 

-*  and  Wingate  v.  Waite,  6  M.  &  W.  739,t  and  contended  that  the 
matter  in  question  was  wholly  without  the  jurisdiction  of  the  defendant, 
inasmuch  as  the  authority  given  by  the  98th  and  99th  sections  was  to 
proceed  in  p(»nam,(&)  an  entirely  new  jurisdiction,  and  not  in  continu- 
ance of  the  original  jurisdiction  to  hear  and  determine  the  case ;  and 

(a)  1  Ventris,  236. 

(6)  See  KinniDg's  Case,  10  Q.  B.  730  (E.  C.  L.  R.  toI.  69);  Ex  parte  Einning,  4  Com.  B.  507; 
and  Bowdler's  Cebo,  12  Q.  B.  612  (E.  C.  L.  R.  toI.  64)  (aU  on  sUt.  8  A  9  Yiot.  c.  137). 
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that  the  question  of  scienter  was  material  in  those  cases  only  where, 
ander  given  circumstances,  jurisdiction  existed. 

Cur.  adv.  vult. 

Pattbson,  J.,  now  delivered  judgment. 

This  was  was  an  action  for  trespass  and  false  imprisonment  against 
the  defendant,  the  judge  of  the  county  court  in  Lincolnshire.  The 
defendant  pleaded  Not  guilty,  hut  not  saying  «  by  statute ;"  also  a  plea 
of  want  of  notice  of  action ;  but  the  notice  was  proved  at  the  trial. 
The  facts  appear  to  be  that  the  plaintiff,  being  resident  in  Cambridge- 
shire, was  sued  in  the  county  court  at  Spilsby  in  Lincolnshire  by  special 
order  of  the  defendant  under  the  60th  section  of  stat.  9  &  10  Yict.  c. 
95.  The  plaintiff  was  served  with  the  summons  in  Cambridgeshire,  and 
not  appearing,  judgment  was  given  against  him  by  default  at  the  court 
at  Spilsby  on  the  18th  August,  1847.  A  judgment  order  was  served 
on  the  plaintiff  in  Cambridgeshire  on  the  25th  August.  A  warrant 
against  the  goods  of  the  plaintiff  within  the  jurisdiction  of  the  Spilsby 
court  was  issued  on  the  14th  of  September,  which  was  transmitted, 
♦under  the  104th  section  of  the  Act,(a)  to  the  county  court  in  rinQt^-i 
Cambridgeshire,  and  returned  "  no  effects."  So  far  the  pro-  ^ 
ceedings  were  all  regular.  On  the  21st  September  a  summons  was 
issued  by  order  of  the  defendant,  calling  on  the  plaintiff  to  appear  at 
the  Spilsby  court  on  the  7th  October,  and  be  examined  as  to  his  not 
paying  the  debt  and  costs,  and  as  to  his  estate  and  effects.  This  sum- 
mons was  without  jurisdiction  ;  for  the  section,  98,  which  authorizes  the 
issuing  such  summons,  directs  it  to  be  issued  by  the  county  court  within 
the  limits  of  which  the  party  shall  then  dwell  or  cany  on  his  business  ; 
which  in  this  case  was  the  county  court  of  Cambridgeshire;  for  in  that 
county  only  the  plaintiff  dwelt  and  carried  on  his  business  during  the 
whole  of  these  proceedings.  This  summons  was  served  on  the  plain- 
tiff in  Cambridgeshire  on  the  27th  September.  On  the  7th  October  the 
plaintiff  did  not  appear  at  the  county  court  at  Spilsby  :  and,  the  service 
of  the  last  summons  having  been  proved,  the  defendant,  as  judge  of  the 
court,  bon&  fide  believing  that  he  had  power  and  authority  to  do  so, 
made  a  minute  in  the  minute  book  of  the  court,  whereby  it  was  ordered 
that  the  plaintiff  should,  for  contempt  in  not  attending,  be  committed 
to  Cambridge  gaol  for  fourteen  days.  A  warrant  was  made  out  accord- 
ingly ;  and  he  was  so  committed. 

That  this  commitment  was  without  jurisdiction  is  plain ;  that  the 
defendant  ordered  it  under  a  mistake  of  the  law  and  not  of  the  facts  is 
equally  plain ;  for  it  is  impossible  that  he  could  be  ignorant  that  the 
plaintiff  dwelt  and  carried  on  his  business  in  Cambridgeshire,  the  ser- 
vice of  all  the  processes  having  been  proved  to  have  been  made  there, 
and  the  defendant  having  *originally  specially  allowed  the  plaint  r^^o^o 
to  be  made  in  his  court,  within  the  jurisdiction  of  which  the  '' 

(a)  See  Stat  15  A  16  Vict  o.  64,  8.  5. 
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cause  of  action  accrued,  the  defendant  (the  now  plaintiff)  residing  in 
Cambridgeshire.  This  case  is  not  therefore  within  the  principle  of 
Lowther  v.  The  Earl  of  Radnor,  8  East,  113,  119,  or  Gwinne  r.  Poole, 
2  Lutw.  Appendix,  1560, 1566,  where  the  facts  of  the  case,  although  sub- 
sequently found  to  be  false,  were  such  as,  if  true,  would  give  jurisdic- 
tion, and  it  was  held  that  the  question  as  to  jurisdiction  or  not  must 
depend  on  the  state  of  facts  as  they  appeared  to  the  magistrate  or 
judge  assuming  to  have  jurisdiction.  Here  the  facts  of  the  case,  which 
were  before  the  defendant  and  could  not  be  unknown  to  him,  showed 
that  he  had  not  jurisdiction ;  and  his  mistaking  the  law  as  applied  to 
those  facts  cannot  give  him  even  a  prim&  facie  jurisdiction,  or  semblance 
of  any.  The  only  questions,  therefore,  are,  whether  the  defendant  is 
protected  from  liability  at  common  law,  being  and  acting  as  the  judge 
of  a  court  of  record,  in  which  case  the  plea  of  Not  guilty  would  be  suf- 
ficient ;  or  whether  he  is  protected  by  the  provisions  of  any  statute,  and 
if  so,  whether  he  can  take  advantage  of  such  statute,  having  omitted 
the  words  «( by  statute"  in  his  plea  and  the  margin  of  it. 

As  to  the  first  question,  although  it  is  clear  that  the  judge  of  a  court 
of  record  is  not  answerable  at  common  law  in  an  action  for  an  errone- 
ous  judgment,  or  for  the  act  of  any  officer  of  the  court  wrongfully 
done,  not  in  pursuance  of,  though  under  colour  of,  a  judgment  of  the 
court,  yet  we  have  found  no  authority  for  saying  that  he  is  not  answer- 
able in  an  action  for  an  act  done  by  his  command  and  authority  when 
^^.o-i  he  has  no  jurisdiction.  Here  the  defendant  had  not  only  *no 
^  jurisdiction  to  commit  the  plaintiif  to  the  gaol  of  Cambridge- 
shire, but  he  had  no  jurisdiction  to  summon  him  to  show  cause  why  he 
had  not  paid  the  debt.  That  summons  ought  to  have  been  issued  out 
of  the  county  court  of  Cambridge. 

The  case  of  Dicas  v.  Baron  Brougham  &;  Yaux,  1  M.  &  Rob.  309, 
was  cited :  but  it  is  plain  that  the  order  of  commitment  made  by  the 
defendant  as  Lord  Chancellor  was  not  without  or  in  excess  of  jurisdic- 
tion ;  the  question  was  whether  it  was  regular  or  not,  which  clearly  could 
not  form  the  subject  of  an  action.  Holroyd  v,  Breare,  2  B.  &  Aid. 
473,  Tunno  v.  Morris,  2  C.  M.  &  R.  298,t  S.  C.  5  Tyr.  949,  and  other 
similar  cases,  turned  on  the  question  whether  the  person  doing  the 
wrongful  act  was  so  servant  of  the  defendant  as  to  make  him  answera- 
ble for  the  act ;  and  it  was  held  that  an  officer  is  not  such  a  servant  to 
a  judge  of  the  Court :  but  none  of  those  cases  turned  on  the  want  of 
jurisdiction.  We  cannot  therefore  hold  that  the  defendant  in  this  ease 
is  protected  from  liability  at  common  law. 

Is  he  then  protected  by  any  statute?  We  find  no  statute  which 
gives  such  protection.  The  statutes  21  Ja.  1,  c.  12,  s.  5,  and  42  G. 
8,  c.  85,  s.  6,  enable  the  defence,  when  it  exists,  to  be  given  in  evi- 
dence under  the  general  issue,  but  they  do  not  protect  a  party  acting 
without  jurisdiction;    and  now  even   that  privilege  of  pleading  the 
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general  issue  only  is  coupled  with  this  qualification,  that  the  pica  must 
be  stated  to  be  "  by  statute,"  which  words  are  omitted  here. 
The  judgment  must  therefore  be  for  the  plaintiff. 

Judgment  for  plaintiff.(a) 

(a)  Reported  by  H.  Davison,  Eeq.,  and  C.  Blackburn,  Esq. 
See  Dews  v.  RUey,  11  Com.  B.  434  (E.  0.  L.  R.  vol.  73),  and  slat.  15  A  16  Viot.  o.  5i,  8.  6. 


♦The  QUEEN  v.  The  ABERDARE  Canal  Company,      ^^q.  . 

Feb.  26.  L  ^^ 

By  atatute  incorporating  a  Canal  Company,  all  persons  seised  of  freehold  or  copyhold  estates  of 
100/.  per  annum  in  the  county  of  G.,  and  all  persons  residing  therein  and  having  personal 
estates  of  the  value  of  2000/.,  were  appointed  Commissioners  for  settling  all  questions  and 
differences  between  the  Company  and  the  landowners,  with  power  to  take  evidence  on  oath, 
and  to  assess  compensation  unless  the  parties  should  desire  to  have  it  assessed  by  a  jury. 
The  determinations  of  the  Commissioners,  the  verdicts  of  the  juries,  and  the  Commissioners' 
judgments  thereon,  were  to  be  deposited  with  the  Clerk  of  the  peace  amongst  the  records  of 
the  Sessions.  All  the  orders  and  proceedings  of  the  Commissioners  wore  to  be  entered  in  a 
book,  and,  being  signed  by  them,  to  be  deemed  originals  and  received  as  evidence.  Before 
acting,  the  Commissioners  were  to  take  an  oath  truly  and  impartially  to  execute  their  powers. 
No  Commissioner  was  to  act  when  interested.  The  Canal  Company  were  to  make  bridges 
over  the  canal  for  the  convenience  of  landowners,  as  the  Commissioners  should  order;  but, 
if  landowners  should  find  any  of  the  bridges  so  ordered  insuflScient  for  the  commodious  use 
of  the  land,  they  were  empowered,  with  the  consent  of  the  Canal  Company,  or,  in  case  of  their 
refusal  for  twenty-one  days,  then  with  the  consent  and  approbation  of  the  Commissioners,  to 
make  convenient  bridges  at  their  own  costs. 

By  an  entry  of  the  Commissioners'  proceedings,  made  as  above,  it  appeared  that  a  landowner 
had  applied  to  the  Commissioners  at  a  meeting  convened  by  public  notice  under  the  Act»  for 
Uieir  sanction  to  the  building  of  a  bridge  at  his  own  cost;  and  that  the  Commissioners,  after 
bearing  evidence  for  the  applicant,  and  counsel  for  the  Company  in  opposition  to  the  claim, 
gave  their  consent. 

Held  that  the  consent  was  a  judicial  act,  and  that  the  entry  of  it  might  be  brought  up  by  cer- 
tiorari. 

The  application  was  on  behalf  of  B.,  the  owner  of  lands  adjoining  the  canal :  in  fpct,  however, 
the  bridge  was  not  wanted  for  the  use  of  his  lands,  but  to  bring  coals  from  a  colliery  lying 
beyond  them,  which  coals  would  be  carried  by  the  proposed  bridge  across  the  canal  to  a  rail- 
way, and  by  that  railway  to  the  town  of  C,  instead  of  going  by  the  canal.  The  Chairman  and 
several  directors  and  shareholders  of  the  Railway  Company  were  sworn  and  acted  as  Com- 
missioners when  the  application  was  heard  and  granted. 

Held  that,  by  reason  of  the  interest  they  had  in  the  result,  the  proceedings  were  void. 

Quare,  whether  the  accidental  intrusion  of  one  interested  person,  out  of  so  large  a  body  of  Com- 
missioners,  would  have  vitiated  the  proceedings. 

The  statute  enacted  that  no  meeting  of  the  CommitnonerB  §hould  be  held  unlett  notice  of  the  time, 
Stc,  of  such  meeting  should  be  given  in  a  county  newspaper  at  Uatt  tixteen  day»  he/ore  nteh 
meeting. 

By  the  above-mentioned  entry,  returned  to  a  certiorari,  it  appeared  that  the  meeting  was  held  on 
February'  12th,  in  pursuance  "of  a  summons  and  notice  in  the  M.  O.  newspaper"  (a  county 
paper)  "of  the  27th  of  January."  The  notice,  as  well  as  the  newspaper,  was  dated  of  that 
day. 

Held  that  the  notice  was  insufficient,  and  that,  on  this  ground  also,  the  proceedings  were  bad 
and  must  be  quashed.  Although  it  appeared  by  affidavit  that  copies  of  the  newspaper  dated 
27th  were  in  fact  published  and  circulated  on  the  26th. 

PuLLiNQ,  in  Easter  term  last,  obtained  a  rule  nisi  to  quash  (on 
return  to  a  certiorari)  a  judgment  and  determination,  conseat  and 
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jj^  approbation,  given  by  *the  Commissioners  under  stat.  33  G. 

^  3,  c.  95,((i)  on  the  application  of  the  Marquis  of  Bute,  and  his 
trustees  and  guardians,  for  making  a  certain  bridge  over  the  Aberdare 
canal. 
*fi/;An       *Cfrompton,  in  the  same  term,  obtained  a  rule  to  quash  the 

-*  certiorari  quia  improvidfe  emanavit. 
The  matter  returned  with  the  certiorari  was  a  manuscript  book,  a 
plan,  and  a  copy  of  the  Merthyr  Tidvil  Guardian  newspaper,  bearing 

(<i)  Sta^.  33  G.  3,  e.  95,  is,  "  For  making  and  maintaining  a  navigable  canal  from  the  Glamor- 
ganshire Canal,  to  or  near  the  village  of  Aberdare,  in  the  county  of  Glamorgan ;  and  for  making 
and  maintaining  a  railway  or  stone  road  from  thence  to  or  near  Abemant,  in  the  parish  of  Ca- 
doxtone  juxta  Neath,  in  the  said  oonnty/' 

The  act  incorporates  the  promoters  by  the  name  of  The  Company  of  Proprietors  of  the  Aber- 
dare Canal  Navigation.  Sect  10  enacts :  "  That  all  persons  seised  of  freehold  or  copyhold 
estates  of  100^.  per  annum,  within  the  county  of  Glamorgan,  and  all  persons  residing  within  the 
said  county,  and  having  personal  estates  of  the  value  of  2000^.,  shall  be  and  are  hereby  appointed 
commissioners  for  the  settling,  determining,  and  adjusting  all  questions,  matters,  and  differences 
which  shall  or  may  arise  between  the  said  Company  of  Proprietors,  and  the  several  proprietors 
of  land,"  Ac.,  that  shall  or  may  be  affected  by  the  execution  of  the  powers  granted.  The  sec- 
tion then  proceeds  to  give  the  Commissioners  power  to  take  evidence  upon  oath,  and  to  deter- 
mine the  amount  of  compensation  to  be  paid  to  such  parties  as  should  acquiesce  in  the  compen- 
sation being  assessed  by  the  Commissioners,  and  requires  them,  in  case  the  parties  do  not  so 
acquiesce,  to  summon  a  Jury  to  assess  such  compensation. 

Sect  13  enacts  :  ''That  all  the  determinations  of  the  said  Commissioners  which  shall  be  sub- 
mitted to  and  acquiesced  in  by  the  parties  concerned,  and  also  the  verdicts  of  the  juries,  and  the 
judgments  of  the  said  Commissioners  thereon  as  aforesaid,  shall  be  transmitted  to  and  kept 
by  the  Clerk  of  the  Peace  amongst  the  records  of  the  Quarter  Sessions  of  the  Peace  for  the  said 
county." 

Sect  38.  "  That  all  the  orders  and  proceedings  of  the  said  Commissioners  shall  be  regularly 
entered  in  a  book  to  be  kept  for  that  purpose,  and  that  such  entries  (being  signed  by  the  taid 
Commissioners)  shall  be  deemed  originals,  and  admitted  as  evidence  in  all  Courts." 

By  sect  54  the  Company  are  to  make  such  bridges,  Ac,  and  other  works  across  the  canal,  Ac, 
for  the  convenience  of  the  occupiers  of  land  through  which  the  canal  passes,  as  the  Commis- 
sioners shall  from  time  to  time  judge  necessary  and  appoint 

Sect  55  enacts :  "  That  if  the  owners  or  occupiers  of  any  lands  or  hereditaments  tbroagh 
which  the  said  canal  shall  be  made,  do  or  shall  at  any  time  or  times  find  that  any  of  the** 
"bridges,"  Ac,  "which  the  said  Commissioners  shall  have  directed  or  appointed  to  be  made  by 
the  said  Company  of  Proprietors  as  aforesaid,  are  insufficient,  eitiier  in  the  number  or  siiaation, 
for  the  commodious  use  and  occupation  of  their  respective  lands,"  Ac.,  "it  shall  be  lawful  for 
any  such  owners  or  occupiers,  with  the  consent  and  approbation  of  the  committee  of  the  said 
Company  of  Proprietors,  upon  request  madf  to  them  for  that  purpose,  or  in  case  of  their  refnssl 
for  the  space  of  twenty-one  days  after  such  request,  then  with  Uie  consent  and  approbation  of 
the  said  Commissioners,  to  make,"  "  at  their  own  costs,"  such  bridges,  Ac,  as  shall  be  found  and 
judged  convenient 

Sect  69  enacts  that  the  Commissioners  shall,  before  acting,  take  an  oath  truly  and  impartlany 
to  execute  their  powers. 

Sect  70  enacts  "  That  no  person  shall  be  capable  of  acting  as  a  Commissioner*  **  in  any  ease 
where  he  shall  be  interested  or  concerned  in  the  matter  in  question." 

Sect  71.  That  "no  meeting  whatsoever"  of  the  Commissioners  shall  be  had  "nnless  previous 
notice  of  the  time,  place,  and  purpose  of  such  meeting  shall  be  given  in  some  newspaper  pub- 
lished or  circulated  within  the  said  counties,  or  in  such  other  manner  as  the  said  Company  of 
Proprietors  shall  direct  or  appoint,  at  least  sixteen  days  before  such  meeting." 

Sect  72  provides  for  the  holding  of  general  meetings  of  the  Commissioners  on  request  by  f  ve 
or  more  proprietors  of  the  Navigation,  or  by  the  owner  or  occupier  of  lands,  Ac,  to  be  affected 
by  the  canal  or  works;  notice  to  be  given  "in  manner  aforesaid,"  within  seven  days  after  inch 
request,  of  a  general  meeting  to  be  held  at  a  time  specified,  not  less  than  sixteen  nor  more  than 
twenty-one  days  from  the  day  of  request :  provisions  for  acyoumment  in  cases  specified,  and  for 
reassembling  on  new  notice. 
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date  Saturday,  27th  January,  1849,  containing  a  notice  by  advertise- 
ment, dated  the  same  day,  of  a  general  meeting  of  the  Commissioners^ 
to  be  held  on  February  12th.    In  the  book  was  an  entry,(a)  commencing: 
ci  At  a  meeting  of  the  Commissioners,  constituted  and  appointed  by  the 
Act  of  Parliament,"  &c.,  "held  at,"  &c.,  "on  the  12th  day  of  r^.Qf-rr 
^February,  1849,  in  pursuance  of  a  summons  and  notice  in  the  ^ 
Merthyr  Guardian  newspaper  of  the  27th  of  January  last,"  &c.,  "  Mr. 
Lloyd,  on  behalf  of  the  Marquis  of  Bute  and  his  guardians  and  trus- 
tees, presented  to  the  Commissioners,  and  left  with  them  to  file  with 
their  proceedings,  a  plan  of  a  new  bridge  or  passage  proposed  to  be 
erected  and  made  by  them  over  the  Aberdare  Canal,  and  for  the  more 
commodious  use  and  occupation  of  their  farm  and  lands  called  Cwmbach 
in  the  parish  of  Aberdare,  in  the  county  of  Glamorgan,  being  lands 
through  which  the  said  canal  has  been  made ;  and  by  which  plan  was 
shown  the  place  which  had  been  judged  most  necessary  and  convenient 
for  making  such  bridge,  with  the  manner  in  which  it  was  proposed  to 
carry  the  same  over  the  canal,  and  construct  the  same;  and  he  called 
as  witness  Mr.  T.  Evans,  solicitor,  Cardiff,  who  proved  Friday,  the  26th 
January,  1849,  as  the  date  of  publication  of  the  newspaper  containing 
the  notice  of  meeting.     Mr.  T.  Collingdon,  agent  to  the  trustees  of 
the  Marquis  of  Bute,  proved  the  signature  to  the  notice  hereinafter 
mentioned,  and  that  as  trustees  they  were  owners  of  Cwmbach  Farm. 
Mr.  Lloyd  put  in  a  notice,  under  one  of  the  sections  of  the  act  of 
parliament,  of  a  request  to  the  committee  of  the  Canal  Company,  which 
was  kept  by  the  Commissioners.     Mr.  J.  8.  Corbett,  land  agent  to^the 
Marquis  of  Bute,  proved  the  receipt  of  rents  of  Cwmbach  for  the  trus- 
tees, and  th^bt  he  accounted  to  them  for  the  rents.    Mr.  H.  W.  Harris, 
clerk  to  Messrs.  Perkins  and  James,  proved  the  service  of  a  duplicate 
notice  of  request  and  copy  plan,  put  in,"  on  the  Committee  of  the 
Canal  Company.     "Mr.  Collingdon  proved  the  signatures  of  parties 
to  the  notice  ^requiring  the  Commissioners  to  call  a  general  r^Qro 
meeting  of  the  Commissioners,  which  the  Commissioners  kept  ^ 
with  their  proceedings.     Mr.  C.  H.  James,  solicitor,  Merthyr  Tydvil, 
proved  service  of  a  duplicate  notice  to  the  Commissioners  requiring 
them  to  call  a  meeting ;"  "  and  also  proved  that  they  had  been  sworn 
under  the  act  before  they  had  been  served."     "He  also  proved  the 
signatures  by  the  Commissioners  to  the  notice,  a  copy  of  which  appeared 
in  the  newspaper  produced.     He  also  proved  that  no  answer  had  been 
returned  by  the  Canal  Company  to  the  landowners'  request."     The 
entry  then  showed  other  examinations  on  behalf  of  the  Marquis's 
trustees,  and  cross  examinations  by  counsel  who  appeared  for  the  Canal 
Company  under  protest,  and  who  addressed  the  Commissioners ;  and 

(o)  An  objeotion  wu  taken  to  thU  entry  ai  irre^lar,  and  not  properly  headed.  Colvbioob 
J.J  said :  Do  yon  expect  that  we  shaU  be  Tery  ttriot  with  a  body  to  wliich  the  act  makei  any 
fienon  having  freehold  or  copyhold  worth  100/.  a  year  admissible  ?  Yon  mast  expect  the  pro« 
eeediogs  to  be  informal.    It  is  an  anomalous  Court 
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that  the  question  was  put,  whether  the  consent  requested,  to  the  erec- 
tion of  a  hridge  over  the  canal  at  Cwmbach,  should  be  granted,  which 
was  carried  on  a  show  of  hands,  and  the  meeting  then  adjourned  to  the 
19th  of  February.  On  that  day  there  was  an  entry  of  the  proceedings 
at  the  adjourned  meeting,  when  the  former  minutes  were  signed. 

The  rules  were  drawn  up  on  reading  certain  affidavits.  The  facte 
which  the  Court  considered  established  and  material  sufficiently  appear 
from  the  judgment.  In  this  term  (a)  the  two  rules  came  on  for  arga- 
ment.     It  was  arranged  that  the  two  should  be  argued  together. 

Cromptorij  in  support  of  the  rule  to  quash  the  certiorari,  and  in  oppo- 
sition to  the  rule  to  quash  the  proceedings. — These  minutes  are  not 
^^.Q-.  of  a  nature  to  be  the  ^subject  of  a  certiorari :  and  that  is  a 
^  ground  for  making  absolute  the  rule  to  quash  the  certiorari,  and 
also  a  ground  for  discharging  the  rule  to  quash  the  minutes ;  Regina 
V.  Hatfield  Peverel,  antfe,  p.  298,  317.  A  certiorari  does  not  lie  to 
remove  any  other  than  judicial  acts ;  Rex  v.  Lloyd,  Cald.  309,  In  re 
Constables  of  Hipperholme,  5  Dowl.  &  L.  79.  When  the  act  now  in 
question  is  examined,  it  appears  that  the  minutes  are  not  of  this  nature. 
The  power  to  make  bridges  and  other  works  on  a  party's  own  land  is 
one  incident  to  the  ownership  and  occupation  of  that  land.  The  Legis- 
lature, in  this  act,  gives  power  to  make  a  canal  through  certain  lands. 
They  do  not  think  fit  to  take  from  the  owners  of  these  lands  the  power 
they  had  at  common  law  to  make  such  works  ;  but  they  attach  a  condi- 
tion to  its  exercise.  The  Commissioners,  by  sect.  54,  order  the  Coni- 
panf^  to  make  what  they  consider  sufficient  bridges  and  other  works, 
for  the  convenient  occupation  of  the  lands  intersected  by  the  canal. 
The  owners  may,  by  sect.  55,  make  what  additional  bridges  and  other 
works  they  please ;  but  it  must  be  <<  with  the  consent  and  approbation 
of  the  committee  of  the  said  Company  of  Proprietors,  upon  request 
made  to  them  for  that  purpose,  or  in  case  of  their  refusal  for  the  space 
of  twenty-one  days  after  such  request,  then  with  the  consent  and  ap- 
probation of  the  said  Commissioners."  If  the  Company  take  proceed- 
ings against  the  landowner  for  erecting  a  bridge,  it  will  be  necessary 
for  his  defence  to  show  that  there  has  been  such  consent  given  in  fact, 
*«fim  ^y  *^®  Committee  or  by  the  Commissioners ;  but  it  will  not  be 
-■  necessary  to  *prove  either  consent  by  any  minute  or  written 
record.  The  Commissioners  are  directed  to  act  judicially,  in  assessing 
compensation  under  sect.  10 :  when  they  so  act,  there  are  careful  pro- 
visions for  recording  their  proceedings  at  the  Quarter  Sessions.  Bat 
the  consent  given  to  make  a  bridge  or  other  work  is  not  within  sect. 
10 :  it  is  not  to  be  returned  to  the  sessions,  and  may  be  entirely  verbal. 
It  is  true  that,  by  sect.  38,  minutes  are  to  be  kept,  and  those  minutes 
are  made  evidence ;  but  they  are  not  on  that  account  the  subject  of  a 
certiorari.     The  resolutions  of  town  councils  or  railway  boards  most 

(u)  January  16th,  and  26th.    Before  Patteson,  Colbridok,  and  WravrvAiri  Ja. 
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be  entered  in  minates,  which  are  for  some  purposes  made  evidence ; 
bat,  not  being  judicial,  these  entries  could  no  more  be  brought  up  by 
certiorari  than  the  nonjudicial  order  of  the  Quarter  Sessions  in  Rex  v, 
Lloyd,  or  the  resolution  of  the  vestry  appointing  constables,  In  re 

Constables  of  Hipperholme.    On  the  other  side  Rex  v.  Inhabitants 

in  Glamorganshire,  1  Ld.  Raym.  580,  is  relied  upon  ;  but  there  the  pro- 
ceedings were  judicial.  The  point  decided  was,  that  it  was  immaterial 
whether  the  jurisdiction  was  old  or  new ;  a  decision  quite  consistent 
with  Rex  v,  Lloyd.  [Patteson,  J. — The  landowner,  who  wants  an 
additional  bridge,  is  first  to  apply  to  the  Committee  for  their  consent 
and  approval.  If  they  refuse,  he  may  apply  to  the  Commissioners  for 
theirs.  Do  you  go  so  far  as  to  say  that  the  Commissioners  would  be 
justified  in  giving  their  consent  on  an  ex  parte  statement,  and  refusing 
to  hear  the  Company  in  opposition  ?]  They  would.  The  application  to 
the  Commissioners  is  not  *by  way  of  appeal  from  the  Committee,  r^tofi-i 
If  the  Committee  grant  a  license  it  is  sufficient ;  if  they  refuse,  ^ 
the  license  of  the  Commissioners  is  sufficient :  but  there  is  nothing  in 
the  act  to  require  them  to  hear  the  parties  unless  they  think  fit. 
[WiQHTMAN,  J. — You  would  Say  that  they  must  hear  the  parties  before 
they  make  an  order,  but  not  necessarily  before  they  give  a  consent. 
GoLBRiDOE,  J. — The  nature  of  the  proposed  bridge  might  be  injurious 
to  the  Company :  as  by  being  so  low  as  to  impede  the  traffic.  It  is  fit 
they  should  have  an  opportunity  of  urging  such  an  objection.] 

Orompton  then  argued  on  the  insufficiency  of  the  objections  raised  by 
the  affidavits. — Only  two  of  these  were  decided  upon  by  the  Court :  the 
first  being  that  interested  persons  were  sworn  and  acted  as  Commis- 
sioners ;  the  second,  that  the  meeting  of  Commissioners  was  not  duly 
called,  notice  of  it  not  having  been  given  "at  least  sixteen  days  before/' 
The  judgment  of  the  Court  makes  it  unnecessary  to  state  the  argument 
on  these  points  in  detail. 

Puiling,  contri. — The  certiorari  issued  properly  to  bring  up  these 
proceedings.  It  lies  wherever  the  proceeding  is  of  a  judicial  nature  ; 
Groenwelt  v.  Burwell,  1  Salk.  144,  263.  The  proceedings  in  Rex  v. 
Lloyd  and  In  re  Constables  of  Hipperholme  were  matters  purely  dis- 
cretionary. But  where  the  matter  is  not  discretionary  certiorari  lies ; 
Regina  v.  Coles,  8  Q.  B.  75,  83,  86  (B.  C.  L.  R.  vol.  55).     The  present 

proceedings  are  like  those  in  Rex  v.  Inhabitants in  *Gla-  r^o/»o 

morganshire.  Sect.  71,  requiring  notice  before  any  meeting,  L  ^^^ 
shows  that  the  business  to  be  transacted  there  is  considered  judicial. 

The  argument  proceeded  thus  far  on  January  16th.  On  its  being 
resumed,  January  26th, 

Pattbson,  J.,  said :  We  are  satisfied  that  this  was  a  judicial  act  on 
the  part  of  the  Commissioners,  and,  therefore,  that  a  certiorari  lies. 

Pulling  was  then  heard  on  the  several  objections  to  the  proceedings 
of  the  Commissioners. — On  the  question  as  to  interest  he  cited  Regina 
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V.  The  Cheltenham  Commissioners,  1  Q.  B.  467  (E.  C.  L.  R.  toI.  41), 
Regina  v.  The  Justices  of  Hertfordshire,  6  Q.  B.  753  (E.  G.  L.  R.  vol. 
61),  and  Rex  v.  Jones,  2  Harr.  v.  Woll.  (Bail  Court)  298 ;  and  he  con- 
tended that  the  actual  conduct  of  the  interested  parties  had  shown  a 
bias  in  them.  Crompton,  on  this  point,  denied  that  any  interest  suffi- 
cient to  disqualify  any  of  the  parties  from  acting  was  shown  to  have 
existed  in  fact ;  and  he  further  urged  that,  if  some  few  Commissioners 
were  interested,  the  prosecutors  could  not  now  impeach  the  decision  of 
so  large  a  body  on  account  of  the  accidental  presence  of  one  or  two  dis- 
qualified parties. 

As  to  the  advertisement,  Pulling  contended  that  a  regular  notice  of 
the  meeting  was  a  fact  which  ought  to  have  appeared  on  the  face  of 
the  proceedings  returned ;  Rex  v.  Bagshaw,  7  T.  R.  363 ;  Rex  v.  Mayor 
of  Liverpool,  4  Burr.  2244;  and  that  the  notice  here  was  not  given 
♦Rfi^l  "*^  '®^®*  sixteen  days  before"  the  meeting;  for  that  the  *day 
^  of  notice  and  the  day  of  meeting  must  be  excluded ;  Regina  r. 
The  Justices  of  Shropshire,  8  A.  4;  E.  173  (E.  C.  L.  R.  vol.  35)  ; 
Regina  v.  Justices  of  Middlesex,  3  Dowl.  &  L.  109.  [Wightman,  J. — 
The  words  of  stat.  33  G.  3,  c.  95,  s.  71,  are  very  strong;  that  no 
meeting  shall  be  had  <<  unless"  notice  be  given  at  least  sixteen  days 
before.]  Oromptony  on  this  point,  referred  to  the  documents  before 
the  Court,(a)  by  which  it  appeared  that,  although  the  Merthyr  Guardian 
bore  the  date  of  January  27th,  it  was  in  fact  circulated  on  the  26th  : 
and  he  observed  that  there  were  well  known  cases  of  weekly  publica- 
tions in  London  which  were  dated  on  one  day  but  published  on  another. 
He  contended  that  the  words  '^  in  pursuance  of  a  summons  and  notice 
in  the  Merthyr  Guardian  newspaper  of  the  27th  of  January  last"  indi- 
cated a  publication  in  the  newspaper  so  dated,  but  did  not  necessarily 
mean  that  the  notice  was  first  published  on  that  day :  and  that  a  notice, 
though  misdated,  would  be  good  if  shown  to  have  been  published  in 
time.  [WiGHTMAN,  J. — The  entry  by  the  Commissioners  is  drawn  up 
after  receiving  proof.  It  is  not  clear  from  the  form  of  their  entry 
(which  mentions  the  newspaper  <<  of  the  27th")  that  they  were  satisfied 
of  the  notice  having  been  published  on  the  26th.]  Orompton  also  cited 
Ostler  V.  Cooke,  13  Q.  B.  143  (E.  C.  L.  R.  vol.  66),  and  the  judgment 
of  Lord  CoTTENHAM  in  Taylor  v.  Clemson,  11  CI.  &  Finn.  610,  645. 
And  he  referred  to  sect.  72  of  stat.  33  G.  3,  c.  95 :  but  it  was  answered 
that  the  meeting  now  in  question  did  not  appear  to  have  been  convened 
under  that  section ;  and  that  the  prohibitory  words  of  sect.  71  applied 
to  all  meetings.  Our.  adv,  vuU. 

♦8641       *Patteson,  J.,  now  delivered  judgment. 

This  was  a  motion  to  quash  a  judgment,  determination,  con- 
sent, and  approbation  of  Commissioners  under  an  Act  of  83  G.  3,  c.  95, 

(a)  See  p.  857,  ante. 
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for  making  the  Aberdare  caaal,  the  same  having  been  removed  into  this 
Court  by  writ  of  certiorari. 

By  the  10th  section  of  that  act,  all  persons  having  freehold  or  copy- 
hold estates  of  1002.  per  annum  in  Glamorganshire,  and  all  persons 
resident  in  the  county  and  having  personal  estate  of  20002.  value,  arc 
made  Commissioners  for  the  settling,  determining,  and  adjusting  all 
questions,  matters,  and  differences  which  shall  or  may  arise  between  the 
Company  and  proprietors  of  lands :  but  that  section,  if  it  stood  alone, 
seems  to  refer  only  to  questions  of  compensation.  By  sect.  54  the 
Company  are  to  make  such  bridges  as  the  Commissioners  shall  from 
time  to  time  judge  necessary  and  appoint.  By  sect.  55,  if  owners  or 
occupiers  of  lands  shall  find  the  bridge,  which  the  Commissioners  shall 
have  directed  to  be  made,  insulGcient  for  the  commodious  use  and  occu- 
pation of  their  lands,  they  may,  with  the  consent  and  approbation  of  the 
Committee  of  the  Company,  upon  request  made  to  them,  or,  in  case  of 
their  refusal  for  the  space  of  twenty-one  days  after*  such  request,  then, 
with  the  consent  and  approbation  of  the  said  Commissioners,  make 
bridges  at  their  own  expense. 

In  this  case  the  trustees  of  the  Marquis  of  Bute,  being  owners  of 
lands  adjoining  the  canal,  made  a  request  to  the  Committee  for  their 
consent  to  erect  a  bridge  over  the  canal,  and,  after  twenty-one  days* 
refusal,  applied  to  the  Commissioners,  who  held  a  meeting,  and,  after 
hearing  evidence  and  argument  *pro  and  con,  gave  their  consent  r:^Q/«c 
and  approbation,  as  appears  by  a  minute  of  their  proceedings,  '- 
returned  unider  the  writ  of  certiorari.  It  was  contended  for  the  trus- 
tees that  this  was  not  such  a  judicial  act  as  could  be  brought  up  by 
certiorari.  We  gave  our  opinion  on  the  argument,  and  are  fully 
satisfied  that  it  was  a  judicial  act.  The  Company  had  refused  their 
consent ;  and  the  Commissioners  under  the  Act  were  manifestly  intended 
to  examine  into  the  propriety  of  such  refusal,  and  to  determine  the 
question  judicially  between  the  parties.  The  rule  therefore  which  has 
been  obtained  by  the  trustees  of  Lord  Bute  to  quash  the  writ  of  certio- 
rari must  be  discharged. 

Several  objections  were  then  taken  to  the  proceedings  of  the  Com- 
missioners :  one,  which  impeached  their  jurisdiction,  others  which  turned 
on  the  forms  of  their  proceedings.  That  which  impeached  their  juris- 
diction arose  upon  affidavits,  from  which  it  clearly  appears  that  the  pro- 
posed bridge  is  not  required  for  the  commodious  use  and  occupation  of 
the  lands  of  Lord  Bute  as  now  occupied,  no  mines  being  worked  under 
them,  but  for  the  purpose  of  bringing  coals  from  a  colliery  adjoining 
those  lands,  called  the  Werfa  Colliery,  on  the  other  side  of  them  from 
the  canal  (which  colliery  is  held  by  the  trustees  of  Lord  Bute  under  a 
le.ase,  and  underlet  by  them  to  a  Mr.  Nixon),  by  a  railway  to  be  made 
across  the  lands  of  Lord  Bute,  and  by  the  proposed  bridge  across  the 
canal,  and  so  across  other  lands  to  a  railway  established  by  act  of  Par- 
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Iiament  called  the  Aberdarc  Railway,  which  falls  into  and  forms  a  junc- 
tion with  another  railway,  also  established  by  act  of  Parliament,  called 
the  Taff  Vale  Railway,  and  so  conveying  the  coals  to  Cardiff  by  the 
*8fin  '"^^'^^ys  *in8tead  of  the  Aberdare  Canal.  It  further  appears 
^  that  the  two  railways  were  under  the  same  direction  and 
management ;  that  the  chairman  of  the  Taff  Yale  Railway,  some  of  the 
directors,  and  several  shareholders,  were  sworn  and  acted  as  commis- 
sioners upon  the  occasion  in  question ;  and,  further,  that  the  owner  in 
fee  of  Werfa  Farm  and  minerals  also  acted  as  a  Commi8sioner.(a)  The 
Canal  Company,  therefore,  object  that  these  persons  were  interested  in 
the  question  to  be  determined,  and  could  not  legally  act  as  Commis- 
sioners, and  that  their  doing  so  vitiated  the  proceedings.  They  ground 
their  objection,  not  only  on  the  general  rule  of  law^,  but  also  on  the 
70th  section  of  the  Canal  Act,  <<  that  no  person  shall  be  capable  of 
acting  as  a  Commissioner  in  the  execution  of  this  Act  in  any  case  where 
he  shall  be  interested  or  concerned  in  the  matter  in  question."  We 
think  it  impossible  to  deny  that  the  chairman  and  directors  and  share- 
holders of  the  Taff  Vale  Railway  Company  were  interested  and  con- 
cerned in  the  question  whether  a  communication  should  be  opened 
between  the  Werfa  Colliery  and  their  railway ;  especially  as  it  is  shown 
by  the  affidavits  that  much  other  coal  lay  in  the  same  neighbourhood. 
Doubts  might  well  be  entertained  whether  the  owner  in  fee  of  the  Werfa 
Colliery  was  so  interested,  since  it  is  not  shown  upon  what  terms  the 
trustees  of  Lord  Bute  hold  their  lease.  Then,  according  to  the  cases 
of  Regina  v.  The  Cheltenham  Commissioners,  1  Q.  B.  467  (E.  C.  L.  R. 
vol.  41),  and  Regina  v.  The  Justices  of  Hertfordshire,  6  Q.  B.  753  (E. 

*Rfi71  ^'  ^'  ^'  ^^^'  ^^)'  *^®  objection  is  fatal.  We  *do  not  mean  to 
^  say  that,  when  so  large  a  body  as  these  Commissioners  are 
appointed  by  an  Act  of  parliament,(i)  the  accidental  intrusion  of  one 
interested  person  would  of  necessity  vitiate  the  proceedings ;  but  thb 
is  a  very  different  case,  anything  but  accidental. 

This  being  our  opinion,  we  might  pass  unnoticed  the  objections  as  to 
the  proceedings  themselves.  In  truth  most  of  them  appear  to  us  to  be 
without  weight ;  but  there  is  one  which  is  not  so. 

The  71st  section  provides  that  no  meeting  whatsoever  of  the  said 
Commissioners  shall  at  any  time  be  held  for  putting  in  execution  any 
of  the  powers  or  authorities  vested  in  them  by  this  Act,  unless  previous 
notice  shall  be  given  in  some  newspaper  published  or  circulated  within 
the  said  counties,  or  in  such  other  manner  as  the  said  Company  of  pro- 

(a)  In  one  of  the  affidavits  it  was  stated,  on  information  and  belief,  that  nearly  all  the  peraons 
who  acted  as  Commissioners  had  been  canvassed  to  attend  by  or  on  behalf  of  the  parties  inter- 
ested in  the  colliery  and  railways. 

{b)  It  appeared  on  affidavit,  that,  on  12th  Febmary,  101  persons  took  the  oath  and  sat  as 
Commissioners.  Coleridge,  J.,  observed,  during  the  argument :  "If  you  have  a  Coart of  alnnost 
all  the  freeholders  in  the  county,  how  can  yon  help  some  interest  T'  Wiobtmav,  J.,  said :  *'Tfae 
question  is,  what  yon  call  an  interest" 
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prietors  shall  direct  or  appoint,  at  least  sixteen  days  before  such  meeting; 
and  that  no  act,  order,  or  proceeding  of  the  said  Commissioners,  or  any 
of  them,  in  the  execution  of  this  act  (except  in  such  cases  as  are  hereby 
otherwise  directed),  shall  be  valid  unless  the  same  shall  be  made  or  done 
at  a  meeting  to  be  held  in  pursuance  of  this  Act.  Section  72  provides 
for  the  calling  of  a  general  meeting  of  the  Commissioners  at  the  request 
of  the  Company  or  of  landowners,  and  directs  notice  to  be  given  in 
manner  aforesaid.  The  present  case  is  not  within  the  exception  in 
section  71 ;  and  it  appears  that  notice  was  given,  by  advertisement 
dated  27th  January,  1849,  in  the  Merthyr  Guardian  newspaper  of  that 
same  day,  for  *a  meeting  to  be  held  on  the  12th  February.  The  rn^noQ 
expression  "  at  least  sixteen  days  before"  is  held  to  mean  sixteen  *- 
days  exclusive  of  the  day  of  notice  and  the  day  of  meeting ;  Begina 
V.  The  Justices  of  Shropshire,  8  A.  4  E.  173  (E.  C.  L.  R.  vol.  35),  and 
the  cases  there  referred  to.  Now  there  were  only  fifteen  such  days  in 
this  instance ;  the  meeting  therefore  was  not  called  pursuant  to  the 
Act ;  and  the  acts  done  at  it  were  not  valid. 

To  meet  this  objection,  it  was  proved  by  a  witness  that  the  Merthyr 
Guardian  newspaper,  though  dated  on  the  27th  of  January,  is  in  truth 
circulated  on  the  previous  day,  and,  so,  that  the  notice  may  well  have 
been  given  on  the  26th.  But  the  notice  itself  is  dated  the  27th ;  the 
newspaper  is  dated  the  27th ;  and,  though  it  is  printed  the  day  before, 
and  many  copies  may  be  sent  out  on  the  26th,  general  publicity  cannot 
fairly  be  said  to  be  given  to  anything  contained  in  it  till  the  day  of  its 
date  and  general  circulation.  On  this  ground,  therefore,  as  well  as 
the  former,  we  are  constrained  to  say  that  the  rule  for  quashing  these 
proceedings  must  be  made  absolute ;  and  costs  must  be  given  on  both 
rules.  Rule  absolute  to  quash  proceedings. 

Bule  to  quash  certiorari  discharged.(a) 

(a)  Reported  in  part  by  C.  Blackburn,  Bsq. 


♦The  Duke  of  RUTLAND  v.  WILLIAM  BAGSHAW  and  ^^j,.. 
ARTHUR  UEATHCOTE  HEATHCOTE.    Feb.  26.    >-  " 

Declaration  in  prohibition  recited  that  plaintiff  was  not  impropriator  or  proprietor  of  the  tithes 
**  in  the  pariah  of  T.,"  and  "  the  said  T.  had  not  been,  nor  was"  a  parish ;  and  the  chanoel 
ntentioned  in  the  articles  after  set  forth  did  not  belong  to  the  impropriate  rectory  in  the  articles 
mentioned;  and  plaintiff  had  not  possession  of  the  chancel.  That  there  was  (1)  a  custom  in 
T.  that  the  inhabitants  should  repair  the  chancel :  (2)  also  a  custom  that,  when  repairs  to  the 
chancel  had  been  necessary,  the  chapel-waraens  of  the  cbapelry  had  ordered  and  paid  for 
the  repairs,  and  plaintiff  had  not  repaired  or  paid ;  (3)  also  a  custom  that  church  or  chapel 
rates  for  the  repairs  of  the  church  or  chapel  of  T.  had  been  made,  coUeeted,  and  expended 
within  T.  by  the  chapel -wardens  thereof,  and  the  repairs  of  the  chancel  paid  for  out  tT  snoh 
rates  by  the  chapel-wardens ;  (4)  also  a  custom  that  the  chapel-wardens  had  yearly  pasaed 
their  accounts  to  the  inhabitants  of  T.  of  the  moneys  collected  and  expended  by  them  on 
account  of  the  church  or  chapel  rates  of  T.  It  was  further  recited,  that  such  tithes  of  T.  aa 
arose  to  plaintiff  had  always  been  collected  by  a  person  appointed  by  the  tithe-payers  within 
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T.,  wbioh  penon  bad  hetn  rated  to  tbe  cbnnb  and  otber  rates  of  T. ;  aad  tbe  ebapel'Wardma 
of  T.  had  been  paid  suob  rate*,  or  deducted  them  from  tbe  tithev  reeeiyable  hj  plaintiff:  Tbat 
plaintiff  bad  agreed  with  tbe  titbe-payert  of  T.  to  accept  a  eertaio  earn  in  lien  of  the  tilbaa  of 
T.  arieiDg  to  bim,  tbe  remainder  of  sacb  titbes  to  remain  ancolleeted,  rfnd  te  be  taken  in  Hum 
of  all  cbnreb  and  otber  ratee  due  from  plaintiff  wiibin  T. ;  which  agreement  bad  for  mnnjr 
jeare  been  acted  upon.  That  defendanto  caueed  a  enit  to  be  promoted  againat  pbiintiff  in  tb« 
Arebee  Court  of  Canterbnry,  wherein  tbej  articled  (among  other  tbingi)  that  be  was  im- 
propriator of  tbe  tithes  arising  *'  in  tbe  parish  of  T.  aforesaid/'  which  were  snftcient  for  the 
repair  of  tbe  chancel  of  the  **  parish  cbnreb  of  T.  f*  that  be  was  in  possession  of  the  cbaacel ; 
that  it  was  dilapidated  by  bis  default ;  and  that  he  bad  been  required  by  tbe  cbufcbwaidana 
to  repair  it,  but  bad  refused :  That  to  this  libel  defendant  put  in  a  negative  imne,  denying  the 
allegations  of  tbe  libel  on  articles,  and  also  brought  in  bis  responsive  allegation,  which  wae 
duly  admitted,  and  did  thereby  **  allege  tbe  raid  several  customs  and  matters  in  tbe  intro- 
ductory part  of  this  declaration  mentioned,  in  answer  to  the  said  libel  on  articles,  and  tbe  asid 
charge  therein  contained ;  and  did  then  and  there  offer  to  prove  tbe  same  in  due  form  of  lav  :** 
yet  defendant  threatened  to,  and  would,  **  prosecute  tbe  trial  of  the  said  several  eustonss  aad 
matters  in  tbe  introductory  part  of  this  declaration  mentioned  in  tbe  said  Court  Cbriatinsi,'' 
unless  writ  of  prohibition,  Ac. 

Defendante  pleaded  only  a  traverse  of  allegation  (1)  of  custom,  and  a  traverse  of  anegation  it) 
of  eustom.    On  these  traverses  issues  were  joined,  which  wera  found  for  defendants^ 

On  motion  for  judgment,  non  obstante  veredicto.    Held :  * 

1.  That  tbe  pleas  were  not  bad  for  omitting  to  traverse  the  allegations  (2)  and  (4)  of  cuatosB, 
these  being  immaterial,  or  merely  ineidental  to  and  evidence  of  tbe  aUegations  of  essto^ 
traversed. 

2.  That  tbe  pleas  were  an  insulBcient  answer,  inarmvch  as  they  did  not  meet  the  aDegatiom 
that  T.  Was  not  a  parish,  which  was  a  fact  not  triable  by  tbe  Scclesiastical  Court. 

S.  That  there  ouf^t,  therefore,  to  be  a  repleader,  but  not  a  judgment  non  obstante  T«rBdieU». 
inasmuch  as,  tbe  plaintiff  not  having  proved  tbe  allegations  traversed,  there  was  no  admissieti 
on  tbe  record  of  the  allegations  not  traversed. 

This  was  an  action  of  prohibition,  tried  before  Lord  Denman,  C.  J., 
at  the  Sammer  assizes,  1848,  for  Derbyshire.  A  verdict  having  been 
*Q7ni  ^^^^^  ^^^  ^^^  ^defendants,  and  a  motion  made,  in  the  ensuing 
-'  Michaelmas  term,  for  judgment  non  obstante  veredicto,  the  Court 
granted  a  rule  Nisi,  ordering  that  a  case  should  be  stated  and  set  down 
in  the  special  paper :  and  the  following  case  was  stated  accordingly. 

The  declaration,  after  stating  that  the  plaintiff  complained  of  the 
defendants,  who  had  been  summoned  to  answer  the  plaintiff  of  a  plea 
wherefore  they  prosecuted  him  in  the  Court  Christian,  proceeded  thus  : 
For  that,  whereas,  before  or  at  the  time  of  the  exhibiting  the  libel  on 
articles  hereinafter  mentioned,  the  plaintiff  had  not  been,  nor  wa$j  im- 
propriator or  proprietor  of  the  tithes  annually  arising  or  renewing  in  the 
parish  of  Taddington  and  the  titheable  places  within  the  same;  and 
the  said  Taddington^  in  the  said  articles  mentioned,  had  not  been  nor 
was  a  parish  ;  and  the  chancel,  in  the  said  articles  mentioned,  had  not, 
nor  did  belong  or  appertain  to  the  said  impropriate  rectory,  in  the  said 
articles  mentioned,  nor  had  been,  nor  was,  part  or  parcel  of  the  said 
impropriate  rectory :  and  plaintiff  had  not  been,  nor  was,  by  himself, 
his  lessees  or  assigns,  in  possession  of  the  said  chancel  in  the  said  articles 
mentioned :  nor  was  the  same  held,  occupied,  or  enjoyed  by  the  plaintiff, 
his  lessees  or  assigns :  And  whereas  also,  from  time  whereof,  &c.,  until 
the  time  of  the  exhibiting  the  said  libel  on  articles,  there  has  been  and 
still  is,  a  certain  ancient  and  laudable  custom^  used  and  approved  of 
within  the  said  Taddington  in  the  said  articles  mentioned,  that  is  to 
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say :  that  the  inhabitants  of  Taddington  aforesaid,  from  time  to  time, 
whenever  the  same  should  be  requisite,  repair,  or  cause  to  be  repaired, 
at  their  own  proper  cost  and  charge,  the  said  chancel  in  the  said 
^articles  mentioned ;  and  have,  from  time  to  time,  at  all  times,  r^c^ir-t 
from  time  whereof,  &c.,  in  fact  repaired,  or  caused  to  be  repaired,  ^ 
and  still  of  right  ought,  &c.,  the  said  chancel,  at  their  own  proper  cost 
and  charge,  whenever  any  repairs  thereof  have  been  or  may  be  requi- 
site :  And  whereas  also,  from  time  whereof,  &c.,  until  the  time  of  the 
exhibiting,  &c.,  there  has  been,  and  still  is,  a  certain  other  ancient  and 
laudable  custom,  used  and  approved  of  within  the  said  Taddington  in 
the  said  articles  mentioned,  that  is  to  say:  that,  when  and  as  any 
repairs  in  and  to  the  said  chancel  have  been  necessary,  the  chapelwar- 
dens  of  the  said  chapelry  have  given  orders  and  directions  for  the  doing 
of  such  repairs,  and  have  at  various  times  employed  or  caused  to  be 
employed  divers  workmen  and  labourers  in  and  about  the  doing  of  such 
repairs ;  and  have,  from  time  to  time,  paid  for  the  doing  of  such  repairs, 
and  also  paid  such  workmen  and  labourers  for  the  work  and  labour  in 
and  about  the  doing  of  such  repairs :  And  whereas  also,  neither  the 
plaintiff  nor  any  of  his  ancestors  or  predecessors,  lessees  or  grantees  of 
any  tithes  arising  within  Taddington  aforesaid,  had,  nor  hath  any  of 
them  at  any  time  before  the  exhibiting  the  said  libel  on  articles,  re- 
paired or  caused  to  be  repaired  the  said  chancel  in  the  said  articles 
mentioned,  or  any  part  thereof,  or  defrayed  the  cost  of  any  of  the 
reparations  made  or  done  in  or  to  the  said  chancel :  And  whereas  also, 
from  time  whereof,  &c.,  until  the  time  of  the  exhibiting,  &c.,  there  has 
been,  and  still  is,  a  certain  other  ancient  and  laudable  custom,  used  and 
approved  of  within  the  said  Taddington  in  the  said  articles  mentioned, 
that  is  to  say :  that  church  or  chapel  rates  for  the  repairs  of  the  said 
church  or  chapel  of  Taddington  *have  been  from  time  to  time  r^o^n 
duly  made,  and  have  been  collected  and  expended  within  Tad-  ^ 
dington  aforesaid,  by  the  chapel-wardens  thereof  for  the  time  being ; 
and  all  the  costs  and  expenses  of  the  repairs  of  the  said  chancel  have 
been  at  all  times  provided  for  and  paid  out  of  such  rates  by  the  said 
chapel-wardens  of  the  said  chapelry  for  the  time  being:  And  whereas 
also,  from  time  whereof,  &;c.,  until  the  time  of  the  exhibiting,  &c.,  there 
has  been,  and  still  is,  a  certain  other  ancient  and  laudable  custom,  used 
and  approved  of  within  the  said  Taddington  in  the  said  articles  men- 
tioned, that  is  to  say :  that  the  chapel- wardens  of  Taddington  aforesaid 
for  the  time  being  have,  yearly  and  every  year,  kept,  made  up,  exhibited, 
and  passed  their  accounts,  with  and  to  the  inhabitants  of  Taddington 
aforesaid,  of  the  various  moneys  collected  and  expended  by  them  on 
account  of  the  church  or  chapel  rates  of  Taddington  aforesaid,  or  as 
such  chapel-wardens  as  aforesaid :  And  whereas  also  such  of  the  tithes 
of  Taddington  aforesaid  as  arose  to  plaintiff  had  always,  before  and  until 
the  exhibiting,  &c.,  been  collected  by  a  person  selected  or  appointed  by 
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the  tithe-pajers  within  Taddington  aforesaid ;  and  the  same  person  had 
always  been  theretofore  made  liable,  or  rated,  to  the  church  smd  other 
^ates  of  Taddington  aforesaid ;  and  the  said  rates  been  alwajs  paid  to, 
or  deducted  from  the  tithes  receivable  by  the  plaintiff  by,  the  chapel- 
wardens  of  Taddington  aforesaid,  or  some  person  on  their  behalf:  And, 
some  years  before  the  exhibiting,  &c.,  plaintiff  agreed  with  the  tithe- 
payers  of  Taddington  aforesaid  to  accept  the  sum  of  701.  per  annum 
in  lieu  of  such  of  the  tithes  of  Taddington  aforesaid  as  arose  to  him, 
*R7^'\  V^^^^^^^^  ^^^  ^^^^  ^^^  remainder  of  such  tithes,  amounting  to  the 
-'  *sum  of  about  151.  per  annum,  should  remain  uncollected,  and 
be  taken  in  lieu  of  all  church  and  other  rates  due  from  him,  plaintiff, 
within  Taddington  aforesaid ;  and  such  agreement  had,  for  many  years 
before  and  until  the  exhibiting,  &c.,  been  in  force  and  acted  upon:  And 
whereas  also  defendants,  before  the  commencement  of  this  suit,  to  wit, 
on  12th  December,  1846,  caused  a  suit  in  a  certain  Court  Christian, 
that  is  to  say,  in  the  Arches  Court  of  Canterbury,  to  be  promoted 
against  plaintiff;  and,  in  the  said  suit,  caused  to  be  exhibited  in  the 
said  Court,  to  wit,  on  the  same  day  and  year,  a  certain  libel  on  articles 
against  the  now  plaintiff,  in  the  name  of  Sir  Herbert  Jenner  Fast, 
Knight,  Doctor  of  Laws,  Official  Principal  of  the  Arches  Court  of 
Canterbury,  whereby  and  wherein  the  said  Official  Principal  objected, 
articled,  and  administered  according  to  the  tenor  and  effect  of  the  arti- 
cles following,  that  is  to  say : 

First :  We  article  and  object  to  you,  the  said  John  Ilenry  Manners, 
Duke  of  Rutland,  that  you  do  know,  believe  or  have  heard,  that,  of 
common  right,  and  by  the  laws  and  constitutions  ecclesiastical  of  this 
realm  of  England,  the  rectors  and  impropriators  of  rectories,  or  of  any 
part  or  portion  thereof,  are  bound  to  sustain  and  amend  the  chancel  of 
the  parish  church  of  their  respective  rectories,  and  to  defray  all  costs, 
charges,  and  expenses  to  be  incurred  in  the  sustaining,  repairing,  and 
amending  the  chancels  aforesaid,  out  of  the  tithes,  profits,  and  emolu- 
ments of  their  respective  rectories  belonging :  and  this  was  and  is  true, 
public,  and  notorious :  and  we  article  and  object  everything  in  this  and 
the  subsequent  articles  contained,  jointly  and  severally. 
*R7J."I  Second :  We  article,  &c.,  that  you  were,  in  the  year  *1846, 
-*  and  for  some  time  prior  thereto,  and  are  now,  impropriator  or 
proprietor  of  the  tithes  annually  arising  or  renewing  in  the  parish  of 
Taddington  aforesaid,  and  the  titheable  places  within  the  same,  and 
have  received  all  the  advantages,  profits,  and  emoluments  of  the  impro- 
priate rectorial  or  great  tithes  annually  arising,  renewing,  and  increasing 
in  the  said  parish  of  Taddington,  within  the  peculiar  jurisdiction  of  the 
Dean  and  Chapter  of  the  Cathedral  church  of  Lichfield,  and  the  tithe- 
able  places  of  the  same :  and  this  was,  &c. :  and  we  article  and  object 
as  before. 

Third :  We  article,  &c.,  that  the  yearly  value  or  estimation  of  the 
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impropriate  rectorial  tithes  arising,  renewing,  and  increasing  within  the 
said  parish  of  Taddington  and  the  titheable  places  of  the  same,  belong- 
ing to  jou,  were,  and  have  been  during  all  the  time  that  you  have 
possessed  the  same,  sufficient  for  the  sustaining,  upholding,  maintaining, 
and  repairing  the  chancel  of  the  said  parish  church  of  Taddington,  and' 
the  appurtenances  thereof;  and  this  was,  &c. :  and  we  article,  &c. 

Fourth:  We  also  article,  &c.,  that,  among  other  possessions,  the 
chancel  of  the  parish  church  of  the  said  parish  of  Taddington,  particu- 
larly mentioned  in  the  presentment  hereunto  annexed,  marked  A,  which 
presentment  we  will  to  be  here  read  and  inserted  and  taken  as  part 
and  parcel  hereof,  did  belong  and  appertain  to  the  said  impropriate 
rectory  for  time  beyond  the  memory  of  man,  and  was,  and  is,  and  has 
been,  part  and  parcel  of  the  said  impropriate  rectory,  and,  for  and 
during  the  time  aforesaid,  has  been  commonly  accounted,  reputed,  and 
taken  so  to  belong :  and  this  was,  &c. :  and  we  article,  &c. 

Fifth :  We  also  article,  &c.,  that  you,  by  yourself,  *your  lessees  r^^c^frt- 
or  assigns,  were,  in  the  said  year  1846,  and  for  many  years  '- 
prior  thereto,  and  are  now,  in  possession  of  the  said  chancel  in  the  said 
presentment  mentioned ;  and  the  same  is  now  held,  enjoyed,  and  occu- 
pied by  you,  your  lessees  or  assigns :  and  this  was,  &c. :  and  we 
article,  &c. 

Sixth :  Also,  we  article,  &;c.,  that  the  chancel  of  the  parish  church 
of  Taddington  aforesaid,  in  the  said  presentment  mentioned,  is  very 
much  dilapidated  and  decayed  through  the  default  and  neglect  of  you, 
the  said  J.  H.  M.,  Duke  of  R.,  and  continues  in  a  ruinous  condition, 
suffering  very  great  damages,  as  in  the  said  presentment  is  mentioned : 
and  we  article  and  object  concerning  any  other  damages  or  dilapida- 
tions, and  such  as  shall  hereafter  appear  in  the  proofs  to  be  adduced  in 
the  cause :  and  this  was,  &c. :  and  we  article,  &c. 

Seventh :  We  also  article,  &c.,  that  you  have  been  often,  or  at  least 
once,  by  and  on  behalf  of  the  said  William  Bagshaw  and  Arthur  Heath- 
cote  Heathcote,  the  churchwardens  aforesaid,  asked  and  required  to 
repair,  or  cause  to  be  repaired,  the  damages  and  dilapidations  aforesaid, 
as  contained  in  the  said  presentment,  in  the  chancel  of  the  said  parish 
church  of  Taddington :  but  you  have  refused,  and  still  do  refuse,  or  at 
least  have  delayed,  and  do  still  delay,  to  repair  the  same :  and  this  was. 
&c. :  and  we  article,  &c. 

Eighth :  We  also  article,  &c.,  that  you  now  are,  or  ought  to  be,  by 
us  and  our  authority  compelled  to  the  reparation  of  the  aforesaid 
damages  and  dilapidations :  and  this  was,  &c. :  and  we  article,  &c. 

Ninth:  We  also  article,^&c.,  that  the  said  W.  Bagshaw  and  A.  H. 
Heathcote,  the  churchwardens  aforesaid,  have  rightly  and  duly  r^i^arrf* 
complained  of  all  and  ^singular  the  premises :  and  that,  by  rea-  '- 
son  of  the  premises,  and  the  letters  of  request  presented  to  and  ac- 
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cepted  by  us  in  this  cause,  you  were  and  are  subject  to  the  jurisdiction 
of  this  Court :  and  this  was,  &c :  and  we  article,  &c. 

Tenth :  We  also  article,  &c.,  that  all  and  singular  the  premises  were 
and  are  true,  public,  and  notorious,  and  thereof  there  was  and  is  a 
public  voice,  fame,  and  report;  of  which  legal  proof  being  made,  we 
will  that  right  and  justice  be  effectually  done  and  administered  therein  ; 
and  that  you,  the  said  J.  H.  M.,  D.  of  R.,  be  by  canonical  censures 
monished  to  repair  the  damages  and  dilapidations  aforesaid  in  the  chan- 
cel of  the  parish  church  of  Taddington  aforesaid,  and  be  condemned  in 
all  the  lawful  costs  made  and  to  be  made  in  this  cause  on  the  part  and 
behalf  of  the  said  W.  Bagshaw  and  A.  H.  H.,  by  us  or  our  definitive 
sentence  or  final  decree  to  be  made  and  interposed  in  this  behalf. 

And  whereas,  the  said  Duke  afterwards,  to  wit,  on  the  same  day  and 
year,  duly  appeared  in  the  said  Court  Christian  to  answer  the  said  libel 
on  articles,  and  the  said  charge  therein  contained ;  and  did  afterwards, 
to  wit,  on,  &c.,  put  in  and  plead  in  the  said  Court  Christian  a  negative 
%88ue  to  the  Baid  libel  on  articles,  thereby  denying  the  allegations  -of  the 
said  libel  bn  articles,  and  did  afterwards,  to  wit,  on,  &;c.,  bring  into  the 
said  Court  Christian  his  responsive  allegation  to  the  same  libel  an  arti- 
cles; which  same  responsive  allegation  was,  to  wit,  on,  &c.,  duly  admitted; 
and  did  thereby  and  then,  amongst  other  things^  allege  the  said  several 
customs  and  matters  in  the  introductory  part  of  this  declaration  men- 
tioned, in  answer  to  the  said  libel  on  articles,  and  the  said  charge  therein 
contained  ;  and  did  then  and  there  offer  to  prove  the  same  in  due  form 
*«771  ^'^  '^^^'  nevertheless  defendants,  *well  knowing  the  premises, 
-*  but  contriving  to  aggrieve  plaintiff,  and  to  withdraw  the  cog- 
nisance and  trial  of  the  several  customs  and  matters  in  the  introductory 
part  of  this  declaration  mentioned,  which  to  our  Lady  the  Queen,  and 
not  to  the  Court  Christian  or  any  of  them  belongs,  to  another  examina- 
tion in  the  said  Court  Christian,  threaten  the  plaintiff  to  prosecute,  and 
are  about  to  and  will  prosecute,  the  trial  of  the  said  several  customs 
and  matters  in  the  introductory  part  of  this  declaration  mentioned  in 
the  said  Court  Christian,  unless  writ  of  prohibition,  &c.,  be  directed  to 
the  said  Official  Principal,  &c. :  therefore  plaintifi*  says  that  he  is  damni- 
fied, &c.,  and  prays  that  a  writ  of  prohibition,  &c.,  be  awarded  and 
issued  against  the  said  Official  Principal,  &c. 

The  defendants'  pleas  were  as  follows : 

The  defendants,  by,  &c.,  say :  That  there  has  not  been,  from  time, 
&c.,  until  the  time  of  exhibiting  the  said  libel  on  articles,  nor  is  there, 
the  said  certain  ancient  and  laudable  custom,  used  and  approved  of 
within  the  said  Taddington,  that  is  to  say,  that  the  inhabitants  of  Tad- 
dington aforesaid  from  time  to  time,  whenever  the  same  should  be 
requisite,  should  repair  or  cause  to  be  repaired,  at  their  own  proper 
costs  and  charge,  the  said  chancel  in  the  said  articles  mentioned,  and 
have  from  time  to  time,  at  all  times  whereof,  &c.,  in  fact  repaired,  or 
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caused  to  be  repaired,  and  still  of  right  ought,  &c.,  the  said  chancel,  at 
their  own  proper  cost  and  charge,  whenever  any  repairs  thereof  have 
been  or  may  be  requisite,  in  manner  and  form  as  in  the  declaration 
is  alleged :  and  of  this,  &c. :  conclusion  to  the  country.  And  they  pray 
judgment  and  that  a  writ  of  prohibition  may  not  issue.  And,  for  a 
further  plea,  defendants  say  that  *there  has  not  been,  for  time,  ^^07^ 
&c.,  until  the  time  of  exhibiting,  &;c.,  nor  is  there,  the  said  certain  ^ 
ancient  and  laudable  custom,  used  and  approved  of  within  the  said 
Taddington,  that  is  to  say,  that  all  the  costs  and  expenses  of  the  repairs 
of  the  said  chancel  have  been  at  all  times  provided  for  and  paid  out 
of  the  said  rates,  in  manner,  &;c. :  conclusion  to  the  country,  &c.  (as 
before). 

To  these  pleas  the  similiter  was  added. 

The  question  for  the  opinion  of  the  Court  was.  Whether  judgment 
non  obstante  veredicto  should  be  given  for  the  plaintiff  or  not.  If  it 
was,  the  rule  obtained  was  to  be  made  absolute :  if  not,  it  was  to  be 
discharged,  with  the  same  effect,  in  all  respects,  as  if  the  rule  had  been 
argued  and  decided  in  the  new  trial  paper. 

The  case  was  argued  in  last  Easter  term.((x) 

Cowling^  for  the  plaintiff  in  prohibition. — By  the  first  and  second 
articles  of  the  libel  the  suit  in  the  Arches  Court  rests  upon  the  alleged 
fact  that  Taddington  is  a  parish  of  which  the  plaintiff  is  impropriate 
rector.  The  declaration  denies  that  the  plaintiff  is  such  rector,  and 
that  Taddington  is  a  parish  at  all.  These  denials  are  left  untraversed 
by  the  plea.  It  further  appears,  by  the  declaration,  that  both  these 
denials  were  contained  in  the  responsive  allegation  to  the  articles,  and 
the  responsive  allegation  was  admitted  in  the  Arches  Court,  which  means 
that  it  was  not  demurred  to,  but  that  the  parties  were  put  to  their  proofs. 
There  is  therefore  a  question  of  fact  raised  on  the  parochiality  at 
that  stage ;  and  a  prohibition  must  go,  if  the  parochiality  cannot  be 
tried  in  the  Ecclesiastical  *Court ;  Byerley  v,  Windus,  5  B.  &  G.  r+oirq 
1,  23  (E.  C.  L.  R.  vol.  11),  where  the  practice  is  explained  in  ^ 
the  judgment.  Now  the  Ecclesiastical  Court  cannot  try  the  question 
of  fact  whether  Taddington  be  a  parish  or  not :  the  bounds  of  a  parish 
are  matter  of  prescription  (in  default  of  statutable  definition,  which  is 
not  shown  on  this  record) ;  and  the  whole  question  is  one  of  immemo- 
rial usage.  [Coleridge,  J. — I  think  parishes  have  been  sometimes 
erected  by  the  ordinance  of  the  bishop.  Are  you  entitled  to  assume 
that  the  same  rule  applies  to  the  question  whether  a  place  is  a  parish 
at  all,  and  the  question  what  the  boundaries  are  of  a  place  known  to  be 
a  parish  ?]  The  one  question  must  involve  the  other :  it  is  impossible 
to  show  that  a  place  is  a  parish,  without  showing  what  the  place  is,  that 
is,  what  are  the  parochial  boundaries.     If  a  bishop  created  a  parish 

{a)  May  9th,  1849.    Boforo  Patteson,  Colbbidob,  and  Wigbthax,  Js.     Coleridgk,  J.,  left 
ttie  Court  daring  the  reply. 

VOL,  XIV. — 68 
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(which  cannot  have  been  done  within  the  time  of  legal  memorj),  he 
must  have  defined  the  boundaries  of  the  parish  so  created.  That  the 
Spiritual  Court  cannot  try  the  question  of  bounds  of  a  parish  appears 
from  17  Vin.  Abr.  581,  tit.  Prohibition  (L),  pi.  1,  2,  4,  5 ;  and  placita, 
2,  3y  5,  in  that  section  show  also  that  there  is  the  same  incapacity  to 
try  the  question  of  parish  or  no  parish.  A  similar  objection  was  held 
to  support  a  prohibition  in  Dolby  v.  Remington,  9  Q.  B.  179  (E.  C.  L. 
R.  vol.  58) ;  and  the  plea  to  the  declaration  in  prohibition  was  held  bad 
on  demurrer  for  leaving  unnoticed  the  allegations  which  showed  that 
the  parties  were  at  issue  upon  the  question  whether  F.  was  a  distinct 
parish  from  L.  Here,  also,  of  four  customs  alleged  in  the  declaration, 
the  plea  denies  only  two :  it  therefore  appears  on  the  record  that  the 
*ftftm  Sp^^'^^^l  Court  will  try  two  customs,  if  not  *prohibited.    [Wight- 

^  MAN,  J. — I  do  not  see  how  you  are  to  have  judgment  non  obstante 
veredicto  upon  this  finding  on  the  traverse.  There  must  be  a  confession 
for  that.]  In  Couling  v.  Coxe,  6  Com.  B.  703  (E.  C.  L.  R.  vol.  60), 
the  defendant  took  an  immaterial  traverse  which  was  found  for  him ; 
and  it  was  held  that  the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto,  and  that  he  was  not  limited  to  a  repleader :  and  the  same 
rule  was  acted  upon  in  Crossfield  v.  Morrison,  7  Com.  B.  286  (E.  C.  L. 
B.  vol.  62).  [  WilleSy  for  the  defendants. — In  those  cases  there  were 
other  material  issues  which  were  found  for  the  plaintiffs.  Patteson, 
J. — It  appears  from  Plummer  t».  Lee,  2  M.  &  W.  495,t  that,  where 
there  is  no  confession  in  any  part  of  the  record,  there  cannot  be  judg- 
ment non  obstante  veredicto :  and  that  is  consistent  with  Goodbnrne  v. 
Bowman,  9  Bing.  532  (E.  C,  L.  R.  vol.  23).]  The  plaintiflF  would  he 
entitled  to  a  repleader  at  any  rate.  The  rule  for  judgment  non  obstante 
veredicto  may  be  remoulded,  if  necessary ;  Fillieul  v.  Armstrong,  7  A. 
&  E.  557  (E.  C.  L.  R.  vol.  34).  But,  if  the  pleas  be  such  that  there 
must  have  been  judgment  for  the  plaintiff  on  genera^  demurrer,  he  is 
entitled  to  judgment  non  obstante  veredicto.  That  the  issues  are  found 
for  the  defendants  cannot  put  the  plaintiff  in  a  worse  position  than  be 
would  be  placed  in  by  the  admission  he  would  have  made  by  demurring. 
In  Down  v.  Hatcher,  10  A.  &  E.  121  (E.  C.  L.  R.  vol.  87),  there  was 
but  one  plea ;  and  on  that  the  issue  was  found  for  the  defendants : 
but,  because  it  offered  a  defence  which  did  not  meet  the  whole  claim, 
the  plaintiff  had  judgment  non  obstante  veredicto.  Here  the  case  is 
the  stronger,  because  the  allegations  are  distinct.  [Wightman,  J. — 
Can  you  sign  judgment  for  the  part  which  is  unanswered?]  That 
*8ftn  *^*^'^^^^  ^^  done,  because  the  plea  does  profess  to  answer  all, 

^  though  it  fails  to  do  so  legally.  Negelen  v,  Mitchell,  7  M,  &  W. 
612,t  supports  Couling  r.  Coxe,  and  Crossfield  t;.  Morrison,  and  expressly 
overrules  Plugjer  v.  Lee.  [Wightman,  J. — In  Atkinson  v.  Davies,  11 
M.  &  W.  236,  242,t  it  was  said  by  the  Court :  «  The  opinion  of  aU  the 
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judges  in  the  case  of  Gwynne  v.  Burnell,  6  New  Ca.  458,(a)  that  judg- 
ment non  obstante  veredicto  can  be  awarded  on  a  pleading  by  the 
defendant  in  confession  and  avoidance  only,  and  not  on  the  implied 
confession  in  a  rejoinder  of  the  part  of  a  replication  which  it  does  not 
answer,  seems  to  lead  to  the  conclusion  that  the  judgment  for  the 
plaintiffs  could  not  be  arrested,  on  the  ground  that  the  traverse  of  a 
part  of  a  plea  contains  an  implied  confession  of  the  residue.     The 
proper  course  seems  in  both  cases  to  award  a  repleader,"]     It  is  said 
in  Gilbert*s  Hist.  Com.  PI.  p.  157:  ^'If  a  man  justifies  to  the  whole, 
and  his  plea  goes  but  to  part,  the  plea  is  bad,  because  being  pleaded 
as  to  the  whole,  and  going  but  to  part,  and  being  an  insufficient  answer 
to  the  whole,  consequently  the  plaintiff  must  have  judgment;  and  if 
the  plaintiff  on  such  plea  does  not  demur,  but  takes  issue,  since  he  takes 
issue  on  a  bad  bar,  whether  the  issue  be  found  for  the  plaintiff  or  defend- 
ant, the  judgment  shall  be  for  the  plaintiff,  because  the  bar  is  insufficient ; 
for  though  the  issue  should  be  found  for  the  defendant,  yet  that  will 
not  amend  the  bar,  and  make  that  go  to  the  whole,  which  goes  to  part 
only ;  and  therefore  here  the  issue  *is  material."     [Wiqhtman,  p:,cooo 
J. — That  is  the  case  of  a  justification,  which  expressly  confesses  ^ 
all  the  complaint,  though  it  suggests  an  answer  to  part  only.]     The 
principle  cannot  be  confined  to  a  justification.     The  law  on  this  point 
is  discussed  in  notes  (6),  (/),  (g\  (A),  to  Bennet  v.  Holbech,  2  Wms. 
Saund.  319  c,  d,  (6th  ed.) ;  and  the  leading  case  is  Staple  v.  Hevdon, 
6  Mod.  1,  2,  S.  C.  1  Salk.  173,  216,  2  Salk.  579,  3  Salk.  121,  Holt, 
217,  1  Ld.  Kaym.  707,  2.Ld.  Raym.  922,  where  it  is  said  that  ''a 
repleader  is  to  be  awarded  when  such  an  issue  is  joined,  as  the  Court 
after  trial  thereof  cannot   give  a  judgment,  as  being  impertinent  or 
uncertain,  and  not  determining  the  right."     But  here  an  answer  is  given 
which  is,  not  uncertain  or  indecisive,  but  insufficient.    It  will  be  said  that 
in  Negelen  v.  Mitchell,  and  other  cases  in  which  judgment  non  obstante 
veredicto  was  given  upon  an  immaterial   plea  found   for  defendants, 
there  were  other  pleas  on  the  record.     But  those  could  not  supply  the 
want  of  a  confession  in  the  immaterial  plea ;  each  plea  must  be  taken 
by  itself.     Negelen  v.  Mitchell  is  therefore  an  authority  showing  that 
there  may  be  judgment  non  obstante  veredicto  without  any  confession 
on  the  record  beyond  that  which  is  implied  from  the  allegation  being 
left  unanswered.     [Wightman,.J. — The  material  facts  were  there  all 
found  for  the  plaintiff;  he  could  not  be  prevented  from  having  judgment 
by  the  addition  of  an  immaterial  plea.     Patteson,  J. — In  note  (h)  to 
Bennet  v.  Holbech,  2  Wms.  Saund.  319  e  (6th  ed.),  it  is  said:  ^^  It  should 
be  observed  that  in  order  to  found  the  judgment  on  a  confession,  by 
the  defendant's  pleading,  of  the  cause  of  action,  such  pleading  must  be 

(a)  In  Dom.  Proo.,  rereriiiDg  the  jndgment  of  Ezcb.  Cb.  in  Gwynne  v.  Bnrnell,  2  New  Ca.  7; 
w^ich  had  affirmed  the  judgment  of  Com.  P.  in  Collins  v.  Gwynne,  9  Bingh.  544. 
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♦ftft^i  ^° , confession  and  *avoidance ;  for  though,  if  a  defendant  tra- 
^  verses  one  of  several  traversable  allegations  in  a  declaration  or 
replication,  he  admits,  for  some  purposes,"  "those  which  he  does  not 
traverse,  yet  he  does  not  confess  them  in  a  sense  which  is  required  to 
found  a  judgment  non  obstante  veredicto ;"  "or  to  be  a  ground  for 
arresting  judgment  for  the  plaintiff."  That  is  followed  up  in  Couling 
V.  Goxe,  and  Grossfield  v,  Morrison,  where  judgment  proceeds  on  the 
ground  that  upon  other  pleas  there  was  a  finding  for  the  plaintiff.] 
That  was  not  the  exclusive  ground  of  these  judgments :  in  Couling  v. 
Coxe,  6  Com.  B.  721  (E.  C.  L.  R.  vol.  60),  Wilde,  C.  J.,  calls  the  plea 
"a  conditional  admission." 

Willes,  contrtt. — Two  objections  of  substance  are  made  to  the  pleas. 
First,  that  certain  customs  are  left  untraversed,  the  declaration  alleging 
four,  and  two  only  being  noticed  in  the  pleas.  Now  if  the  declaration 
be  not  repugnant,  the  whole  must  be  taken  as  showing  a  single  custom ; 
and  then  it  is  enough  for  the  defendants  in  prohibition  to  traverse  any 
material  part  of  such  entire  custom.  Each  of  the  two  pleas  traverses 
one  such  part :  if  those  parts  fail,  what  is  untraversed  is  of  no  import- 
ance. One  plea  denies  that  the  inhabitants  repaired  the  chancel  by 
custom  :  the  other,  that  the  costs  are  customarily  paid  out  of  the  rates. 
Assuming  these  denials  to  be  founded  in  fact,  the  other  alleged  customs, 
or  parts  of  the  integral  custom,  namely,  that  the  chapel-wardens  had  in 
fact  paid  for  repairs,  and  that  the  chapel-wardens  had  annually  accounted 
*ftft41  *^  *'^®  inhabitants  for  the  moneys  laid  out  from  the  rates,  *amount, 
-^  at  the  utmost,  to  no  more  than  evidence  respecting  the  truth  of 
that  which  is  traversed.  That  the  custom  which  is  traversed,  for  the  in- 
habitants to  repair  the  chancel,  might  legally  exist,  there  is  no  doubt ;  The 
Bishop  of  Ely  v.  Gibbons,  4  Hag.  Eccl.  R.  156.  Secondly,  it  is  objected 
that  the  defendants  have  not  traversed  the  fact  that  Taddington  is  not  a 
parish.  But  that  is  a  question  which  the  Ecclesiastical  Court  might  try. 
The  prohibition  for  incapacity  to  try  is  founded  on  the  differences  which 
exist,  in  some  cases,  as  to  the  rules  of  proof,  between  the  civil  and  ecclesi- 
astical Courts ;  a  custom  is  such  a  case ;  freehold  is  another ;  instances  are 
to  be  found  in  18  Vin.  Abr.  16,  17,  tit.  Prohibition  (U),  pi.  4, 17, 18 ;  but 
where  there  is  no  such  difference,  and  the  matter  is  merely  incidental  to  a 
cause  properly  commenced  in  the  Ecclesiastical  Court,  it  may  be  tried 
there ;  lb.  pi.  16,  26 ;  Clifton  v.  Gates,  2  Bulst.  283.  Thus  if  proceed- 
ings  be  taken  for  the  purpose  of  deprivation,  on  account  of  an  offence 
committed  against  the  criminal  law,  the  Ecclesiastical  Court  may  try 
the  question  of  crime,  whether  the  crime  be  a  felony  or  a  misdemeanor ; 
Waddilove's  Digest,  191,  citing  Burder  v.  Hodson.(a)  Nash  v,  Nash,  1 
Hag.  Con.  Ca.  140,  and  Wilkinson  v.  Gordon,  2  Add.  152,  are  also  cited 
there  as  to  the  pleading  of  facts  which  are  matter  of  criminal  charge,  in 

(a)  Border  v. ,  3  Cart.  Ecc.  822,  in  vrhich  case  a  rale  for  a  prohibition  was  disehargeil 

by  the  Court  of  Q:  B.;  WaddUove's  Dig.  191. 
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an  ecclesiastical  suit.  [Coleridgb,  J. — What  do  you  say  is  the  prin- 
cipal matter  here?]  The  liability  of  the  plaintiff  in  prohibition  to  repair 
the  chancel :  the  question  of  parish  or  no  parish  is  merely  incidental  to 
that.  And,  again,  the  only  way  in  which  it  is  sought  to  show  this  latter 
^question  to  be  without  the  jurisdiction  of  the  Ecclesiastical  r^ioor 
Court  is  by  arguing  that  it  involves,  incidentally,  the  question  '- 
as  to  the  bounds  of  the  alleged  parish.  Even  the  objection  to  trying 
the  boundaries  as  a  principal  question  applies  only  to  what  are  strictly 
parishes :  the  boundaries  of  a  vill  within  a  parish  may  be  tried  in  the 
Ecclesiastical  Court ;  Petler  v.  Yaleman,  1  Lev.  78.  The  explanation 
of  the  distinction  is  probably  no  more  than  this ;  that  the  Courts,  in 
the  time  of  Charles  2d,  were  unwilling  to  extend  the  doctrine  of  pro- 
hibition, though  they  did  not  feel  warranted  in  disregarding  what  had 
been  positively  decided  in  times  more  adverse  to  the  jurisdiction  of  the 
Spiritual  Court.  A  parish  may  be  created  by  act  of  parliament,  in 
which  case  no  custom  would  come  in  question.  The  declaration  does 
not  suggest  that  any  question  arose  whether  a  particular  place  is  or  is 
not  within  Taddington.  It  may  be  questioned  also  whether,  in  the 
present  case,  it  does  sufficiently  appear  to  this  Court  that  the  question 
whether  Taddington  is  or  is  not  a  parish  is  raised  in  the  Spiritual 
Court.  In  Byerlcy  v.  Windus,  5  B.  &  C.  1  (E.  C.  L.  R.  vol.  11),  the 
declaration  in  prohibition  set  out  the  personal  answer.  In  Dolby  v. 
Remington,  9  Q.  B.  179  (E.  C.  L.  R.  vol.  58),  also,  the  decoration  set 
out  the  personal  answer,  which  contained  a  direct  denial  of  the  fact 
said  not  to  be  triable  in  the  Spiritual  Court.  Here  the  declaration 
first  recites  that  the  plaintiff  in  prohibition  is  not  impropriator  of  the 
tithes  <'  in  the  parish  of  Taddington,"  and  that  <<  the  said  Taddington'* 
is  not  a  parish.  That  is  a  somewhat  equivocal  mode  of  averment :  it 
is  not  even  said  that  there  may  not  be  a  parish  of  another  name  in 
which  "^the  parish  church  in  question  lies  and  to  which  it  belongs :  r^oat^ 
but,  at  any  rate,  it  does  not  show  that  the  question  of  fact  is  ^ 
raised  in  the  Spiritual  Court.  It  is  true  that  afterwards  the  declara- 
tion states  that  the  plaintiff  in  prohibition  put  in  a  negative  issue  in 
the  Spiritual  Court,  denying  the  allegation  of  the  libel,  and  also  brought 
in  his  responsive  allegation,  <«  and  did  thereby  and  then,  amongst  other 
things,  allege  the  said  several  customs  and  matters  in  the  introductory 
part  of  this  declaration  mentioned,  in  answer  to  the  said  libel  on  articles, 
and  the  said  charge  therein  contained ;  and  did  then  and  there  offer  to 
prove  the  same  in  due  form  of  law.'*  But  that  general  statement  ifl 
not  sufficiently  explicit  to  show  that  a  definite  question  of  fact  was 
raised  as  to  the  parochiality.  Hardly  any  question  of  fact  can  be  sug- 
gested  as  to  which  there  is  less  probability  of  a  different  conclusion  being 
arrived  at  by  the  two  Courts. 

As  to  the  question  of  form :  there  can  be  no  judgment  non  obstante 
veredicto  unless  there  is  a  confession,  either  on  the  plea  said  to  be 

2Z 
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insufficient,  or  (as  seems  to  have  been  first  suggested  in  Goodburne  v. 
Bowman,  9  Bing.  532  (E.  C.  L.  R.  vol.  17)),  on  some  other  plea.  In 
Dolby  V.  Remington  the  question  arose  on  demurrer :  the  case  therefore 
is  inapplicable  as  to  this  point. 

Cowling,  in  reply. — The  argument  that  there  is  but  one  custom  would 
show  that  the  defendant  has  traversed  more  than  he  is  entitled  to  tra- 
verse. But  there  are  four  customs :  whether  they  are  repugnant  or  not 
is  immaterial,  if  the  Spiritual  Court  is  proceeding  to  try  any.  The  first 
♦fift7T  ^^^  second  are  very  different  customs,  *and  would  be  established 
-*  by  different  proofs.  As  to  the  question  of  parochiality,  it  is 
argued  that  this  may  perhaps  be  shown  by  some  proof  not  resting  on 
immemorial  custom.  But  it  is  sufficient  ground  for  prohibition  that 
immemorial  custom  may  come  in  evidence  on  such  a  question ;  at  any 
rate  in  the  absence  of  something  to  show  that  it  will  not.  The  autho- 
rities already  cited  show  that  the  inability  to  try  a  question  of  boundary 
carries  with  it  an  inability  to  try  a  question  of  parish  or  no  parish. 

Cur,  adv.  tmlt 

Patteson,  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiff  in  this  case  declared  in  prohibition  of  a  suit  in  the 
Court  Christian  by  the  defendants,  as  churchwardens  of  the  parish  of 
Taddirigton,  in  the  county  of  Derby,  against  the  plaintiff,  as  impropri- 
ator of  the  tithes  of  the  parish,  for  non-repair  of  the  chancel  of  the 
parish  church. 

The  plaintiff,  amongst  other  matters,  alleged  in  his  declaration  that 
there  was  a  custom  that  the  inhabitants  of  Taddington  should  repair 
the  chancel,  and  also  another  custom  that  the  cost  of  such  repair  should 
be  paid  out  of  a  rate  made  for  that  purpose  by  the  churchwardens  of 
Taddington.  The  defendants,  by  their  plea,  traversed  each  of  these 
customs,  and  upon  the  trial  obtained  a  verdict  upon  both  their  traverses. 

The  plaintiff  moved  for  judgment  non  obstante  veredicto,  on  the 
ground  that,  independently  of  the  allegations  of  custom  which  had 
been  traversed,  there  was  matter  unanswered  in  the  declaration  suffi- 
*f^RRl  ^^^^^  ^^  entitle  him  to  a  prohibition.  This  was  denied  by  the 
-^  ^defendants.  And  it  was  further  contended  that,  the  pleas 
being  traverses  only,  there  could  not  be  judgment  non  obstante  vere- 
dicto, but  merely  a  repleader. 

Besides  the  matters  traversed,  the  declaration  alleges  that  the  plain- 
tiff was  not  impropriator  of  the  tithes ;  that  Taddington  wa$  not  a 
parish ;  that  the  chancel  did  not  belong  to  the  impropriate  rectory ; 
that  there  was  a  custom  that,  when  the  chancel  wanted  repair,  the 
chapel-wardens  of  Taddington  ordered  and  paid  for  the  repairs  of  it ; 
that  neither  the  plaintiff  or  his  predecessors  ever  repaired  the  chancel ; 
that  there  was  a  custom  that  the  chapel-wardens  of  Taddington  ac- 
counted to  the  inhabitants  for  the  money  collected  and  expended  by 
^  them  on  account  of  chapel  rates,  or  as  chapel-wardens;  that. church 
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rates  had  always  been  paid  in  respect  of  the  tithe  of  Taddington ;  and 
that  the  plaintiff  had  agreed  to  accept  702.  for  his  tithe,  and  leave  the 
rest,  amounting  to  about  152.,  to  be  taken  in  lieu  of  church  and  other 
rates ;  and  that  the  Court  Christian  was  proceeding  to  try  and  deter- 
mine such  matters,  in  derogation  of  the  courts  of  common  law. 

The  question  is,  whether  any  of  the  matters  so  alleged,  and  not  tra- 
versed, in  the  pleadings  in  prohibition,  were  such  as  could  not  properly 
be  tried  in  the  Ecclesiastical  Court. 

It  was  contended  for  the  plaintiff  that  the  two  customs,  one  that  the 
chapel-wardens  of  Taddington  ordered  and  paid  for  the  repairs  of  the 
church  of  Taddington,  and  the  other  that  the  chapel-wardens  of  Tad- 
dington accounted  to  the  inhabitants  for  the  money  collected  and  ex- 
pended by  them  on  account  of  chapel  rates,  or  as  chapel-wardens,  were 
triable  only  in  the  temporal  courts ;  and  that,  as  they  were  not  tra- 
versed *by  the  defendants  in  their  plea  to  the  declaration,  the  r^ooQ 
plaintiff  was  entitled  to  a  prohibition  on  that  ground.  '- 

The  Court  Christian  undoubtedly  cannot  try  a  custom :  but  there  is 
no  ground  for  a  prohibition  if  the  alleged  custom  be  wholly  immaterial 
to  the  question  to  be  determined,  so  that  it  is  perfectly  indifferent  which 
way  it  is  found.  In  the  present  case  it  appears  to  us  that  the  two  cus- 
toms which  the  defendants  have  not  traversed  are  in  effect  merely 
incidental  to,  and  evidence  in  support  of,  the  customs  which  were 
traversed ;  or  that  they  are  immaterial  and  irrelevant  to  the  question 
to  be  decided.  The  liability  of  the  plaintiff  to  repair  the  chapel  would 
not  be  avoided  by  a  custom  that,  when  repairs  were  wanted,  the  chapel- 
wardens  ordered  and  paid  for  them,  or  by  another  custom  that  the 
chapel-wardens  accounted  to  the  inhabitants  for  the  money  collected 
and  expended  by  them  on  account  of  chapel  rates,  even  if  these  customs 
were  found  for  the  plaintiff,  as  it  is  not  alleged  that  the  repairs  were 
paid  for  out  of  the  chapel  rates,  or  that  they  were  done  at  the  cost  of 
the  inhabitants :  and,  it  having  been  found  by  the  jury  that  there  was 
no  custom  for  the  inhabitants  to  repair,  or  for  the  repairs  to  be  paid  for 
out  of  the  chapel  rates,  we  are  therefore  of  opinion  that  the  omission 
to  traverse  those  customs,  and  leaving  them  to  be  dealt  with  by  the 
Spiritual  Court,  affords  no  ground  for  a  prohibition. 

It  was  also  contended  that  the  plaintiff  was  entitled  to  a  prohibition 
on  the  ground  that  the  question,  whether  Taddington  was  or  was  not  a 
parish,  was  raised  and  left  for  trial  in  the  Spiritual  Court ;  and  that  it 
ought  to  be  tried  by  the  common  law. 

Upon  the  argument,  it  was  hardly  disputed  for  the  *defendants,  rj^oq/x 
and  indeed  it  seems  to  be  settled  law,  that  the  boundaries  of  ^ 
parishes  are  to  be  tried  in  the  temporal  and  not  in  the  spiritual  Courts ; 
Dolby  V.  Remington,  9  Q.  B.  179,  196  (E.  C.  L.  R.  vol.  58),  Brown  v. 
Palfry,  3  Keb.  286,  Petler  v.  Yaleman,  1  Lev.  78,  and  the  cases  cited 
upon  tbe  argument  from  17  Yin.  Abr.  581,  tit.  Prohibition  (L^ :  and,. 
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if  that  be  so,  it  is  difficult  to  distinguish  between  the  question  of  parish 
or  no  parish,  and  the  boundaries  of  a  parish.  The  reason  assigned  bj 
Lord  Hale,  in  Brown  t>.  Palfry,  for  taking  a  question  of  the  boundary 
of  a  parish  from  the  Ecclesiastical  Court,  is,  that  it  depends  upon  pre- 
scription ;  which  would  be  equally  applicable  to  the  question  of  parish 
or  no  parish.  It  is  said  in  2  Ko.  Ab.  291  (d)  that,  if  it  be  a  question 
in  the  Ecclesiastical  Court,  whether  a  church  be  a  parish  church  or  a 
chapel  of  ease,  a  prohibition  lies.  We  therefore  think  that  in  the  pre- 
sent case  the  question  whether  Taddington  was  a  parish  was  not  properly 
triable  in  the  Ecclesiastical  Court.  The  plea  to  the  declaration  in  pro- 
hibition leaves  the  allegation  that  Taddington  was  not  a  parish  wholly 
unanswered ;  and  the  allegations  in  the  libel  by  which  it  is  sought  to 
.  charge  the  plaintiff  are  such  as  to  make  that  a  material  question ;  and 
the  plaintiff  is  entitled  to  judgment  non  obstante  veredicto  unless  the 
omission  to  take  issue  upon  that  allegation  in  the  declaration  is  a  ground 
for  a  repleader  only. 

The  defendants,  by  their  plea,  have  only  traversed  two  of  the  allega- 
tions in  the  declaration,  leaving  wholly  unanswered  an  allegation  which 
we  think  would  entitle  the  plaintiff  to  a  prohibition.  The  issues 
found  for  the  defendants,  therefore,  constitute  no  sufficient  answer  to 
*ftQil  *^^^  declaration,  and  are  in  that  respect  immaterial;  and,  being 
-*  traverses  merely,  contain  no  admission  of  the  allegations  not 
traversed,  except,  as  is  expressed  in  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Couling  v.  Coxe,  6  Com.  B.  703,  721  (E.  C.  L.  R.  vol.  62), 
(i  a  conditional  admission,  that  is,  as  admitting  the  allegation  not  tra- 
versed, in  case  the  plaintiff  can  prove  the  allegation  traversed^"  In  the 
present  case,  the  plaintiff  did  not  prove  the  allegations  traversed:  and 
we  therefore  think  that  there  is  no  such  admission  by  the  defendants  of 
the  matters  alleged  in  the  declaration  as  will  entitle  the  plaintiff  to 
judgment  non  obstante  veredicto.  And  therefore  there  must  be  a  re- 
pleader. Repleader  awarded. 


ELIZABETH  RUSSELL,  Executrix,  &c.,  of  THOMAS  RUSSELL, 
Clerk,  V.  Sir  THOMAS  PHILLIPS,  Baronet.     Feb.  11. 


A  bill  of  exchange,  drawn  28tb  November,  1836,  payable  forty-two  months  after  date, 
accepted  thus :  "  Accepted  on  the  condition  of  its  being  renewed  until  NoTember  28tk,  1844) 
withoat  interest,  payable  by  me  at  Messrs.  Williams  and  Deacon's,  bankers,  London.** 

Heldf  in  an  action  by  endorsee  against  acceptor,  that  this  was  a  good  acceptance^  and  was  that 
the  bill  properly  declared  on  as  accepted  payable  on  28th  November,  1844. 

An  acceptance  of  a  bill  of  exchange  must  be  to  pay  in  money  j  and   an  acceptane«  to  pay  by 
another  bill  is  no  acceptance. 

.  Assumpsit.     The  first  count  alleged  that  one  Thorpe,  on  28th  Norem- 
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ber,  1886,  in  the  lifetime  of  T,  Russell,  made  his  bill  of  exchange, 
directed  to  defendant,  and  thereby  required  defendant  to  pay  to  his 
(Thorpe's)  order  500<.,  forty-two  months  after  the  date  thereof:  that 
defendant  then  <<  accepted  the  said  bill,  payable  on  the  28th  of  Novem- 
ber, 1844,  without  interest:'^  and  that  Thorpe,  in  the  lifetime  of 
*T.  Russell,  endorsed  to  T.  Russell.  There  were  three  other  r^ogo 
counts  on  three  other  bills  respectively  drawn  for  the  same  ^ 
amount,  accepted  by  the  defendant  and  endorsed  to  T.  Russell :  and  a 
count  (which  became  immaterial)  on  an  account  stated. 

1st.  Plea  to  the  first  count.  That  the  said  supposed  acceptance  of 
the  said  bill  was  a  certain  writing  written  across  the  said  bill  on  the 
face  thereof,  and  signed  by  the  defendant,  which  said  writing  was  as 
follows  :  "  Accepted  on  condition  of  its  being  renewed  until  November 
28th,  1844,  without  interest,  payable  by  me  at  Messrs.  Williams  k 
Deacon's,  Bankers,  London.  Thomas  Phillips."  That  the  said  bill 
was  not,  nor  was  the  acceptance  thereof,  renewed  until  the  28th  day 
of  November,  1844,  or  at  all;  nor  was  any  bill  ever  presented  to 
defendant  for  acceptance  by  way  of  such  renewal  as  aforesaid  ;  without 
this,  that  defendant  accepted  the  said  bill  payable  on  the  28th  day  of 
November,  1844,  modo  et  formfi.  There  were  similar  pleas  as  to  the 
acceptances  alleged  in  the  other  three  counts.  Issues  were  joined  on 
these  pleas. 

The  cause  was  tried,  before  Wilde,  C.  J.,  at  the  Surrey  Spring 
Assizes,  1847,  when  a  verdict  was  found  for  the  plaintiff  for  the 
damages  in  the  declaration,  subject  to  the  opinion  of  this  Court  upon  a 
special  case;  the  Court  to  have  the  same  power  of  amending  the 
record,  if  necessary,  and  if  the  Court  should  think  proper,  that  a  judge 
at  Nisi  Prius  would  have. 

The  case  set  out  several  letters  with  reference  to  the  account  stated ; 
and  it  also  set  out  the  bills  and  acceptances  mentioned  in  the  declara- 
tion. It  is  sufficient  to  give  the  form  of  the  bill  and  acceptance 
'''mentioned  in  the  first  count,  as  the  question  was  the  same  as  to  r^iQQQ 
all  the  acceptances.  ^ 

«<  5002.  London,  November  28th,  1836 

Forty-two  months  after  date  pay  to  my  order  five  hundred  pounds 
for  value  received.  Thos.  Thorpe." 

The  bill  was  directed  to  the  defendant,  who  had  written  across  the 
face  of  the  bill  as  follows : — 

<«  Accepted  on  the  condition  of  its  being  renewed  until  Nov.  28th, 
1844,  without  interest,  payable  by  me  at  Messrs.  Williams  and  Deacon's, 
Bankers,  London.  Thomas  Phillips." 

It  was  agreed  that  the  record  and  pleadings  should  be  taken  as  part 
of  the  case.  Either  party  was  to  be  at  liberty  to  apply  to  the  Court 
to  turn  the  special  case  into  a  special  verdict:    the  Court  to  be  at 

vq;-.  XIV.— 69  2  z  2 
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liberty  to  draw  any  inference  from  the  facts  set  forth  which  a  jnrj 
might  draw. 

If  this  Court,  or  a  Court  of  error  (on  special  verdict),  should  be  of 
(opinion  on  the  above  statement  that  the  plaintiff  was  entitled  to  recover, 
upon  the  record  in  its  present  form  or  in  any  other  form  to  which  the 
Court  might  order  it  to  be  amended,  the  whole  or  any  part  of  the 
amount  claimed,  then  the  verdict  was  to  stand  and  the  damages  to  be 
reduced  accordingly.  If  this  Court,  or  such  Court  of  error,  should  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover  any  portion  of 
the  amount  claimed  on  the  record  as  it  then  stood,  or  as  it  might  be 
amended,  the  plaintiff  was  to  be  at  liberty,  at  any  time  after  judgment 
given,  to  elect  to  be  nonsuited,  and  to  have  a  nonsuit  entered  accord- 
*Mdl  ^^8^y '  *otherwise  the  present  verdict  to  be  set  aside  and  a 
^  verdict  entered  for  the  defendant. 
The  case  was  argued  in  last  Michaelmas  vacation.(a) 
Forteacuey  for  the  plaintiff. — The  defendant  must  contend,  either  tbat 
the  alleged  acceptance  is  no  acceptance,  or  that  it  is  incorrectly  des- 
cribed in  the  declaration.  An  acceptance  is  good  although  conditional  or 
qualified,  or  varying  from  the  tenor  of  the  bill.  '^An  acceptance  is  ako 
either  absolute  or  conditional,  and  either  according  to,  or  varying  from 
the  tenor  of  the  bill;"  Bayley  on  Bills,  177,  6th  ed.  In  Walker  v. 
Atwood,  11  Mod.  190,  a  bill  was  drawn  on  the  8th  April  upon  the 
defendant,  who  accepted  it  payable  on  a  subsequent  day.  The  defend 
ant  demurred,  on  the  ground  that,  as  no  time  was  prescribed  by  the 
drawer  for  payment,  the  bill  was  payable  at  eight ;  but  the  Court  held 
this  a  good  acceptance  within  the  custom  of  merchants.  In  Petit  v. 
Benson,  Comberb.  452,  the  defendant  accepted  the  bill  «<  to  be  paid, 
half  in  money  and  half  in  bills :"  the  question  was  whether  there  could 
be  a  qualification  of  an  acceptance ;  and  it  was  proved  by  divers  mer- 
chants that  there  might ;  for  that,  as  the  drawee  might  refuse  to  accept 
at  all,  so  he  might  accept  in  part.  Of  course  the  drawer  may  reject  a 
qualified  acceptance ;  or  he  may  adopt  it  by  suing  upon  it.  What  then 
is  the  effect  of  the  qualified  acceptance  in  this  case  ?  The  words,  <^  on 
condition  of  its  being  renewed  until  November  28th,  1844,"  mean,  on 
^aQf-n  condition  of  the  time  for  payment  of  the  *same  bill  being  extended 
-*  to  that  time,  and  not,  on  condition  of  a  fresh  bill  being  taken  in 
renewal.  If  a  second  bill  were  taken  in  renewal,  it  would  not  be  a 
satisfaction  of  the  first  bill ;  it  would  be  merely  a  suspension  of  the 
time  of  payment ;  Kendrick  v.  Lomax,  2  Cr.  &  J.  405,t  S.  C.  2  Tyr. 
4S8.  There  could  be  no  object  in  giving  a  renewed  bill,  if  the  time  for 
payment  of  the  bill  were  extended.  The  construction,  that  a  second  bill 
was  to  be  given,  would  defeat  the  intention ;  for  upon  that  construction, 
if  no  second  bill  were  given,  the  first  would  be  payable,  and  with  damages 

(a)  Norember  27th,  before  Lord  Dbnkam,  C.  J.,  Colbbidob,  and  Wiobxaii,  Ji.    Aod  ob  A« 
28th,  before  the  same  Judge*  and  PattbsoiIi  J.  ^ 
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for  interest,  which  by  the  agreement  is  not  to  be  payable.  This  con- 
struction would  also  put  it  in  the  defendant's  power  to  determine 
whether  the  original  acceptance  should  be  nullified  or  not,  since  the 
initiative  in  the  renewal  of  the  bill  would  fall  on  him ;  Gibbon  t;.  Scott, 
2  Stark.  N.  P.  Ca.  286  (E.  C.  L.  R.  vol.  8) ;  and  he  might  turn  round 
on  the  holder  and  say,  <<  this  is  no  acceptance,  for  I  will  not  apply  to 
renew."  The  plaintiff's  construction,  on  the  other  hand,  sets  up  the 
acceptance  as  a  good  acceptance  within  the  custom  of  merchants,  gives 
a  meaning  to  the  contract,  and  secures  the  object  of  it,  and  renders 
the  intervention  of  a  second  bill  unnecessary.  In  this  sense,  the  bill 
being  payable  at  the  enlarged  time,  the  acceptance  is  rightly  de- 
clared on. 

Pashlei/^  contra. — The  acceptor  of  a  bill  of  exchange  may  annex 
any  condition  he  likes  to  his  acceptance ;  and  the  holder .  may  either 
adopt  or  reject  such  conditional  acceptance.  The  acceptance  in  this 
case,  (<  on  condition  of  its  being  renewed,"  means  that  which  the  words 
would  convey  to  any  man  of  business,  on  ^condition  that  the  bill  r^^Qf* 
shall  be  renewed  by  the  taking  of  another  bill  in  substitution  of  '- 
the  first  on  its  maturity.  The  acceptance,  therefore,  is  really  no  ac- 
ceptance; for  <(the  condition  for  a  renewal  entirely  contradicts  the 
instrument;"  per  Lord  Ellenborough  in  Hoare  v.  Graham,  8  Camp. 
57.  [Patteson,  J. — According  to  that  view  of  the  subject,  no  action 
could  possibly  be  brought  on  this  acceptance :  yet  it  must  have  been 
intended  for  a  contract,  and  that  there  should  be  a  remedy  on  it.]  It 
is  just  as  if  the  acceptance  had  been  to  pay  by  bills ;  here  a  special 
action  would  lie  for  not  accepting  the  fresh  bill.  [Patteson,  J. — If 
the  defendant  refused  to  give  the  renewed  bill,  when  would  the  present 
bill  become  due  ?]  This  bill  would  never  be  due  in  money ;  the  defend- 
ant would  be  liable  for  his  refusal  to  give  the  renewed  bill.  If  a  second 
bill  were  given,  that  would  be  a  satisfaction  and  extinguishment  of  the 
former  bill ;  Kearslake  v.  Morgan,  5  T.  R.  518,  Sard  v.  Rhodes,  1  M. 
&  W.  158,t  S.  C.  Tyr.  &  G.  298,  Sibree  v.  Tripp,  15  M.  &  W.  23.t 
The  very  term  (« renewal'*  implies  the  extinguishment  of  the  former 
bill.  The  modern  authorities  are  against  the  doctrine  of  ^<  suspension ;" 
Ford  V.  Beech,  11  Q.  B.  852  (E.  C.  L.  R.  vol.  63.)(a)  The  authorities 
also  show  that  instruments  clogged  with  conditions  and  qualifications 
are  not  bills  or  notes ;  Hartley  t;.  Wilkinson,  4  Campb.  127,  Clarke  v. 
Percival,  2  B.  4;  Ad.  660  (E.  C.  L.  R.  vol.  22),  Davies  v.  Wilkinson,  10 
A.  k  E.  98  (E.  C.  L.  R.  vol.  37). 

Farte^eue^  in  reply. — This  is  a  good  acceptance  of  a  bill  payable  at 
the  enlarged  time.  The  Court  will  *reject  words  which  militate  r^^oqir 
against  the  obvious  tenor  and  purpose  of  the  instrument ;  Simp-  ^ 

(a)  In  Ezcheqaer  Ch.,  reToraing  judgment  of  Q.  B.  in  Ford  v.  Beech,  11  Q.  B.  842  (B.  C  L. 
K.  ToL  63).    See  Hendenon  «.  Stober^  6  Bxob.  OO.f 
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son  V.  Yaughan,  2  Atk.  81,  82,  Shtittleworth  v,  Stephens,  1  Campb. 
407,  Allan  v.  Mawson,  4  Canipb.  115.  Cur.  adv.  tmU. 

The  Coart  afterwards  directed  a  second  argument,  which  was  heard 
in  this  vacation,  February  10th. (a) 

Oawlinff,  for  the  plaintiff,  contended  that  the  acceptance  was  absolute 
for  payment  in  money ;  and  that  an  undertaking  for  payment  in  any 
other  mode  would  be  contrary  to  the  original  design  of  bills  of  exchaBge, 
which  was  that  they  should,  for  the  purposes  of  commerce,  represent 
coin,  and  be  at  once  exchangeable  into  it  when  occasion  required ;  hence 
it  was  assumed  in  Petit  v.  Benson,  Comberb.  452,  that  an  acceptance, 
to  pay  half  in  bills,  was,  pro  tanto,  a  refusal  to  accept.  The.  defend- 
ant's construction,  therefore,  renders  the  acceptance  void;  and  that 
which  would  make  it  operative  should  be  preferred  ;  Roe  dem.  Wilkinson 
V.  Tranmarr,  Willes,  682,  684,  Edis  v.  Bury,  6  B.  &  C.  433  (E.  C.  L. 
R.  vol.  13),  Gibson  v.  Minet,  1  H.  Bl.  569.  A  drawee  may,  con- 
sistently with  custom,  accept  to  pay  at  a  different  time  from  that 
specified  in  the  ^ill;  Wegersloffe  v,  Keene,  1  Str.  214,  221,  argument 
of  Sir  J,  Strange;  and  that  is  the  construction  to  be  put  upon  the  pre- 
sent acceptance.  The  consequence  of  such  a  deferred  acceptance  is 
considered  in  Beawes,  Lex  Merc.  594,  s.  221  (6th  ed.,  by  Ghitty).  The 
words  <«  being  renewed"  do  not  here  imply  the  giving  of  a  different  bill. 
*Mfn  "  ^^^^^  '  ^3  ^^^  invariably  *a  technical  term  having  that  effect ; 
^  and  the  provision  heire,  «<  without  interest,"  implies  that  the  bill 
continues  the  same.  A  technical  renewal  was  no  more  necessary  here 
than  an  actual  transfer  in  Doe  dem.  Player  v.  NichoUs,  1  B.  &  C.  336 
(E.  C.  L.  R.  vol.  8).  The  acceptance  makes  the  bill  payable  at  the 
house  of  bankers,  who  would  not  give  another  bill,  but  would  discharge 
this  bill  by  payment  of  money  placed  with  them  to  the  account  of  the 
acceptor.  If  an  actual  renewal  was  meant,  material  stipulations  are 
wanting :  it  is  not  provided  that  the  drawer  shall  not  endorse  the  bill 
away :  nor  does  it  appear  by  the  acceptance  who  is  to  draw  the  new 
bill,  or  at  what  precise  time  it  is  to  be  payable. 

Pa$Meyf  contr^. — First.  This  is  a  good  acceptance  to  pay  by  giving 
another  bill  of  exchange  in  r.enewal.  Petit  v.  Benson  is  the  only  autho- 
rity against  the  validity  of  such  an  acceptance.  «<  As  an  acceptance 
may  vary  from  the  tenor  of  the  order,  by  introducing  a  condition,  so 
it  may  vary  from  it  as  to  the  sum,  time,  place,  or  mode  of  payment; 
Smith's  Mercantile  Law,  p.  217,  4th  ed.  A  payment  by  bill  instead  of 
money  is  only  a  variation  as  to  the  mode  of  payment.  The  <<  renewal 
of  the  bill,  however,  would  be  an  extinguishment  of  the  claim  upon  it. 
^^Novatio  est  innovatio  et  transmutatio  veteris  debiti  in  aliam  obliga- 
tionem,  per  quam  prior  obligatio  tollitur;"  Brissonius  de  Yerborum 
Significatione,  918.  But  the  declaration  is  insufficient ;  for  it  does  not 
show  performance  of  the  condition,  and  entirely  misdescribes  the  con- 

(o)  Before  Lord  Dbhm an,  C.  J.,  Pattkbok,  Coi^bridgb,  and  WieBTMAV,  Ji. 
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tract.  The  word  « accepted"  is  not  to  be  taken  by  itself;  if  the 
*whole  writing  be  read  together,  it  will  appear  that  it  is  no  ab-  p^kooq 
solute  engagement  to  pay  in  money  or  at  the  time  alleged.  The  '- 
maxim  «  verba  fortiiLs  accipiuntur  contri  proferentem"  does  not  apply 
to  contracts.  The  condition  cannot  be  rejected  as  repugnant ;  for  it 
qualifies  only,  and  does  not  destroy  the  acceptance ;  though  by  the  law 
of  France  a  conditional  acceptance  is  void ;  Code  de  Commerce,  art. 
124.  If,  however,  the  meaning  cannot  be  ascertained,  this  is  no  accept- 
ance. 

Cowling  replied.  Cur.  adv.  vult 

Pattbson,  J.,  in  this  vacation  (February  11th),  delivered  the  judg- 
ment of  the  Court. 

The  first  bill  in  this  case  is  drawn  by  Thomas  Thorpe  on  the  defend- 
ant, and  is  dated  28th  November,  1836,  and  requires  the  defendant, 
forty-two  months  after  date,  to  pay  tp  the  order  of  Thorpe  6002.  The 
defendant  professes  to  accept  it  in  these  words :  <<  Accepted  on  the 
condition  of  its  being  renewed  until  November  28th,  1844,  without 
interest,  payable  by  me  at  Messrs.  Williams  and  Deacon's,  Bankers, 
London/'  The  plaintiff  is  endorsee  of  the  drawer,  and  declares  upon 
it  as  a  bill  drawn  payable  in  1840  (forty-two  months  after  date),  but 
accepted  payable  on  the  28th  November,  1844.  Tlie  question  is, 
whether  the  plaintiff  is  entitle^  so  to  construe  the  acceptance.  The 
defendant  contends  that  the  true  construction  is,  that  he  accepted  the 
bill  to  be  paid  at  the  end  of  forty-two  months  by  his  then  accepting 
another  bill  to  be  drawn  on  him  payable  on  the  28th  November,  1844. 
Now  private  written  agreements  must,  so  far  as  positive  *rules  r*Q/^#% 
of  law  will  permit,  be  construed  according  to  the  apparent  inten-  ^ 
tion  of  the  parties,  to  be  collected  from  the  instrument  itself.  In  this 
case  the  obvious  intention  of  the  defendant  on  the  face  of  the  accept- 
ance was,  that  he  should  not  be  called  upon  to  pay  in  money  until  the 
28lh  November,  1844.  The  bill  as  drawn  called  upon  him  to  pay  in 
money  on  the  28th  May,  1840;  but  it  was  competent  to  him  by 
his  acceptance  to  extend  the  time  of  payment,  subject  to  an  option  in 
the  holder  to  take  such  acceptance  and  agree  to  such  alteration,  or  to 
treat  the  bill  as  dishonoured  by  non-acceptance.  The  plaintiff,  the 
endorsee,  has  taken  such  acceptance  and  agreed  to  such  alteration,  and 
has  treated  the  acceptance  as  a  mere  extension  of  the  time,  not  as 
throwing  upon  him  or  any  one  the  necessity  of  procuring  a  new  bill 
and  acceptance  at  the  end  of  forty-two  months.  Whether  he  was 
bound  so  to  treat  the  acceptance,  if  he  agreed  to  it  at  all,  or  not,  is 
not  the  question ;  but  whether  he  is  at  liberty  so  to  treat  it.  Now,  in 
so  treating  it,  he  manifestly  fulfils  the  apparent  intention  of  the  defend- 
ant, to  whom  extension  of  time  of  payment  was  the  object,  and  to 
whom  it  was  wholly  immaterial  whether  that  extension  was  effected  by 
such  construction  of  the  acceptance,  or  by  taking  a  new  acceptance 


900  RUSSELL  v,  PHILLIPS.    H.  V.  1860. 


from  him  at  the  end  of  forty-two  months.  It  does  not  vVy.efore  He  in 
the  defendant's  mouth  to  object  to  the  construction  put  bj  tne  plaintiff 
on  the  acceptance,  if  the  words  of  it  are  capable  of  such  construction. 
Now  they  are  capable  of  such  construction,  unless  the  word  <<  renewed'* 
necessarily  imports  that  some  new  and  additional  bill  or  bills  mast  be 
drawn  and  accepted.  It  is  not  a  word  of  art ;  it  has  no  legal  or  techni- 
"^QOl  1  ^^  signification :  and,  though  in  ^common  parlance  it  might 
^  appear,  prim&  facie,  to  apply  to  something  new,  yet  there  is 
nothing  forced  or  absurd  in  giving  it  a  different  meaning ;  especially 
when  we  consider  that,  if  this  writing  of  the  defendant  on  the  bill  be 
held  necessarily  and  restrictively  to  mean  that  he  will  pay  the  bill  at 
the  end  of  forty-two  months  by  then  giving  another  acceptance  payable 
on  the  28th  November,  1844,  and  is  capable  of  no  other  meaning,  it 
would  appear  by  the  authorities  that  it  is  no  acceptance  at  all,  since  an 
acceptance  must  be  to  pay  in  money :  and,  as  we  cannot  suppose,  nor 
can  the  defendant  be  heard  to  say,  that  he  meant  it  to  be  void  and  to 
be  no  acceptance  at  all,  we  feel  that  we  shall  be  carrying  into  effect 
the  real  intention  of  the  parties  <<  ut  res  magis  valeat  quam  pereat" 
by  holding  that  the  word  << renewed"  means  '< extended;"  that  the 
defendant  meant  nothing  more  than  extension  of  time  by  the  expres- 
sions he  used :  and  then  the  plaintiff  is  at  liberty,  whether  he  was  bound 
to  do  so  or  not,  to  treat  the  acceptance  as  he  has  done  in  his  declara- 
tion, as  an  acceptance  of  the  bill  itself,  making  it  payable  at  an  extended 
time.  Possibly  an  endorsee  might  have  been  at  liberty  to  treat  the 
acceptance,  as  between  him  and  the  acceptor,  as  a  general  acceptance 
to  pay  at  the  end  of  forty-two  months,  and  to  treat  the  condition  as 
binding  only  on  the  drawer,  and  making  it  incumbent  on  him,  the 
drawer,  to  provide  for  the  bill  at  the  end  of  forty-two  months,  and  on 
the  defendant  then  to  give  him  another  acceptance  payable  on  the  28th 
November,  1844:  but  there  are  great  difficulties  in  coming  to  the  con- 
clusion that  the  endorsee  could  have  so  done  ;  and  for  the  reasons  above 
stated  we  think  he  was  not  bound  so  to  do  it. 

«Qn9i       *'^^^  other  bills  are  precisely  similar,  except  as  to  the  precise 
^-'  day  of  payment.  Judgment  for  plaintiff.(a) 

(a)  Reported  bj  H.  Dayivon,  Esq. 

A  pplieation  wu  maoe  to  hare  the  case  tnmed  into  a  special  yerdict :  but,  on  Febnivy  2€tb, 
in  this  yacation,  PATTSsoir,  J.,  said  that  the  Court  did  not  tee  reason  to  grant  thiq*  Um  point 
being  too  clear,  and  the  question  turning  merely  on  a  technical  form. 


i 
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The  QUEEN,  on  the  Prosecution  of  the  LLANELLT  Railway  and 
Dock  Company,  v.  The  SOUTH  WALES  Railway  Company. 
Feb.  26. 

The  Booth  Wales  Railwaj  CompaDy,  having  power  to  take  and  pnrchase  lands  and  to  oonstruot 
a  railway  according  to  the  plans  and  books  of  reference  deposited  under  their  Act,  gave  notice 
to  the  Llanellj  Railway  and  Dock  Company  that  they  (the  South  Wales  Railway  Company) 
required  to  pnrchase  a  small  piece  of  land,  on  part  of  which  the  Llanelly  Railway  was  actually 
constructed,  such  piece  of  land  be^ng  set  out,  in  the  said  plans  and  books  of  reference,  as  part 
of  the  proposed  line  of  the  South  Wales  Railway :  but  they  afterwards  refused  to  issue  their 
warrant  to  the  sheriff  to  assess  the  amount  of  purchase-money,  on  the  ground  that  the  Llanelly 
Railway  and  Dock  Company  had  no  power  under  their  Act  to  sell  any  portion  of  land  on  which 
their  railway  was  constructed. 

Held,  on  mandamus  to  the  South  Wales  Railway  Company  to  issue  their  warrant,  that,  as  there 
was  no  express  clause  in  any  special  or  general  Act  of  parliament,  which  authorised  either  the 
Llanelly  Railway  and  Dock  Company  to  sell  any  part  of  their  actual  line  of  railway,  or  the 
South  Wales  Railway  Company  to  purchase  it,  the  authority  was  not  to  be  implied  from  the 
general  power  given  to  the  South  Wales  Railway  Company  to  make  their  line,  and  to  purchase 
lands,  according  to  their  deposited  plans  and  books  of  reference. 

Mandamus.  The  writ  recited  that  by  stat.  8  &  9  Vict.  c.  cxc.  (Local 
and  personal,  public))  intituled  «An  Act  for  making  a  railway  to  be 
called  'The  South  Wales  Railway,' "  certain  persons  were  constituted 
a  Company  for  making  the  said  railway,  branch  railway,  &c.,  with 
powers(a)  to  purchase  and  *hold  lands  for  the  purposes  of  the  r#QAQ 
undertaking,  within  the  restrictions  contained  in  the  said  act  ^ 
and  in  certain  other  acts,  viz.  the  '<  Companies  Clauses  Consolidation 
Act,  1845/'  8  &  9  Vict.  c.  16,  the  <<  Lands  Clauses  Consolidation  Act, 
1845,"  8  &  9  Vict.  c.  18,  and  the  <<  Railways  Clauses  Consolidation  Act, 
1845,"  8  &  9  Vict.  c.  20,  the  provisions  of  which  recited  acts  were  by 
the  ^st-mentioned  act  incorporated  therewith :  that,  before  the  passing 
of  the  act  for  making  The  South  Wales  Railway,  plans  and  sections 
and  books  of  reference  of  the  railway  and  branch  railway  were  deposited 
in  the  usual  manner ;  and  that  it  was  enacted  that  the  Company  might, 
subject  to  the  said  act  and  the  said  recited  acts,  make  the  railway 
and  branch  according  to  the  said  plans,  &c.  The  writ  then  recited  that, 
under  the  powers  of  the  Llanelly  Railway  &  Dock  Company's  Acts,  9 
G.  4,  c.  xci.,  3  &  4  W.  4,  c.  Hi.,  5  &  6  W.  4,  c.  xcvi.  (all  local  and 
personal,  public),  the  last-mentioned  Company  had  constructed  a  rail- 

(a)  Sect.  8.  Sect.  23  was  as  follows.  "And  whereas  plans  and  sections  of  the  railway/'  Ac, 
"by  this  act  authorised,  and  showing  the  lines  and  levels  thereof  respectively,  and  also  hooks 
of  reference  containing  the  names  of  the  owners,  lessees,  and  occupiers,  or  reputed  owners,"  Ac, 
"of  the  lands  through  which  such  works  respectively  are  intended  to  pass,  have  heen  deposited 
with  the  clerks  of  the  peace  of  the  counties,"  Ac. ;  "  be  it  enacted.  That,  subject  to  the  provi- 
sions  in  this  and  the  said  recited  acts"  (SAO  Vict  cc.  16,  18,  20),  "contained,  it  shall  be  lawful 
for  the  said  Company  to  make  and  maintain  the  said  railway  and  branch  railway  in  the  line 
and  upon  the  lands  delineated  on  the  said  plans,  and  described  in  the  said  books  of  reference, 
and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as  shall  be  necessary  for  such  purpose." 

Sect  33  empowered  the  Company,  if  they  should  think  fit,  to  carry  the  railway  and  branch 
railway  across  and  on  the  level  of  certain  roads  numbered  on  the  plans  and  named  in  thli 
•laoM. 
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way,  dock,  and  other  works,  and  had  purchased  and  still  held  certaiD 
lands,  and,  among  others,  the  pieces  of  land  in  the  writ  particularly 
described :  that  the  said  last-mentioned  pieces  of  land  were  duly  inserted 

*Qft4l  ^^  *^®  ®*^^  '^^^'^  ^^  reference  of  The  South  Wales  Railway  *Com- 
^  pany,  as  lands  through  which  the  works  of  the  said  Company 
were  intended  to  pass ;  that  The  South  Wales  Railway  Company,  on 
the  12th  March,  1847,  gave  notice  that  they  required  to  take  and  pur- 
chase of  The  Llanelly  Railway  &  Dock  Company  part  of  the  said  pieces 
of  land,  containing  between  one  and  two  acres,  being  land  which  The 
South  Wales  Railway  Company  were  authorized  to  purchase  and  take: 
that  the  two  Companies  had  failed  to  agree  upon  the  amount  of  pur- 
chase-money ;  that  the  amount  claimed  exceeded  50{. :  and  that  The 
South  Wales  Railway  Company,  on  the  12th  of  February,  1848,  were 
duly  required  to  issue  their  warrant  to  the  sheriff  of  the  county  in 
which  the  said  pieces  of  land  were  situate,  requiring  him  to  summon  a 
jury,  under  the  said  <'  Lands  Clauses  Consolidation  Act,  1845,'*(a)  to 
assess  the  amount  of  purchase-money ;  which  the  said  Company  had 
refused  to  do.  The  writ  then  commanded  the  Company  to  issue  their 
warrant  for  the  purpose  aforesaid. 

Return.  That  a  portion  of  the  said  pieces  of  land  formed  part  of 
the  actual  line  of  the  railway  constructed  by  The  Llanelly  Railway  k 
Dock  Company  under  the  powers  of  their  said  acts  of  parliament,  and 
was,  at  the  issuing  of  the  writ,  and  still  is,  used  as  part  of  the  said 
railway,  which  is  a  public  railway.  That  neither  The  Llanelly  Railway 
k  Dock  Company,  nor  any  persons  on  their  behalf,  were  authorized  to 
sell,  convey,  release,  or  dispose  of  the  whole  or  any  part  of  the  said 
portion  of  the  said  pieces  of  land,  which  so  forms  part  of  the  actual 
line  of  the  said  railway,  and  whereon  it  was  so  actually  constructed ; 
*Q0^1  ^^^  ^^^^  ^^^  defendants  were  willing  to  issue  *their  warrant  to 
-^  assess  the  purchase-money,  &c.,  to  be  paid  for  the  said  pieces 
of  land  in  the  writ  mentioned,  exclusive  of  the  said  portion  on  which 
the  said  railway  was  so  actually  constructed. 

Demurrer  and  joinder. 

The  demurrer  was  argued  in  Hilary  vacation,  1849.(J) 

Greenwood,  for  the  Crown. — There  is  nothing  in  any  of  the  acts 
recited  in  the  writ  to  prevent  the  defendants  from  purchasing  and  taking 
the  land  in  question.  It  is  no  answer,  that  the  new  railway  coald  not 
be  made  on  this  land  without  crossing  The  Llanelly  Railway  at  a  level. 
[Coleridge,  J. — Can  the  prosecutors  convey  ?  If  railway  acts  con- 
tained no  provision  enabling  infants  to  convey,  they  would  be  incom- 
petent to  do  so.]  It  stands  on  the  record  that  the  prosecutors  are  the 
owners   of  the   land;   they  may,  therefore,  convey  it   away,  unless 

(a)  8eo  sUt  8  A  9  Viet  o.  IS,  iiecte.  22,  23. 

{h)  February  9th.     Before  Lord  Dkkm an,  C.  J.,  PAmsoN,  Colbridok,  and  Wiqbtvav,  Js. 
CoLKRiDOB,  J.,  was  Dot  present  during  the  argnnient  for  the  defendants. 
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specially  incapacitated.  Again,  the  power  to  make  the  railway  on  the 
lands  in  the  book  of  reference,  and  to  take  and  purchase  such  lands, 
involves  the  correlative  power  in  the  owners  of  such  lands  to  sell  them ; 
and  also  involves  the  power  to  cross  the  existing  railway  at  a  level. 
There  is  nothing  in  the  general  acts  to  prevent  one  railway  from  cross- 
ing another  at  a  level.  In  the  very  act  of  The  South  Wales  Railway 
Company,  power  is  given,  by  sect.  46,(a)  to  a  private  person  to  carry 
his  ♦railway  across  The  South  Wales  Railway  at  a  level.  By  r^qr^n 
Stat.  9  &  10  Vict.  c.  ccxxxix.(A)  (local  and  personal,  public),  it  is  *- 
recited  in  sect.  14  that  the  railway  authorized  by  that  act  <«  is  intended 
to  cross  The  Severn  and  Wye  Railway  upon  a  level,  near  to  the  port  of 
Lydney ;"  and  it  is  enacted,  in  relation  to  such  power  of  crossing,  that 
The  South  Wales  Railway  Company  are  to  do  certain  works  there  for 
the  purpose  of  effecting  a  communication  and  facilitating  traffic  between 
the  two  railways.  The  rights  of  the  public  over  the  Llanelly  Railway 
will  not  be  prejudiced  by  the  purchase ;  for  the  purchaser  will  take 
subject  to  such  rights,  just  as  the  purchaser  of  land  over  which  there 
is  a  public  right  of  way  takes  the  land  subject  to  such  right.  In  Rex 
V.  Pease,  4  B.  &  Ad.  80  (E.  C.  L.  R.  vol.  24),  where  the  owner  of  a 
railway  was  indicted  for  a  nuisance,  it  appeared  that  the  railway  in 
some  places  came  within  five  yards  of  an  ancient  highway,  so  that  the 
locomotive  engines  on  the  railway  frightened  the  horses  passing  on  the 
highway.  It  was  held  that,  as  the  railway  was  made  on  the  lint 
authorized  by  the  Legislature,  this  interference  with  the  rights  of  the 
public  must  be  taken  to  have  been  authorized  in  like  manner. 

Watsoriy  contrd. — The  object  of  the  prosecution  is,  by  compelling 
the  defendants  to  purchase  the  small  portion  of  land  in  question,  by 
which  the  whole  of  The  Llanelly  Railway  will  be  obstructed  and 
rendered  useless,  to  lay  the  foundation  of  a  claim  against  the  defend- 
ants for  about  200,000/.  as  compensation  in  respect  of  the  entire  value 
of  The  Llanelly  Railway.  The  prosecutors,  having  *made  a  r^qrxj 
public  railway,  are  bound  to  maintain  it ;  Rex  v.  The  Severn  *- 
and  Wye  Railway  Company,  2  B.  &  Aid.  646 ;  how  can  they  do  so,  if 
it  be  crossed  by  another  railway  at  a  level  ?  Section  33  of  The  South 
Wales  Railway  Company's  Act  gives  power  to  cross  certain  roads  on  a 
level,  but  does  not  specify  The  Llanelly  Railway  among  them.  He 
then  referred  to  ss.  46,  49,  and  53  of  stat.  8  &  9  Vict.  c.  20,  the 
«« Railways  Clauses  Consolidation  Act,  1845,"  as  contemplating  that, 
under  circumstances  like  the  present,  the  new  railway  should  be  carried 
either  under  or  over  the  old  railway ;  in  which  case  the  purchase  would 

(o)  Which  proTides  that  nothing  in  this  act  shall  prevent  Nathaniel  Cameron,  Esq.,  the  owner 
of  certain  collieries  in  the  county  of  Glamorgan,  from  making  any  branch  railway  therefrom  to 
4h9  Company's  railway,  or  along  the  side  thereof,  or  from  carrying  such  branch  railway  across 
the  Company's  railway  on  the  level  thereof. 

(6)  "  For  extending  the  line  of  the  South  Wales  Railway,  and  for  making  certain  alterations 
of  the  said  railway,"  Ac. 

VOL.  XIV. — 70  3  A 
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be  unnecessary.     [Patteson,  J. — The  record  does  not  appear  to  show 
that  the  two  lines  of  railway  are  to  be  on  a  level.] 

Greenwood  replied.  Cur.  adv.  vtdf. 

Patteson,  J.,  now  delivered  judgment. 

The  sole  question  raised  in  this  case  is,  whether  The  South  Wales 
Railway  Company,  having  power  to  cross  The  Llanelly  Railway  and 
Dock  Company's  line,  are  bound  to  purchase  the  soil  on  which  the  latter 
railway  is  actually  constructed  at  the  point  of  crossing,  or  only  the 
land  on  each  side  of  that  railway. 

Much  discussion  took  place  as  to  the  right  of  The  South  Wales  Rail- 
way Company  to  cross  the  other  line  on  a  level.  We  do  not  find  any 
authority  so  to  do,  either  in  the  Railways  Glauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  20,  or  the  Lands  Clauses  Consolidation  Act,  1845, 
♦QOSl  ^  ^  ®  Vict.  c.  18,  or  in  any  other  Public  *  General  Act,  or  in  the 
-*  special  Acts  relating  to  either  of  these  railways.  But,  if  any 
such  right  existed,  we  cannot  find  any  clause  which  authorizes  The 
Llanelly  Railway  Company  to  sell,  or  The  South  Wales  Railway  to  par- 
chase,  any  part  of  the  actual  line  of  The  Llanelly  Railway. 

The  writ  of  mandamus  states  that  the  closes  there  described  are  men- 
tioned in  the  books  of  reference  and  plans  referred  to  in  The  South 
Wales  Railway  Company's  Acts,  8  &  9  Vict.  c.  czc,  and  9  &  10  Vict, 
c.  ccxxxix. ;  that  The  South  Wales  Railway  Company  had  given  notice 
to  purchase  part%  of  those  closes,  and,  the  parties  disagreeing  as  to  the 
price,  had  refused  to  summon  a  jury ;  and  calls  on  them  so -to  do.  The 
return  states  that  parts  of  those  closes  constitute  the  actual  line  of  The 
Llanelly  Railway ;  that  they  have  been  always  ready  to  summon  a  jury 
to  assess  the  price  of  the  residue  of  the  closes,  and  the  damages  which 
would  be  sustained  by  The  Llanelly  Railway  Company,  by  The  South 
Wales  Railway  Company  crossing  their  line  at  such  parts  of  the  closes 
as  constitute  their  actual  line,  but  that  they  cannot  summon  a  jury  to 
assess  the  price  of  those  parts,  since  neither  the  one  party  can  by  law 
sell,  nor  the  other  purchase,  such  parts. 

We  think  that  they  are  right  in  their  construction  of  the  law,  and 
that  they  have  shown,  by  their  return,  that  they  have  been,  and  are, 
ready  to  do  all  that  by  law  they  can  be  required  to  do.  Judgment  must 
therefore  be  given  for  the  defendants. 

Judgment  for  defendants.(a) 

(a)  Reported  by  H.  DaTison,  Esq. 
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♦This  case  was  unavoidably  omitted  in  the  earlier  part  of  the  r^Q/xq 

present  volume.     See  p.  628,  antfe.  '- 

VIGERS  V.  The  Dean  and  Chapter  of  ST.  PAUL'S,  and  Others. 

IJan.  15,  1849.] 

Henry  VIII.,  being  eeieed  of  Unda  in  fee  in  right  of  his  Crown,  granted  them,  by  letters  patent, 
in  tail  male  to  W.,  reserving  rent  to  himself,  his  heirs  and  successors.  After  the  parsing  of 
stats.  23  C.  2,  c.  6,  and  22  A  23  C.  2,  o.  24,  Charles  II.,  by  letters  patent  referring  to  and  pro- 
fessing  to  pursue  the  former  statute,  granted  the  rent  to  trustees  named  in  sect.  2  of  stat.  22 
A  23  C.  2,  e.  24,  their  heirs  and  assigns  ;  and  the  trustees  granted  the  rent  lo  a  Dean  and  chap- 
ter.  and  their  successors  for  ever.  Held  in  Q.  B.,  and  by  the  Court  of  Exchequer  Chamber  on 
error,  that  the  grant  to  the  trustees  was  not  authorised  by  either  statute,  the  rent  being  resenrod 
upon  an  estate  whereof  the  reversion  was  in  the  Crown,  and  therefore  being  within  the  excep- 
tion in  sect  3  of  sUt.  22  C.  2,  c.  6. 

Held  in  Q.  B.,  and  SembU  by  Exch.  Ch.  on  error,  that  on  demurrer  to  an  avowry  for  a  distress 
on  the  land  by  the  Dean  and  chapter,  stating  the  conveyances  as  above,  but  not  setting  out  the 
recitals  or  the  terms  of  the  grantsf  it  was  to  be  taken  that  the  truth  appeared  on  the  face  of  the 
grant  of  the  rent  to  the  trustees,  and  therefore  that  the  Crown  did  not  appear  to  be  deceived 
(as  not  having  tho  power  to  grant  the  rent  in  fee  simple),  nor  was  the  grant  void  on  that 
account;  but  that  it  operated,  not  as  a  grant  in  fee  simple,  but  of  a  rent  determinable  on 
the  failure  of  the  estate  tail :  and,  further,  that  there  was  thus  no  ground  for  the  objection, 
that  a  subject  might  have  a  right  to  distrain  on  the  Crown  when  tho  reversion  fell  in :  although 
the  avowry  alleged  that  the  trustees  became  seised  in  fee  of  the  rent  Also  that  the  grant  in 
effect,  by  severing  the  rent  from  the  reversion,  converted  it  from  a  rent  service  to  a  rent  sock; 
which,  if  paid  for  three  years  of  the  space  mentioned  in  stat  4  G.  2,  c.  28,  s.  5,  might  bo  dis- 
trained for. 

Held  by  Q.  B.,  and  SembU  by  Bxch.  Ch.  on  error,  that  the  grant  of  such  rent  seek  by  the  tnisteef 
to  a  Dean  and  chapter  was  not  void  by  the  Statutes  of  mortmain,  the  rent  not  being  per- 
petual. V 

Held,  by  Q.  B.,  that  it  was  sufficient  to  aver  in  the  avowry,  that  the  rent  reserved  became 
due  and  in  arrear,  without  an  express  averment  of  the  continuance  of  the  estate  taiL  SembU 
control,  by  Exch.  Ch.  on  error. 

Held,  by  Bxch.  Ch.  on  error,  that  the  avowry  was  bad  on  general  demurrer  for  not  expressly 
averring  attornment  by  the  terre-tenant  to  the  grant  by  the  trustees,  or  that  such  grant  was 
made  after  stat  4  Ann.  o.  16;  and  the  defect  was  not  supplied  by  an  averment  that  the  rent 
had  been  paid,  not  saying  to  whom,  and  not  saying  that  the  payment  was  in  the  life  of  the 
grantor:  nor  by  an  averment,  following  the  statement  of  the  grant  by  the  trustees,  "whereupon 
and  whereby"  the  grantees  became  and  were  seised  of  the  rent,  and  an  averment  that  the  rent 
was  due  and  in  arrear  to  them. 

Replevin  by  Francis  William  Vigors  against  the  Bishop  of  LlandaiT, 
Dean  of  the  Cathedral  Church  of  St.  Paul,  London,  and  the  Chapter 
of  the  same  church,  Henry  John  Knapp,  Subdean  of  the  said  church, 
and  Joha  Tomkies.  The  declaration  charged  that  defendants,  to  wit,  on 
8d  April,  1846,  in  the  parish  of  St.  Mary  le  Bow,  in  the  city  of  Lon- 
don, in  the  ward  *of  Cheap,  in  a  certain  carpenter's  shop  there  p^q- ,. 
situate,  took  the  goods  and  chattels,  to  wit,  100  deal  boards,  &c.,  ^ 
of  plaintiff,  of  great  value,  to  wit,  150/.,  and  unjustly  detained,  &c. 

Avowry  by  the  Dean  and  Chapter,  and  cognisance  by  Knapp  and 
Tomkies,  as  bailiffs  of  the  Dean  and  Chapter.  That  Henry  8th,  de- 
ceased, formerly  King  of  England,  heretofore,  and  before  and  at  the 
time  of  the  granting  of  the  letters  patent  hereinafter  next  mentioned, 
to  wit,  22d  July,  1539,  was  seised  in  his  demesne  as  of  fee,  in  right  of 
his  Crown  of  England,  of  and  in  the  said  shop  in  which,  &c. ;  and. 
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being  so  seised,  the  said  King  Henry  8th  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  31st  year  of  his  reign,  by  his  letters  patent, 
bearing  date  at  Berechurch,  the  day  and  year  aforesaid,  sealed  with 
his  Great  Seal  of  England,  and  in  due  manner  enrolled  of  record  in 
the  Court  of  Chancery  of  the  said  late  King,  in  consideration  of  the 
true,  good,  and  faithful  services  which  Edmund  Walsyngham,  Knight, 
previous  to  the  time  of  making  the  said  letters  patent,  had  rendered  to 
the  said  King,  did  give  and  grant  to  the  said  Edmund,  amongst  other 
things,  the  said  shop  in  which,  &c.,  with  the  appurtenances,  to  have,  hold, 
and  enjoy  the  same,  with  the  appurtenances,  in  London  aforesaid,  to  the 
aforesaid  Edmund  Walsyngham,  and  the  heirs  male  of  the  body  of  the 
said  Edmund  lawfully  begotten,  to  be  held  of  the  said  King,  his  heirs 
and  successors,  by  the  service  of  the  twentieth  part  of  one  knight's  fee, 
and  paying  therefore  annually  to  the  said  King,  his  heirs  and  successors, 
4i.  lis.  4d.,  at  the  said  King's  Court  of  Augmentations  of  the  revenues  of 
his  said  Crown,  at  the  Feast  of  Saint  Michael  the  Archangel,  every  year, 
*Qi  n  ^^  *^®  P^^^  ^^^  ^^^  rents,  services,  and  demands  whatsoever,  in  any 
■*  manner  to  be  rendered,  made,  or  due ;  as  by  the  record  of  the 
said  enrolment,  now  remaining  in  the  High  Court  of  Chancery  at  West- 
minster, more  fully  appears.     W^ hereupon  and  whereby  the  said  Edmund 
Walsyngham  then  became  and  was  seised  in  his  demesne,  as  of  fee  tail 
male,  of  and  in  the  said  shop  in  which,  &c. ;  and  the  said  King  then 
became  and  was,  and  from  thence  until  and  at  the  time  of  his  death 
continued  to  be  and  was,  seised  as  of  fee,  in  right  of  his  Crown  of 
England,  of  and  in  the  reversion  expectant  on  the  determination  of 
the  said  estate  tail,  and  of  and  in  the  said  service,  and  of  and  in  the 
said  rent  of  Al,  lis.  4(2.     That,  the  said  King  being  so  seised  of  the 
said  reversion,  service,  and  rent  of  42.  \\%,  4(2.,  in  right  of  his  said 
crown  of  England,  the  said  King  afterwards,  to  wit,  on  28th  January, 
1547,  died  so  seised  of  the  said  reversion,  service,  and  rent  of  4{.  11». 
4(2.     Whereupon  and  whereby  the  said  reversion,  service,  and  rent  of 
42.  Il8.  4(2.,  then  descended  and  came  to  the  Lord  Edward  6th,  formerly 
King  of  England,  in  right  of  his  Crown  of  England ;  and  thereby  the 
said  Edward  then  became  ayd  was,  and  from  thence  until  and  at  the 
time  of  his  death  continued  to  be,  seised  as  of  fee,  in  right  of  his  said 
Crown  of  England,  of  and  in  the  said  reversion,  service,  and  rent  of  42. 
11«.  4(2.     The  reversion,  service,  and  rent  were  then  traced,  in  the  same 
form,  to  the  successive  Sovereigns ;  namely :  Queen  Mary,  6th  July, 
1553 :  Queen  Elizabeth,  17th  November,  1558 :  James  Ist,  24th  March, 
1603 :  Charles  1st,  27th  March,  1625 :  Charles  2d,  30th  January,  1649. 
Whereupon  and  whereby  the  said   reversion,  service,  and  rent  then 
*Q1 91  *d®8cended  and  came  to  Charles  2d,  formerly  King  of  England, 
-'  in  right  of  his  Crown  of  England ;  whereupon  and  whereby  the 
said  Charles  2d  then  became  and  was,  and  from  thence  until  and  at  the 
time  of  the  making  of  the  letters  patent  hereinafter  next  mentioned 
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continued  to  be,  seised  as  of  fee  of  and  in  the  said  reversion,  service, 
and  rent.  And  the  said  Charles  2d,  being  so  seised,  afterwards,  to 
wit,  on  11th  November,  22  C.  2,  by  his  letters  patent  then  made,  bear- 
ing date  at  Westminster,  the  day  and  year  last  aforesaid,  sealed  with 
his  Great  Seal  of  England,  and  in  due  manner  enrolled  of  record  in  the 
Court  of  Chancery  of  the  said  King  Charles  2d  at  Westminster,  after 
referring,  in  the  last-mentioned  letters  patent,  to  the  Act  of  parliament 
next  hereafter  mentioned,  did,  for  the  constituting  and  appointing  of 
trustees  for  the  sale  of  certain  fee  farm  rents  and  other  rents  in  the 
same  last-mentioned  letters  patent  mentioned,  and,  amongst  them,  of 
the  said  rent  of  4/.  ll<r.  4d.,  give  and  grant  unto  Francis  Lord  Hawley, 
Sir  Charles  Harbord,  Knight,  Sir  William  Haward,  Knight,  Sir  John 
Talbot,  Knight,  Sir  Robert  Stewart,  Knight,  and  William  Harbord, 
Esquire,  mentioned  in  the  last-mentioned  Act,(a)  and  their  heirs, 
amongst  other  things,  the  said  annual  rent  of  41.  lis.  4d.  so  reserved, 
Ac,  to  have  and  to  hold  the  said  rent  of  42.  11«.  4c2.  unto  the  said 
Francis  Lord  Hawley,  &c.,  and  their  heirs,  to  the  only  use  and  behoof 
of  them,  the  said  Francis  Lord  Hawley,  &c.,  and  of  their  heirs  and 
assigns  for  ever :  nevertheless,  upon  trust,  and  to  the  intents  and  pur- 
poses, in  the  said  last-mentioned  letters  patent  mentioned,  expressed 
and  declared ;  that  is  to  say  :  '*'upon  trust,  and  to  the  intent,  p^q^  q 
that  they,  the  said  F.  Lord  Hawley,  &c.,  and  their  heirs,  should  ^ 
stand  seised  of  the  said  rent  of  41,  11«.  4d.  until  sale  thereof  made,  and 
some  conveyance  thereof  executed,  in  trust  to  and  for  the  benefit  of 
the  said  King  Charles  2d,  his  heirs  and  successors,  as  by  the  said  let- 
ters patent,  kc.  (profert  of  exemplification  of  enrolment).  Whereupon 
and  whereby  the  said  F.  Lord  Hawley,  &c.,  then  became  and  were,  and 
from  thence  until  and  at  the  time  of  the  making  of  the  indenture  next 
hereinafter  mentioned  continued  to  be,  seised  as  of  fee  of  and  in  the 
said  rent  of  41.  11^.  4d.  Allegation,  that  the  last-mentioned  letters 
patent  were  so  made,  as  aforesaid,  after  the  making  and  passing  of  an 
Act  (22  C.  2'y  c.  6,  <<  for  advancing  the  sale  of  fee-farm  rents,  and  other 
rents"),  and  before  24th  June,  1672,  to  wit,  on  the  said  11th  Novem- 
ber, 22  C.  2.  And,  the  said  F.  Lord  Hawley,  &c.,  being  so  seised  as 
aforesaid,  afterwards,  and  in  the  lifetime  of  one  William  Sancroft,  since 
deceased,  and  while  the  said  W.  Sancroft  was  Dean  of  the  said  Cathe- 
dral Church  of  St.  PauFs,  London,  and  before  any  part  of  the  rent 
hereinafter  mentioned  to  have  been  in  arrear  accrued  or  became  due  or 
payable,  to  wit,  on  10th  September,  23  C.  2,  by  a  certain  indenture 
then  made,  between  the  said  F.  Lord  Hawley,  Sir  C.  Harbord,  Sir  W. 
Haward,  Sir  J.  Talbot,  Sir  R.  Stewart,  and  W.  Harbord,  of  the  one 
part,  and  the  said  W.  Sancroft,  Dean,  &c.,  and  the  Chapter  of  the  same 
Church,  of  the  other  part  (excuse  of  profert,  the  deed  having  been  lost 
by  accident),  the  said  F.  Lord  Hawley,  &c.,  for  a  certain  consideration 

(a)  32  A  23  C.  2,  o.  24,  u.  1,  2. 
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in  money  recited  in  the  last-mentioned  indenture,  that  is  to  saj,  in 
*Q141  <^^QBideration  of  the  sum  of  937/.  4$,  2(2.,  part  of  the  several  ^sums 
J  of  1887/.  17«.  4d.  and  600/.  10«.  lOd.  in  the  said  last-mentioned 
indenture  mentioned,  then  paid  by  the  last-mentioned  Dean  and  Chapter 
to  the  said  F.  Lord  Hawley,  &c.,  as  recited  and  expressed  in  the  last- 
mentioned  indenture,  and  of  and  from  which  last-mentioned  sum  of 
money,  &c.  (acquittal,  &c.,  of  the  Dean  and  Chapter  and  their  succes- 
sors, &c.,  by  the  indenture),  did  grant  the  said  rent  of  4/.  11«.  4d.  to 
the  last-mentioned  Dean  and  Chapter  and  their  successors  for  ever ;  as 
by  the  said  indenture,  reference,  &c. :  whereupon  and  whereby  the  last- 
mentioned  Dean  and  Chapter  then  became  and  were,  and  they  and  their 
successors  for  the  time  being,  and  from  thence  until  and  on  and  during 
the  day  on  which  the  feast  of  Saint  Michael  the  Archangel  would  have 
fallen  in  A.  D.  1845,  if  the  Act,  &c.  (24  G.  2,  c.  28,  <<  for  regulating 
the  commencement  of  the  year  ;  and  for  correcting  the  calendar  now 
in  use")  had  not  been  passed,  that  is  to  say,  until  and  on  and  during 
11th  October,  A.  D.  1845,  and  from  thence  until  and  at  the  said  time 
when,  &c.,  continued  to  be  and  were  seised  as  of  fee  of  and  in  the  said 
rent  of  4/.  ll^.  4d.     That  the  said  feast  of  Saint  Michael  the  Archan- 
gel, at  which  in  every  year  the  rent  was  so  as  aforesaid  made  payable 
by  the  first-mentioned  letters  patent,  was  the  feast  of  Saint  Michael  the 
Archangel  according  to  the  calendar  in  use  in  England  before  and  at 
the  time  of  the  passing  of  the  last-mentioned  Act.     That  the  said  rent 
of  4/.  lljT.  4d.  was  duly  paid  for  the  three  years  within  the  space  of 
twenty  years  (a)  next  before  the  first  day  of  the  Session  of  Parliament 
^q-  --.  holden  in  the  4th  year  of  the  reign  of  King  George  2d,  to  *wit, 
J  for  the  space  of  the  three  years,  A.  d.  1720, 1721,  1722.     And, 
because  27/.  8^.  of  the  rent  aforesaid,  for  six  years  ending  on  11th 
October,  1845,  and  also  at  the  said  time  when,  &c.,  was  due  and  in 
arrear  to  the  Dean  and  Chapter  for  the  time  being,  &c. :  avowry  and 
cognisance  of  taking  the  goods  as  a  distress  for  the  rent  so  due,'  and 
which  still  remains  due,  &c.     Verification. 

Demurrer,  assigning  as  grounds  (in  effect) :  That  it  did  not  appear 
that  the  estate  granted  to  E.  Walsyngham  continued  when  the  rent 
distrained  for  accrued :  That  the  rent  was  reserved  to  the  King,  his 
heirs  and  successors,  and  not  to  his  assigns,  and  could  not  be  assigned 
when  severed  from  the  reversion :  That  it  did  not  appear  that  plaintiff, 
or  those  under  whom  he  held,  claimed  through  E.  Walsyngham :  That 
the  shop,  being  in  the  City  of  London,  was  land  of  socage  tenure,  and 
could  not  be  granted  to  be  held  by  knight's  service :  That,  as  Charles 
II.  was  not  seised  as  of  fee  in  the  rent,  he  could  not  grant  it  in  fee, 
and  consequently  in  such  grant  was  deceived,  and  the  same  was  void : 
That,  for  the  same  reason,  the  grant  of  the  rent  to  the  Dean  and 
Chapter  in  fee  simple  was  also  void :  That  the  creation  of  a  rent-charge 

(a)  See  flat  4  G.  2,  o.  28,  8.  5. 
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in  fee  simple  was  not  to  be  presumed  against  the  Crown  from  the  terms 
of  the  grant  of  Charles  II. ;  and,  if  the  estate  therein,  claimed  by  the 
Dean  and  Chapter,  were  not  a  fee  simple,  the  avowry  and  cognisance 
was  bad  for  uncertainty,  in  not  distinctly  showing  the  estate :  That,  if 
it  was  a  base  fee,  it  was  not  properly  described :  That  the  rent  was 
stated  to  be  reserved  and  issuing  out  of  the  shop,  whereas  the  legal 
effect  of  the  grant  was  that  the  rent  was  reserved  and  issuing  out  of 
the  estate  granted  by  Henry  VIII.  in  the  shop :  That  when  reserved 
by  *Henry  VIII.,  it  was  a  rent  service,  and  consequently,  when  p^^^  ^ 
severed  from  the  reversion,  could  not  without  express  words  (if  *- 
at  all)  be  made  a  rent-charge,  and  was  not  a  rent-charge,  nor  stated  to 
be  so :  That,  being  part  of  the  reversion  in  law,  it  was  not  a  rent  seek : 
That,  not  being  rent-clarge  or  rent  seek,  it  was  not  within  stat.  4  6. 
2,  c.  28,  and  could  not  be  distrained  for :  That  the  reversion  of  the 
estate  granted  by  Henry  VIII.  appearing  to  be  in  the  Crown,  the  right 
claimed  was  to  distrain  on  land  which  was  or  might  be  in  the  possession 
of  the  Crown :  That  it  did  not  appear  that  the  six  years  for  which  the 
rent  was  claimed  were  six  years  preceding  the  day  of  the  distress ;  and 
that  the  rent  was  claimed  for  six  years  ending  in  A.  D.  1722,  or  the 
first  day  of  the  session  of  parliament  in  4  G.  2. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Michaelmas  vacation,(a)  1847,  by  Ogle 
for  the  plaintiff  in  replevin  and  Wat9on  for  the  defendants.  The  course 
of  argument  will  sufficiently  appear  from  the  judgment,  and  from  the 
argument  and  judgment  in  the  Court  of  Error.  Cur.  adv.  vult 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  pleadings  in  this  case  show  that  King  Henry  the  8th,  being 
seised  in  fee  of  the  shop  distrained  on,  granted  it  by  letters  patent  to 
Sir  Edmund  Walsyngham  in  tail  male,  at  an  annual  rent  of  42.  11«.  4(2. 
The  reversion  is  then  traced  to  King  Charles  the  2d,  who,  *by  p^g-  „ 
letters  patent,  professing  to  act  under  stat.  22  C.  2,  c.  6,  con-  ^ 
veyed  the  rent,  without  the  reversion  in  the  shop,  to  trustees,  who  con- 
veyed it  to  the  Dean  and  Chapter  of  St.  Paul's.  The  avowry  shows 
that  the  rent  was  paid  for  three  years  before  the  passing  of  stat.  4  G. 
2,  c.  28,  respecting  rent  seek,  and  justifies  distraining  for  arrears. 

On  demurrer,  it  is  objected  that  this  rent  was  reserved  upon  an 
estate  whereof  the  reversion  was  in  the  Crown  at  the  time  of  the  passing 
stat.  22  C.  2,  c.  6,  and  that  the  rent  was  incident  to  the  reversion ; 
therefore  that,  by  sect.  3  of  the  act,  it  is  expressly  excepted  from  its 
operation,  and  is  also  excepted  from  stat.  22  &  23  C.  2,  c.  24,  passed 
to  supply  some  deficiencies  in  letters  patent  granted  under  the  former 
act.  We  are  of  opinion  that  this  objection  is  valid,  and  that  the  grant 
cannot  be  supported  under  those  statutes. 

But  it  is  argued  that  the  grant  by  the  Crown  to  the  trustees  was 

(a)  Decomber  6th,  before  Lord  Dcitmar,  G.  J.,  PATTBioir,  Colbridob,  and  WiaBTM an,  Jf. 
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good  independently  of  the  statutes  of  Charles  2,  and  that  the  effect 
of  it  was  to  convert  the  rent,  which  was  before  a  rent  service,  into  a 
rent  seck,(a)  which  is  the  ordinary  effect  of  separating  the  rent  from 
the  reversion  to  which  it  is  incident.  Then,  as  it  is  averred  that  the 
rent  was  paid  for  three  years  before  the  passing  of  stat.  4  6.  2,  c.  28, 
that  statute  applies ;  and  the  Dean  and  Chapter  might  well  distrain 
for  the  rent  as  a  rent  seek,  if  it  was  legally  conveyed  to  them  by  the 
trustees.  On  the  other  hand,  it  is  argued  that  King  Charles  2d,  not 
being  seised  of  the  rent  in  fee,  but  only  during  the  continuance  of  the 
*Q1  Rl  *®^^^*®  ^^^  created  by  King  Henry  the  8th,  with  the  reversion 
^  in  fee  in  the  shop,  could  not  grant  the  rent  in  fee  to  the  trustees, 
though  he  might  sever  it  from  the  reversion  in  the  shop,  and  grant  it  to 
them  and  their  heirs  during  the  continuance  of  the  estate  tail ;  aiM  so, 
that  the  Crown  was  deceived,  and  the  whole  grant  was  void.  Now  we 
must  take  it,  upon  these  pleadings,  that  the  truth  appeared  upon  the  face 
of  the  grant,  which  is  of  the  rent  so  reserved  as  aforesaid^  namely,  during 
the  continuance  of  the  estate  tail.  Upon  failure  of  the  estate  taU,  the 
rent  would  cease ;  and  therefore  the  Crown  cannot  be  taken  to  have 
granted  an  absolute  fee  in  the  rent,  which  rent  was  not  perpetual  and 
might  at  any  time  cease  ;  but  only  to  have  granted  what  it  had.  And 
this  is  an  answer  to  another  objection  that,  if  the  grant  be  taken  to  be 
of  the  rent  in  fee,  it  might  operate  as  a  rent-charge  on  the  failure  of 
the  estate  tail,  when  the  reversion  would  fall  into  the  hands  of  the 
Crown ;  and  so  a  subject  might  have  a  right  given  him  to  distrain  on 
the  Crown.(6)  No  such  illegality  would  follow  ;  for,  as  has  been  already 
stated,  the  rent  would  cease  on  failure  of  the  estate  tail,  and  cannot  be 
considered  as  a  rent-charge  at  all.  It  is  true  that  the  avowfy  states 
the  trustees,  and  afterwards  the  Dean  and  Chapter,  to  be  seised  (is  of 
fee  in  the  rent ;  but  that  averment  must  be  taken  with  the  same  quali- 
fication, inasmuch  as  the  continuance  of  the  rent  during  the  estate  tail 
only  appears  on  the  face  of  the  avowry. 

A  further  objection  is  made,  that  there  is  no  averment  that  the  estate 
tail  continues.  The  better  opinion  appears  "^to  be  that  it  is  not 
necessary  to  aver  the  continuance  of  the  estate  tail,  even  where 
a  party  claims  under  the  tenant  in  tail,  note  (8)  to  Thursby  v.  Plant,  1 
Wms.  Saund.  235  b  (6th  edit.).  Much  less  can  it  be  necessary  in  such 
a  case  as  this,  where  it  is  averred  that  the  rent  reserved  on  ihe  grant 
in  tail  became  due  and  in  arrear ;  which  could  not  be  if  the  estate  tail 
were  not  continuing. 

The  next  objection  is,  that  the  conveyance  from  the  trustees  to  the 
Dean  and  Chi^pter  was  void  by  the  Statutes  of  Mortmain.  Sect.  10 
of  Stat.  22  C.  2,  c.  6,  does  indeed  authorize  corporations  to  nurchast 

(a)  Gilbert  on  Distresses,  4,  5  (4th  ed.,  by  Impey),  was  cited  in  the  argument 
(6)  On  tbifl  point,  reference  was  made,  in  the  argnment,  to  Chitty  on  the  PrerogatiTea  of  tbi 
Crown,  376,  where  Jenkyns,  cent  iii.,  ca.  18,  and  WilUon  v.  Berkley,  Plowd.  223,  242,  are  eited 
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the  rents  alluded  to  in  that  statute,  notwithstanding  the  Statutes  of 
Mortmain :  but  we  have  already  expressed  our  opinion  that  the  grant 
in  question  is  not  good  under  that  statute.  Again,  the  conveyances 
cannot  operate  as  a  license  from  the  Grown  to  hold  in  mortmain,  as 
perhaps  they  might  if  the  Grown  had  been  party  to  th^  conveyance  to 
the  Dean  anci  Ghapter :  but  it  is  not  so.  If,  therefore,  the  rent  had 
been  a  rent  in  fee,  it  would  be  diflScult  to  say  that  the  Statutes  of  Mort- 
main would  not  apply ;  but  it  is  not  a  rent  in  fee ;  and  we  have  not 
been  able  to  find  any  authority  for  the  proposition  that  the  Statutes  of 
Mortmain  forbid  a  corporation  to  hold  that  which  is  not  in  itself  per- 
petual. 

Upon  the  whole,  we  are  of  opinion  that  the  Dean  and  Ghapter  of  St. 
Paul's  are  well  entitled  to  the  rent  in  question,  as  a  rent  seek,  during 
the  continuance  of  the  estate  tail  granted  by  the  letters  patent  of  King 
Henry  the  8th,  and  are  entitled  to  distrain  for  the  arrears  under  stat. 
4  G.  2,  c.  28 :  and  our  judgment  must  be  for  the  defendants. 

Judgment  for  defendants. 


*IN  THE  EXCHEQUER  CHAMBER.      [*920 

(Error  from  the  Queen's  Bench.) 

YIGERS  V.  The  Dean  and  Ghapter  of  ST.  PAUL'S,  and  Others. 

[Nov.  27,  1849.]  . 

For  marginal  note,  see  p.  909,  ante. 

Error  having  been  brought  in  the  Exchequer  Ghamber  on  the  above 
judgment,  the  case  was  argued  in  Trinity  vacation,  1849,(a)  before 
CoLTMAN,  Maule,  Gresswell,  and  Williams,  Js.,(a)  and  Parke,  Al- 
DBRSON,  and  Plait,  Bs. 

Offhj  for  the  plaintiff  in  error. — The  avowry  is  bad.  First.  The 
rent  in  question  was  reserved  upon  an  estate  whereof  the  reversion  was 
in  the  Grown ;  the  rent,  therefore,  is  by  sect.  8  of  stat.  22  G.  2,  c.  6, 
excepted  from  the  powers  of  sale  given  by  that  act.  Secondly.  The 
avowry  does  not  allege  that  the  indenture  by  which  the  trustees  con- 
veyed to  the  Dean  and  Ghapter  was  enrolled.  This  is  required  by  sect. 
6 ;  and  by  sect.  7  the  purchaser  of  such  rent  is  not  adjudged  to  have 
the  actual  seisin  until  after  the  enrolment  of  his  conveyance.  It  may 
be  said  that,  even  if  the  statute  has  not  been  complied  with,  the  con- 
veyance to  the  Dean  and  Ghapter  is  good  as  a  bargain  and  sale  at 

(a)  Jane  lith  and  15th.    Williams,  J.,  was  not  present  on  the  former  day. 
VOL.  XIV. — 71 
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common  law.  But  it  is  clear  that  the  intention  was  to  convey  under 
>^QQ11  ^^^  statute;  and  «in  the  case  of  a  Crown  grant  it  shall  ^ot 
^  enure  to  any  other  intent  than  that  specified  in  the  grant;*' 
Chitty's  Prerogatives  of  the  Crown,  898.  Thirdly.  The  title  of  the 
Dean  and  Chapter  is  defective,  because  the  rent  is  conveyed  to  the 
trustees  in  fee,  whereas  the  Crown  had  no  title  to  the  rent  except  daring 
the  continuance  of  the  estate  tail :  the  Crown,  therefore,  was  deceived 
in  its  grant  to  the  trustees,  so  that  the  grant  is  void,  and  the  trusteea 
themselves  had  no  title  to  convey.  Fourthly.  The  grant  to  the  Corpo- 
ration is  void  within  the  Statute  of  Mortmain :  <<  The  taking  a  lease 
for  a  very  long  term,  as  100  or  200  years,  is  within  the  Mortmain  Act;" 
Shelford  on  the  Law  of  Mortmain,  p.  9,  citing  Hemming  v.  Brabason.(a) 
Fifthly.  The  reversion  in  the  shop  being  in  the  Crown,  the  avowry 
claims  the  right  to  distrain  on  premises  which  may  be  in  the  possession 
of  the  Crown.  Sixthly.  The  conveyance  to  the  trustees,  not  being 
within  stats.  22  C.  2,  c.  6,  and  22  &  28  C.  2,  c.  24,  is  void,  because  a 
subject  cannot  be  trustee  for  the  Crown  at  common  law.  Seventhly. 
There  is  no  allegation  of  attornment  to  the  Dean  and  Chapter;  and 
Stat.  4  Ann.  c.  16,  s.  9,  will  not  avail,  as  it  applies  only  to  grants  made 
after  the  statute.  It  is  indeed  averred  that  rent  has  been  paid,  but  not 
that  it  has  been  paid  to  the  Dean  and  Chapter. 

Watson^  contr^. — The  avowry  shows  a  valid  grant  under  stat.  22  C. 
2,  c.  6.  The  third  section  is  in  continuation  of  t^e  enabling  and  not 
of  the  excepting  part  of  the  second  section.  [Maule,  J. — The  enabling 
♦Q9f>1  P^^^  ^^  ^^^  second  section  had  already  mentioned  <<  divers  *other 

"'^'-^  rents  of  what  nature  or  kind  soever  they  be;"  so  that  the  third 
section,  if  taken  in  an  enabling  sense,  would  add  nothing.  Parks,  B. 
^How  do  you  get  over  the  objection  as  to  the  non-enrolment  of  the 
grant  to  the  Dean  and  Chapter  7]  The  directions  as  to  enrolment  con- 
stitute, at  most,  a  condition  subsequent ;  the  grant  operated  immedi- 
ately ;  the  enrolment  is  to  be  made  within  six  months ;  and  the  defect, 
being  matter  subsequent,  should  have  been  pleaded  in  answer. 

Stat.  22  &  23  C.  2,  c.  24,  by  section  8,  gives  a  general  form  of 
avowry,  that  the  trustees  were  seised  in  fee,  «  and  so  seised  granted 
the  same."  The  grant  to  the  Dean  and  Chapter  was,  at  all  events, 
good  at  common  law.  The  Crown  had  power  to  alien  :  the  Crown  did 
convey  to  the  trustees ;  and  they  conveyed  to  the  Dean  and  Chapter. 
No  question  of  attornment,  even  if  the  objection  can  be  taken  on  gene- 
ral demurrer,  and,  it  is  contended,  it  cannot  be  so  taken,  arises  on  these 
pleadings.  On  conveyance  by  the  Crown,  the  rent  became  rent  seek ; 
and  afterward)9  stat.  4  6.  2,  c.  28,  s.  5,  annexed  the  remedies  incident 
to  rent  service  to  rent  seek,  if  paid  for  three  years  within  twenty  years 
before  the  first  day  of  the  Session.  Wh^re  a  reversion  was  assigned, 
there  was  no  right  of  distress  until  attornment ;  but,  where  rent  only 

(a)  Reporti  of  Jadgmentf  of  Sir  0.  Bridgman,  pp.  1,  T. 
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was  assigned,  that,  although  merely  rent  seek,  passed  bj  the  grant  and 
required  no  attornment  to  perfect  the  transfer;  Go.  Lit.  151  b.  [Parke, 
B.,  referred  to  Littleton,  sect.  651.  The  objection  would  be  cured  by 
verdict ;  note  (1)  to  Stennel  v.  Hogg,  1  Wms.  Saund.  228 ;  here  r^qoo 
we  are  on  demurrer ;  that  is  the  difficulty.]  There  ^is  a  distinct  ^ 
averment  that  the  Dean  and  Chapter  were  seised ;  this  implies  attorn- 
ment. If  that  be  not  so,  still,  on  general  demurrer,  it  is  sufficient  to 
allege  that  the  rent  passed  by  the  grant ;  for,  as  the  rent  would  pass 
without  attornment  since  stat.  4  Ann.  c.  16  (s.  9),  it  must  be  taken 
that  the  grant  was  since  that  statute.  <«  That  which  is  apparent  to  the 
Court  by  necessary  collection  out  of  the  record  need  not  be  averred  ;*' 
Co.  Lit.  808  b.  Again,  it  is  alleged  that  the  rent  «  was  duly  paid  for 
the  three  years;"  that  must  mean  that  it  was  paid  by  the  occupier  to 
the  person  entitled  to  receive  it;  for,  if  paid  either  by  a  stranger  or  to 
a  stranger,  it  would  not  be  duly  paid.  [Platt,  B. — That  allegation 
may  apply  to  a  payment  of  rent  to  the  trustees  or  to  their  heir. 
Cresswell,  J. — The  avowry  shows  an  estate  in  the  trustees,  and  does 
not  show  a  determination  of  it.  Parke,  B. — It  ought  to  appear  affirma- 
tively that  the  rent  was  paid  during  the  lives  of  the  grantor  and  grantee. 
As  a  corporation  lives  for  ever,  it  would  probably  be  enough  to  allege 
the  payment  during  the  life  of  the  grantor.]  <<  Duly  paid"  must  mean 
duly  according  to  the  title  alleged  in  the  plea.  [Cresswell,  J. — That 
is,  the  rent  was  duly  paid  to  the  Dean  and  Chapter  because  there  was 
an  attornment  to  them,  and  there  was  an  attornment  to  them  because 
the  rent  was  duly  paid  to  them.]  No  attornment  was  necessary  in  the 
case  of  a  grant  either  by  or  to  the  Crown.  As  to  the  objection  on  the 
Mortmain  Act,  the  object  of  that  Act  was  to  prevent  land  vesting  in 
religious  bodies  in  perpetuity.  [Parke,  B. — There  may  also  be  this 
answer,  that  the  grant  would  be  good  as  between  grantor  and  grantee, 
and  the  rent  be  in  the  corporation  until  office  found.]  Lastly,  as  to  the 
objection,  taken  in  the  *Court  below,  but  which  has  not  been  r^qoA 
noticed  in  the  present  argument,  that  the  avowry  contains  no  ^ 
averment  of  the  continuance  of  the  estate  tail.  The  authorities  on 
this  point  are  collected  in  note  (8)  to  Thursby  t;.  Plant,  1  Wms.  Saund. 
235  b  (6th  ed.) :  where  the  learned  editor  remarks :  « But  the  better 
opinion  seems  to  be,  that  it  is  not  necessary  to  aver  the  life  of  tenant 
in  tail,  or  the  continuance  of  the  estate  tail."  The  avowry  alleges  that 
the  Dean  and  Chapter  were  seised  down  to  the  time  of  the  distress,  and 
that  the  rent  was  in  arrear.  Fryer  v.  Coombs,  11  A.  &;  E.  403  (E.  C. 
L.  R.  vol.  39),  is  not  in  point ;  for  there  the  question  was  as  to  the 
necessity  of  averring  the  continuance  of  an  estate  for  life.  [Parke, 
B. — The  case  shows  that,  if  the  averment  be  necessary,  it  is  not  sup- 
plied by  an  averment  that  the  rent  was  in  arrear  to  the  party  claim* 
ing  it.] 

Ogle,  in  reply. — [Maulb,  J. — We  agree  with  the  Court  below,  that 
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the  case  is  within  the  third  section  of  stat.  22  C.  2,  c.  6,  and  that  this 
section  is  exceptive ;  the  only  question,  therefore,  is,  whether  the  title 
is  shown  at  common  law.]  It  is  unnecessary  to  consider  whether  attorn- 
ment was  requisite  where  the  grant  was  either  by  or  to  the  Crown ;  for 
the  objection  is  to  the  want  of  attornment  on  a  grant  by  subjects  to  the 
Dean  and  Chapter,  The  plaintiff  in  error  has  as  much  right  to  saj 
that  the  averment  <<  duly  paid*'  means  payment  to  the  grantor  as  the 
defendant  has  to  say  that  it  means  payment  to  the  grantee.  The  attorn- 
ment must  be  during  the  life  of  the  grantor ;  Lit.  sect.  551 ;  on  the 
♦Q9';i  ^^^^^^^^7  ^^  attornment  sections  225,  552,  553,  554,  also  may  be 
-'  referred  to.  After  the  rent  was  *severed  from  the  reversion  it 
became  rent  seek ;  and  it  is  for  the  avowants  to  show  that  a  right  to 
distrain  has  been  subsequently  acquired.  The  averment,  «<  whereupon 
and  whereby"  the  Dean  and  Chapter  became  seised,  is  insufficient ;  for 
it  is  alleged  immediately  after  the  recital  of  the  conveyance  to  them, 
and  as  the  effect  of  that  conveyance  merely.  With  respect  to  the  con- 
tinuance of  the  estate  .tail,  the  avowry  leaves  this  in  doubt,  and 
«  ambiguum  placitum  interpretari  debet  contrd.  proferentem."  And  no 
presumption  of  this  can  be  made,  as  it  would  be  a  presumption  against 
the  Crown.  Cur,  adv.  vuU. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. 

This  case  was  argued  at  the  sittings  after  last  Term  before  my  bro- 
thers Alderson,  Maule,  Cresswell,  Platt,  and  myself,  and  our  late' 
most  estimable  and  lamented  colleague,  Mr.  Justice  Coltman.  My 
brother  Williams  also  heard  a  part  of  the  argument.  The  surviving 
Judges  who  heard  the  whole  of  it  are  of  opinion  that  the  judgment  of 
the  Court  of  Queen's  Bench  is  erroneous.  From  that  opinion  my 
brother  Williams,  so  far  as  he  heard  the  argument,  does  not  dissent ; 
nor  have  we  any  reason  to  believe  that  our  late  brother  Coltman  did. 

The  question  arose  upon  the  sufficiency  of  an  avowry  and  cognisance, 
to  which  there  was  a  special  demurrer.  The  avowry  and  cognisance 
states  that  King  Henry  the  8th  was  seised  in  his  demesne  as  of  fee  in 
the  shop  in  which,  &c.,  and,  by  his  letters  patent  enrolled,  granted  it 
to  Edmund  Walsyngham,  Knight,  and  the  heirs  male  of  his  body,  paying 
therefore  annually  to  the  King  and  his  heirs  and  successors  42. 11«.  Ad, 
*Q9fiT  *^  *^®  King's  Court  *of  Augmentation,  &c.,  at  the  Fenst  of  Saint 
^  Michael.  It  then  deduces  the  title  of  the  rent  to  King  Charles 
the  2d,  and  then  states  that  he  by  his  letters  patent  enrolled  of  record, 
after  referring  therein  to  the  statute  22  Car.  2,  c.  6,  granted  the  said 
rent  to  certain  trustees  mentioned  in  the  act,  and  their  heirs,  upon 
trust,  till  sale,  for  King  Charles  the  2d :  and  then  a  profert  is  made  of 
an  exemplification  of  the  letters  patent  by  the  defendants;  but  it  is 
not  set  out  at  length.  The  trustees  are  then  averred  to  have  conveyed 
by  indenture  (not  stated  to  have  been  enrolled),  for  certain  pecuniary 
considerations  therein  expressed,  the  said  rent  to  the  defendantSi  the 
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Dean  and  Chapter  of  St.  Paul's,  « whereupon  and  whereby"  « they 
became  and  were*'  <<  seised  as  of  fee  of  and  in  the  said  rent ;"  and  they 
and  their  successors  continued  to  be  so  seised  till  and  at  Michaelmas^ 
1845,  and  from  thence  until  and  at  the  said  time  when,  &c.  It  is  then 
averred  that  the  said  rent  was  duly  paid  for  the  three  years  within 
twenty  years  next  before  the  passing  of  stat.  4  Geo.  2,  c.  28 ;  and  the 
avowry  and  cognisance  is  then  made  for  271.  8«.  of  the  rent  aforesaid, 
which  is  alleged  to  be  due  and  in  arrear  to  the  Dean  and  Chapter  at 
the  said  time  when,  &c.  To  this  there  was  a  special  demurrer,  assigning 
various  causes,  to  which  it  is  not  necessary  to  refer. 

In  the  argument  in  the  Court  of  Queen's  Bench,  the  objections  taken 
were :  First.  That  this  case  was  not  within  the  statute  22  C.  2,  c.  6, 
because  the  reversion  was  in  the  Crown,  and  therefore,  by  sect.  8,  the 
statute  did  not  apply.  Secondly.  That,  if  it  was  within  the  statute, 
the  provisions  of  it  were  not  complied  with,  because  the  conveyance  by 
the  trustees  was  *not  by  bargain  and  sale  enrolled :  and,  further,  r^cQOY 
that  the  Statute  of  Mortmain  avoided  the  grant.  Thirdly.  That  ^ 
tlfe  conveyance  to  the  trustees  was  void,  because  the  King  was  deceived 
in  his  grant.(a)  Fourthly.  That  there  is  no  averment  expressed  or 
implied  of  the  continuance  of  the  estate  tail  of  Edmund  Walsyngham. 

The  Court  of  Queen's  Bench  decided  against  the  validity  of  these 
objections ;  and  we  think  the  Court  was  perfectly  right  in  holding  that 
the  case  was  not  within  the  statute  22  C.  2,  c.  6,  as  the  reversion  was 
in  the  Crown,  and  consequently  that  the  avowry  and  cognisance  could 
not  be  supported  under  that  statute.  We  also  agree  that  there  is  no 
objection  to  the  title  of  the  Dean  and  Chapter,  under  the  grant  at 
common  law,  on  the  ground  that  the  conveyance  to  the  trustees  was 
void  because  the  Crown  was  deceived  in  its  grant  inasmuch  as,  having 
a  title  only  to  the  rent  service  during  the  continuance  of  the  estate 
tail,  it  granted  a  rent  in  fee.  We  cannot  assume  upon  these  pleadings, 
which  do  not  set  out  the  recitals  in  the  letters  patent,  or  the  precise 
terms  of  the  grant  itself,  that  the  Crown  was  deceived.  Nor  are  we 
disposed  to  think  the  other  objection  is  of  any  weight,  that  the  deed 
of  conveyance  to  the  corporation  was  void  under  the  Statute  of  Mort- 
main. If  the  Statute  of  Mortmain  did  apply  to  the  estate  tail  in  a 
rent,  the  estate  would  probably  pass,  but  be  forfeited ;  if  it  were  land, 
it  certainly  would  be  void  ouly  on  the  entry  of  the  lord. 

The  other  objection  insisted  upon  in  the  Court  of  Queen's  Bench  was 
that  there  was  no  averment  as  to  '*'the  continuance  of  the  estate  ptgoQ 
tail.     The  Court  intimated  that  the  better  opinion  was,  that  no  '- 
such  averment  was  necessary,  and  that  the  allegation  that  the  rent  was 
due  and  in  arrear,  which  could  not  be  if  the  estate  tail  was  not  conti- 

(a)  On  thii  pointy  reference  wm  made,  in  the  argument  below,  to  Com.  Dig.  Orant  (G.  8). 
Bee  Qledstanes  v.  The  Earl  of  Sandwich,  4  Man.  A  Q.  995  (B.  G.  L.  R.  voL  43),  1  Stephen  Com. 
588,  9  (2d  ed.);  2  Blackst.  Com.  348. 

8B 
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nuing,  was  sufficient.  We  do  not  concur  in  the  latter  conclusion,  after 
the  decision,  which  appears  to  us  quite  satisfactory,  of  the  case  of 
Fryer  v.  Coombs,  11  A.  k  E.  403 ;  (a)  (E.  C.  L.  R.  vol.  39)  and,  whether 
the  former  opinion  be  correct,  where  the  party  does  not  claim  under 
the  tenant  in  tail,  is  in  our  judgment  a  questionable  matter. 

But  it  is  not  necessary  for  us  to  decide  that  point,  nor  the  other  on 
the  Statute  of  Mortmain ;  as  we  think  the  avowry  bad,  for  another 
reason,  which  appears  not  to  have  been  discussed  in  the  Court  of 
Queen's  Bench.  That  objection  is  the  want  of  an  express  averment 
of  an  attornment  of  the  terre-tenant  upon  the  grant  of  the  rent  by  the 
trustees,  or  of  some  equivalent  allegation.  This  objection  was  taken 
for  the  first  time  on  the  argument  in  the  Court  of  Error ;  and  it  is  not 
stated  as  a  ground  of  special  demurrer :  and  the  question  therefore  is, 
whether  it  is  good  on  general  demurrer.  In  order  to  make  a  grant  of 
the  rent  by  the  trustees  valid,  attornment  of  the  terre-tenant  was  cer- 
tainly necessary.  If  it  had  been  a  ^ant  by  the  Crown  no  attornment 
would  have  been  required ;  Co.  Lit.  309  b ;  but  the  grant  of  the  trus- 
tees is  the  same  as  a  grant  by  private  individuals.  It  is  also  a  common 
law  conveyance  only,  so  far  as  appears  in  these  pleadings,  and  did  not 
operate  under  the  Statute  of  Uses;  and,  consequently,  attornment 
cannot  be  dispensed  with  on  that  ground. 

*Q9Q1  *Four  answers  were  made  to  this  objection.  First :  that  the 
-^  conveyance  might  have  been  made  after  the  statute  4  Ann.  c.  16. 
Secondly :  that  there  was  a  sufficient  averment  of  attornment  by  pay- 
ment of  rent.  Thirdly :  that  attornment  was  to  be  implied,  because 
there  was  an  averment  that  the  Dean  and  Chapter  were  seised  of  the 
rent,  and  that  the  rent  was  due  and  in  arrear  to  them,  which  could  not 
be  unless  there  had  been  an  attornment  to  them.  And  lastly :  that, 
if  the  want  of  an  attornment  was  an  objection,  it  was  not  available  on 
general  demurrer. 

We  are  sorry  to  be  obliged  to  come  to  the  conclusion  that  none  of 
these  answers  are  satisfactory.  As  to  the  first,  we  cannot  make  any 
presumption  either  way.  The  defendants  must  show  a  title ;  and,  if 
this  part  of  it  depends  upon  the  transfer  being  subsequent  to  stat.  4 
Ann.  c.  16,  that  fact  should  have  been  truly  averred.  "So  doubt  it 
could  not  have  been  truly  averred.  As  to  the  second  answer,  there  are 
two  reasons  against  it :  the  first,  that,  in  order  to  make  the  payment 
of  rent  an  attornment  in  law,  it  must  be  made  to  the  grantee  of  the 
rent :  Co.  Lit.  315  a,  Com.  Dig.  Attornment  (B  2) ;  and  the  averment 
is  only  that  the  rent  was  duly  paid,  not  saying  to  whom ;  and,  secondly, 
every  attornment  must  be  in  the  life  of  the  grantor ;  Co.  Lit.  309  a. 
Com.  Dig.  Attamment  (D) ;  and  the  life  of  the  trustees  at  the  time  of 
payment  is  not  averred.     With  respect  to  the  third  answer,  the  aver- 

(a)  Brooke  «.  Spong,  15  M.  A.  W.  153,t  wm  cited  in  the  argument  below.  See  Hurold  v. 
Whitaker,  11  Q.  B.  147  (E.  C.  L.  R.  vol.  63). 


14  ADOLPHTJS  &  ELLIS.    N.  8.  929 

menty  «  whereupon  and  whereby"  the  corporation  was  seised  and  con- 
tinued seised,  is  not  a  positive  averment  of  the  fact,  but  only  a  statement 
of  the  conclusion  of  law  from  the  fact  of  the  conveyance.  As  little 
will  the  averment,  that  a  sum  was  "due  and  *in  arrear"  at  the  r^Qo/^ 
time  of  the  distress,  cure  the  defect  of  title  for  want  of  attorn-  ^ 
ment.  If  it  does  not  cure  the  want  of  the  averment  that  the  estate 
tail  continued  (as  the  case  of  Fryer  v.  Coombs,  above  referred  to, 
shows),  it  will  be  equally  ineffectual  in  curing  this  defect.  In  truth  it 
is  only  equivalent  to  an  averment  that  the  rent  had  not  been  paid ; 
and,  on  a  plea  of  rien8  in  arrear^  the  plaintiff  could  .have  shown  payment 
only,  and  would  not  have  been  permitted  to  prove  the  defect  in  the  con- 
veyance to  the  defendants.  One  point  only  remains  to  be  considered. 
Assuming  the  Xitle  to  be  defective  for  want  of  attornment,  is  the  objec- 
tion available  on  general  demurrer,  it  not  having  been  pointed  out 
specially  ?  It  is  clear  that,  after  a  verdict  on  a  plea  putting  in  issue 
the  averment  of  the  grant  of  the  rent  to  the  Dean  and  Chapter,  the 
objection  could  not  prevail ;  it  would  be  cured  by  verdict  at  common 
law  on  the  ground  that,  unless  the  terre-tenant  had  in  fact  attorned, 
the  verdict  could  not  have  been  found  for  the  defendants,  as  the  Judge 
must  l>e  presumed  to  have  told  the  jury  that  attornment  was  necessary 
to  the  validity  of  the  grant,  and  that,  if  there  was  none,  no  grant  could 
be  found.  It  would  be  reasonable  to  say,  if  there  were  no  authority  on 
the  subject,  that,  if  attornment  was  implied  in  the  term  ^^grant"  where 
there  was  an  issue  denying  it,  it  must  be  implied  where  the  grant  was 
admitted  on  the  pleadings  by  the  special  plea,  or  traverse  of  some  other 
matter,  or  judgment  by  default ;  and  that  the  allegation  of  a  grant  was 
an  informal  mode,  only,  of  alleging  a  grant  and  an  attornment.  But 
the  authorities  are  very  strong  that  such  a  '^'defect  could  not  r^qn^ 
have  been  cured  after  verdict  by  the  statute  of  jeofails  as  a  ^ 
defect  on  account  of  form,  and  therefore  would  not  have  been  cured 
after  judgment  by  default.  It  is  not  a  mere  matter  of  form,  within 
the  meaning  of  the  statutes  16  &  17  C.  2,  c.  8,  and  4  Ann.  c.  16,  s. 
2 ;  and,  if  it  be  not  a  matter  of  form,  omission,  or  defect,  under  those 
statutes,  we  cannot  say  that  it  is,  under  the  statute  27  Eliz.  c.  5,  or 
the  1st  section  of  the  4  Ann.  c.  16,  a  mere  <<  imperfection,  omission,  or 
defect,"  which  would  only  be  available  on  special  demurrer.  It  appears 
to  be  a  general  rule  that  whatever  would  be  bad  after  judgment  by 
default  would  be  bad  on  general  demurrer ;  and  the  authorities  show 
that  such  a  defect  as  this  is  bad  after  judgment  by  default.  The 
authorities  to  that  effect  have  been  generally  adopted  by  the  text 
writers ;  note  (1)  to  Stennel  v,  Hogg,  1  Wms.  Saund.  228  (6th  ed.),  2 
Tidd's  Pr.  919  (9th  ed.). 

We  think,  therefore,  that  the  decision  of  the  Court  of  Queen's  Bench 
must  be  reversed.  Judgment  reversed.(a) 

(o)  The  case  in  error  ii  reported  bj  H.  Dayiioiii  Esq. 
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ABANDONMENT. 
Of  appoaL 

Form    of    judgment:    eostf,    426.     Poob> 
ZXHLl. 

ACCBPTANCB. 
Of  billf.    Bixj.8,  L 

ACCORD. 
L  By  what  meana. 

By  payment  of  a  small  lom  with  diiooant^ 
664.    DsMAifD,  I.  1. 

XL  Pleading. 

1.  What  an  inrafteient  allegation  of  satis- 

fiMtion :  eompromite  of  artion. 

To  a  declaration  in  case,  for  infringing  a 
patenti  defendants  pleaded,  in  bar  of  further 
maintenance  of  the  action,  that,  after  decla- 
lation,  it  had  been  agreed  between  plaintiffs 
and  defendants  that  defendants  should  admit 
their  liability  to  the  action,  as  they  then  did 
admit;  that  defendanta  should  take,  and 
plaintiffs  grant,  a  license  for  the  use  of  the 
iuTention;  that  defendants  should  hand  a 
check  for  75^  to  a  third  person,  to  be  held 
till  the  grant  of  the  licenae,  and  then  handed 
by  him  to  plaintiffs ;  that  plaintiffs  and  de- 
fendants should  respectively  bear  their  own 
costs  of  the  action ;  that "  this  action,  and  the 
causes  of  action  included  in  the  same  should 
be  settled,  satisfied,  discharged,  and  termi- 
nated  by  the  arrangement  and  agreement 
before  mentioned."  Averment  that  defend- 
ants admitted  their  liability,  drew  and  de- 
liTcred  the  check,  and  had  always  been  ready 
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to  perform  the  agreement^  take  the  lioento, 
and  pay  their  own  costs;  of  which  plaintiffs 
had  notice. 

Held  bad,  on  special  demurrer. 

For  that,  if  the  agreement  were  construed 
as  an  accord  in  respect  of  the  things  to  bo 
done,  there  was  no  ayerment  of  satisfaction, 
the  stipulations  of  defendants  not  having 
been  all  performed ;  and,  if  the  making  of  the 
agreement  itself  was  relied  upon  there  was 
no  allegation,  expressed  or  implied,  that  the 
agreement  was  accepted  in  satisfaction. 

Also,  because  the  plea  left  it  ambiguous 
which  of  the  two  matters  abore  specified  was 
relied  upon  as  the  accord  and  satisfaction. 
FlocktoH  T.  HaU,  380 

2.  Ambiguity  as  to  what  accepted  in  satis- 
faction, 380.    Ante,  1. 

8.  Absence  of  arerment  of  acceptanee  in 
satisfaction,  380.    Ante,  1. 

ACCOUNT. 
Pleading. 

Plea  setting  out  deed  in  denial  of  allegation 

in  declaration. 

Declaration  in  account  stated  that  L.,  by 
deed  (which  was  in  defendant's  custody,  so 
that  profert  could  not  be  made),  settled  land 
to  tuch  uses  as  L.  should  appoint,  and,  in 
default  of  appointment,  to  certain  specific 
uses  which  were  stated  in  the  declaration: 
and  that  L.  died  without  appointing ;  whero- 
by  the  limitations  in  default  of  appointment 
took  effect,  under  which  plaintiff  and  defend- 
ant became  tenants  in  common.  From  the 
limitations,  Ac,  stated  in  the  declaiatiop,  it 
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appeared  that  thej  would  become  such  ten- 
ants. 

The  declaration  went  on  to  allege  that  de- 
fendant receired  the  rente  and  profits,  and 
'  ought  as  bailiff  to  have  rendered  an  account 
of  what  he  received  more  than  his  share, 
but  had  not  rendered  such  aeeounL 

The  plea  set  out  the  deed,  which  appeared 
to  be  to  the  effect  stated  in  the  declaration : 
and  it  alleged  that  L.  did  appoint,  setting  out 
the  appointment,  which  showed  that  plaintiff 
and  defendant  were  not  tenants  in  common. 
The  plea  concluded  with  a  Terification. 

Held,  on  special  demurrer,  a  good  plea; 
for  that  the  fact  of  this  appointment  ought 
not  to  hare  been  pleaded  as  a  traverse  of  the 
allegation  of  non-appointment,  such  allega- 
tion in  that  count  being  unnecessary;  and 
that,  even  if  such  allegation  had  been  neces- 
sary, it  was  still  necess^.for  the  plea  to 
set  out  the  appointment,  in  otder^  to  show 
its  effect    Jiiek€tts  r,  Lo/ttu,  482 

ACKNOWLEDGMENT. 

I.  By  clerk  to  guardians,  287.    Poor,  XII.  1. 

II.  By  relief  and  certificate,  287,  611.     Poor, 
XII.  XIIL 

ACQUITTAL. 

L  Of  co-defendant 
At  close  of  plaintiff's  case. 

Hold  (before  sUt  14  A  15  Vict  c.  00,  s. 
2),  that,  in  an  action  against  several  defend- 
ants, the  judge  might  direct  an  acquittal  of 
one,  against  whom  no  evidence  appeared  at 
the  close  of  the  plaintiff's  case ;  and  thereby 
render  him  competent  to  give  evidence  for 
his  co-defendant;  provided  there  were  no 
special  pleas  which  he,  with  the  other  de- 
fendants, would  be  liable  to  costs  under  the 
New  Rules  for  not  proving. 

Notice  of  distress  for  rent  under  1  stat  2 
W.  A  M.  c.  5,  s.  2,  stated  that  the  broker  had 
taken  the  goods  mentioned  in  the  inventory 
underwritten,  which  inventory  was :  "  One 
clock  and  weights,  Ac,  and  any  other  goods 
and  effects  that  may  be  found  in  and  about 
the  said  premises  to  pay  the  said  rent  and 
expenses  of  this  distress."  Held  sufficient, 
it  appearing  that  the  distress  was  in  fact 
meant  to  include  all  Uie  goods  on  the  pre- 
mises.    Wakeman  v.  LincUey,  625 

II.  Finality  of,  520.    ARBiTRATioir,  L  1. 

ACTION. 

I.  Liability  to. 
Judge     acting    without    jorisdietioD,    841. 
CouHTT  Court,  L  1. 

IL  In  form&  pauperis,  552.    Paupsb. 


ADJUDICATION. 

Of  settlement  of  lunatic  pauper,  815.     Poo^ 
XIX. 

ADMINISTRATOR. 
ExECVTORa  Airn  Administrators. 

ADMISSION. 
L  Of  documents  under  rule  of  Court. 
What  objection  it  WMves. 

A  party  who  has  been  called  upon  in  the 
ordinary  form  (Reg.  Gen.  Hil.  4  W.  4,  |  20, 
and  form  A.)  to  admit  a  document  before 
trial,  and  has  done  so,  cannot^  at  the  trial, 
object  to  such  document  on  the  ground  that 
it  has  an  interlineation  not  accounted  for  by 
evidence\unless  it  appear  that  the  interllnea- 
tioD  was  made  after  the  admission.  FrBcmam 
r.-JSteggaU,  201 

IL  By  conduct,  611.    Poor,  XIIL 

III.  In  pleading.    Plbadiito,  IX. 

IV.  In  evidence.    Evidbkcb,  IL 

y.  Of  Welsh  attorneys,  388.    Attorhrt,  I. 

ADVERSE  POSSESSION. 

Not  by  user  authorised  by  statute,  81.    Caowv, 
LL 

ADVOWSON. 

I.  Vested  in  trustees. 
Remedy  for  eestuis  que  trust  to  compel  pre- 
sentation of  their  clerk. 

An  advowson  was  vested  in  feoffeea*  in 
trust,  upon  every  avoidance,  to  present  to 
the  Ordinary  such  person  as  should  be  elected 
by  a  majority  of  Uie  laiAiowners  in  a  parish. 
On  motion  for  a  mandamus  to  the  trustees  fee 
present  a  clerk,  on  the  ground  that  he  had 
been  so  elected :  Held, 

That  either  the  remedy  of  the  landowner* 
against  the  trustees  was  in  Equity  for  a 
breach  of  trust,  or,  if  the  landowners  had  a 
legal  right,  their  remedy  was  by  qnare 
impedit;  and  that  in  either  case  the  man* 
damns  would  not  lie. 

Held  also,  that  the  remedy,  if  any,  of  the 
clerk  was  in  Equity,  and  that  he  had  no  legal 
right.     Begina  T.  Orion  Trtuteet,  139 

IL  Nature  of  the  clerk's  right  and  remedy,  139. 
Ante,  L 

AFFIDAVIT. 

L  Time  of  swearing. 
Affidavit  to  hold  to  bail 
By  the  Court  of  Exchequer  Chamber : 
1.  An  affidavit  to  hold  to  bail,  under  stit 
1  A  2  Vict  0. 110,  8.  3,  may  be  sworn  before 
a  writ  of  summons  has  been  taken  oat;  and 
therefore,  in  an  indictment  for  pei^aiy  ia 
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AGENT. 
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saeh  an  affidavit,  it  is  not  neeesaary  to  show 
that  an  action  had  eommanoed  before  the 
affidavit  was  sworn. 

2.  Where  an  indictment  contains  several 
eonnts,  and  a  defendant  is  convicted  on  each, 
a  Judgment,  that  the  defendant,  "for  the 
offence  charged  upon  him  in  and  by  each  and 
every  count  of  the  indictment  aforesaid,  be 
imprisoned  in,"  Ac,  "  for  the  space  of  eight 
calendar  months  now  next  ensuing,"  is 
eorroct,  and  means  that  the  defendant  shall 
be  imprisoned  for  the  same  eight  months  upon 
the  charge  in  each  count 

3.  After  a  verdict  of  Ouilty,  on  an  indict- 
ment, and  prayer  of  judgment,  the  record 
stated  that  it  appeared  to  the  Court  "that 
the  verdict  was  unduly  given,"  and  the  Court 
"vacated  and  made  void"  the  verdict,  and  all 
other  process  against  the  first  Jury,  and 
ordered  that  a  new  Jury  should  come,  because 
the  coroner  and  defendant  had  put  themselves 
on  the  last-mentioned  Jury.  A  second  verdiot 
of  Ouilty  was  found ;  and  Judgment  passed 
thereon.  Such  entry  is  sufficient  on  writ  of 
error,  thotigh  no  reason  be  assigned  on  the 
record  for  holding  the  first  verdict  to  have 
been  unduly  given.     King  v.  Tht  Queen,    31 

II.  Jn  opposition  to  return  to  Habeas  Corpus, 

664.    Has  BAB  Corpus,  I.  1. 
ni.  Peijury  in. 

Form  of  indictment,  31.    Ante,  I. 

AGENT. 

L  Rights  of,  against  principal. 

Agent  purchasing  with  his  own  money :  con- 
dition on  transfer  to  principaL 
K.  purchased  com  at  New  Orleans  for 
plaintiff,  a  London  merchant,  whose  agent 
K.  was.  The  purchase  was  made  with  K.'s 
money;  and  K.  drew  for  the  amount  upon 
plaintiff,  the  bill  being,  in  its  body,  expressed 
to  be  on  account  of  the  com.  K.  sold  the 
bill  to  defendant  at  New  Orleans,  and,  at  the 
same  time,  handed  to  defendant  a  bill  of 
lading  of  the  corn,  which  had  been  drawn  for 
delivery  to  K.'s  order  and  endorsed  by  K. 
K.  at  the  same  time  empowered  defendant  to 
sell  the  com  if  the  bill  of  exchange  should 
not  be  paid.  Afterwards  K.  advised  plaintiff 
of  the  transaction,  forwarded  to  him  the 
invoice,  which  stated  the  com  to  be  shipped 
at  the  risk  and  on  the  account  of  plaintiff, 
and  requested  plaintiff  to  accept  the  bill  of 
exchange. 

Held,  that  the  inference  f^m  these  facts 
was  that  K.  did  not  transfer  the  property  in 
the  com  to  plaintiff,  subject  to  a  lien,  but  only 
transferred  the  property  to  plaintiff  on  the 
condition  of  his  paying  the  bill  of  exchange, 
and  that,  in  the  mean  time,  the  com  was  the 
property  of  defendant 


The  com  having  arrived  in  England,  and 
the  bills  of  exchange  and  lading  having  been 
forwarded  to  England  by  defendant,  the  bill 
of  exchange  was  accepted  by  plaintiff.  On 
its  maturity,  he  offered  to  take  it  up :  but  it 
was  not  produced,  owing  to  a  mistake  of  de- 
fendant's agent  in  England  as  to  ita  place 
of  deposit  On  a  later  day  the  bill  of  ex- 
change was  presented  to  plaintiff,  who  did 
not  pay  it 

Held,  that  defendant,  under  those  circum- 
stances, was  entitled  to  retain  the  com. 
Jenkynt  v.  BrowHf  496 

II.  Liability  of. 

On  contract  made  by  him  in  name  of  foreign 

principaL 

Plaintiff  and  defendant  being  resident  in 
England,  and  P.  at  Havana,  and  defendant 
being  a  foreign  agent,  a  written  agreement 
was  entered  into  by  plaintiff  with  defendant 
"in  behalf  and  repretentation  of  P,  of 
Havana"  (so  stated  in  the  agreement),  that 
plaintiff  would  proceed  as  fireman  and  stoker 
on  board  the  T.  steamer,  then  about  to  leave 
London  for  Havana,  calling  at  intermediate 
ports,  to  be  placed  in  the  service  of  P.,  and 
would  faithfully  do  the  work  of  fireman  or 
stoker  on  board  the  T.,  and  obey  the  orders 
of  the  engineers.  In  consideration  of  the 
service,  plaintiff  was  to  receive  wages  at  bl, 
per  month,  payable  monthly,  and  2/.  per 
month  for  prodding  himself  in  provisions. 
During  the  outward  passage,  rations  were  to 
be  served  out  to  plaintiff  on  account  of  P. 
The  contract  to  be  understood  to  be  in  force 
for  one  year  certain  from  the  date ;  and,  should 
plaintiff  be  discharged  before  that  time,  three 
months'  wages  to  be  paid  in  advance,  besides 
finding  him  a  passage  home;  P.  being  at 
liberty  to  confirm  and  continue  the  engage- 
ment on  the  terms  stated,  or  to  discharge 
plidntlff  and  to  find  him  his  passage  back  to 
England :  the  wages  to  be  payable  up  to  the 
day  of  plaintiff's  arrival  in  England,  unless 
he  should  be  discharged  for  misconduct :  one 
month's  pay  to  be  advanced  for  plaintiff's 
outfit  for  the  voyage. 

Held: 

1.  That  the  agreement  did  not  require  a 
stamp,  being  within  the  exemption  "  memo- 
randum or  agreement  for  the  hire  of  any 
labourer,"  in  stat  65  G.  8,  c.  184.  Schedule, 
Part  I.  tit  Agreement, 

2.  That  defendant  was  liable  for  breaches 
of  this  agreement  by  the  not  serving  of 
rations  during  the  outward  passage,  by  the 
discharge  of  plaintiff  before  the  T.  arrived  at 
Havana,  and  by  the  non-payment  of  three 
months'  wages  in  advance.  WiUon  v.  De 
Zulueta,  408 
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III.  Admissions  by. 

By  clerk  to  gnardiaDS,  m  against  one  of  his 
townships,  287.    Poob,  XIL  1. 

IV.  Things  dona  to. 

Pnblication  of  libel  to  plaintiff's  agent  for  the 
parpose,  185.    Dbpam  atioit,  I. 

AGREEMENT. 

I.  Pleading  as  an  accord  and  satisfactioD;  880. 
ACCOBD,  II.  1. 

IL  Generally.    Contiuct. 

ALTERNATIVE. 

In  specification,  one  inoorrecty  363.    PAnirr, 
ILL 

AMBIGUITY. 

In    pleading    accord    and    satisfaction,    880. 
ACCOBD,  II.  1. 

AMENDMENT. 
At  trial. 
Snbstitnting  a  name  for  a  description  of  a 

person  as  nnknown. 

To  a  count  for  false  imprisonment,  defend- 
ant pleaded  that  his  goods  had  been  stolen  by 
a  person  nnknown  to  him ;  and  that  he  had 
probable  cause  for  suspecting  plaintiff  to 
have  been  guilty  of  the  felony ;  also,  that  the 
goods  had  been  stolen  by  a  person  unknown, 
and  plaintiff  had  feloniously  and  knowingly 
received  them :  also,  that  ^  person  unknown 
had  feloniously  received,  and  defendant  had 
probable  cause  to  suspect  plaintiff  of  having 
been  guilty  of  and  concerned  in  the  felonious 
receiving. 

In  support  of  these  averments,  proof  was 
offered  that  the  goods  had  been,  in  the  first 
instance,  stolen  or  received  by  P.,  a  person 
known  to  defendant.  The  Judge  amended 
the  pleas,  substituting  P.,  by  name,  for  the 
person  unknown. 

The  Court,  under  stat.  3  A  4  W.  4,  c  42,  s. 
23,  refused  a  rule  for  a  new  trial. 

Though  it  was  suggested  that  the  person 
named  had  been  tried  for  the  felony  and 
acquitted.     Pratt  v.  Hanbury,  190. 

AMOTION. 
From  benefice,  825.    Bbrbpicb,  III.  1. 

ANNEXATION. 
Of  drawings  to  a  plea,  863.    Patent,  L  1. 

APPEAL. 
L  Whether  it  lies. 

I  Not  implied  from  mere  inconvenience,  815. 
*      Poor,  XIX. 

ri.  Right  to  appeal. 

When  the  order  sufficiently  shows  the  appel- 
lant to  be  rated,  789.    Poor,  V. 


III.  Recognisance. 

Notice' of,  when  snflieient,  421.    Pbst,  VIl.  1- 

IV.  Statement  of  grounds. 
ParUcularity,  327.     Poor,  XL  4. 

V.  Abandonment 

After  entry  and  respite:  proper  form  of 
judgment,  425.    Poob,  XXIIL  1. 

VL  Preliminary  points. 

Proper  remedy  for  wrong  deeisioBy  tS9 
POOB,  V. 

VIL  Judgment. 

1.  On  disallowance  for  non-oomplianee  wHIi 
statutory  conditions:  confirmation  impro- 
per. 

An  order  of  Sessions,  whereby,  after  redtms 
that  an  ap^'>eal  has  been  entered  by  a  patatiT« 
father  against  an  order  of  maintenance,  thm 
Sessions  (under  stat  8  A  9  Vict  c  10,  s.  3) 
refuse  to  allow  the  appeal,  for  insufficieaej 
of  the  notice  of  recognisance,  and  confirm  t]a« 
order  of  maintenance  with  coets,is  bad  by 
reason  of  the  improper  confirmation. 

Notice  of  recognisance,  under  stat  8  4  9 
Vict  0.  10,  s.  3,  is  sufiicient,  though  it  da 
not  state  that  the  recognisance  has  thrn 
several  conditions  required  by  that  elaiuey 
but,  only,  that  it  is  conditioned  for  trial  of 
the  appeal.     Beyina  v.  Holborow,  421 

2.  When  not  quashed  though  erroneous  ia 
form,  425.    Poob,  XXIIL  1. 

VIIL  Order  on. 

When  it  sufficiently  shows  jurisdiction,  789. 
PooB,  V. 

IX.  Costs. 

1.  Not  to  be  given  on  disallowance  for  wast 
of  locus  standi,  421.    Ante,  VIL  1. 

2.  How  given  on  dismissal  after  entry  and 
respite,  425.    Poob,  XXIIL  L 

X.  Special  case. 

When  the  Court  will  notiee  that  there  is  no 
evidence  to  support  the  decision  below, 
220.    Highway,  II.  1. 

XI.  Certiorari. 

What  objections  not  available  vnder,  789. 
PooB,  V. 

■ 

APPEARANCE. 

L  Distringas  to  compeL 
Against  defendant  abroad. 

A  distringas  under  stat  2  A  8  W.  4»  e.  39, 
s.  3  (see  stat  15  A  16  Vict  e.  76,  la.  17,  24), 
could  not  be  issued  for  the  purpose  of  com- 
pelling  appearance  while  the  defendant  waf 
abroad. 

.  But  a  distringas  for  that  purpose,  obtained 
by  the  plaintiff  without  wilful  deception  np«B 
the  Cour^  whUe  the  defendant  was  ateoady 
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WM  Irregolar  only,  and  not  a  nnlHty ;  and 
Ch«  dafendaai  might,  by  laches,  disable  him- 
aeU  .from  moving  to  set  aside  the  process. 

Plaintiff  obUined  (without  intentional 
decentioa)  a  distringas  to  compel  appearance, 
whi]^  defeodaat  was  abroad.  Defendant  had 
lefl  England  in  September;  the  writ  issued  in 
December ;  appearance  was  entered,  and  pro- 
ceedings were  carried  on  to  execution,  de- 
fendant being  still  abroad.  The  seisore  took 
place  in  February.  Defendant,  in  an  affidavit 
mada  for  the  purpose  of  setting  aside  the 
proctediogs,  deposed  that  he  first  heard  of 
the  execotion  in  March,  when  on  his  retnm  to 
Bng^nd,  and  that,  having  been  delayed  by 
illness,  he  did  npt  arrive  in  London  till  June 
^,  A  week  afterwards  he  moved  (in  term) 
,  to  set  the  distringas  and  execution  aside.  It 
,'  appeared,  however,  that  he  had  arrived  at 
}  Ostend  on  the  30th  of  April :  and  the  interval 
between  that  time  and  June  2d  was  not  con- 
clusively accounted  for.  Held,  that  the 
motion  was  too  late,  and  that  the  proceedings 
could  not  bo  disturbed.    Braugk  v.  EtttfAtrg^ 

446 

IL   What   only   an    iiregulari^,    waived    by 
laches,  44^.    Ante,  L 

APPOINTMElfT. 

Under  conveyance  to  uses. 
Pleading,  482.    Accouvr. 

APPORTIONMENT. 

Of  liability  to  repair  highways,  229.    Hioa- 
WAY,  IL  1. 

APPURTENANCES. 
Ferry  attached  to  land,  25.    CoMPursATioir,  L 

ARBITRATION. 

I.  What  may  be  referred. 

1.  What  indictments  may  not  be  referred: 
what  not  a  reference  of  indictments. 
Two  indictments,  one  for  peijury,  another 
for  conspiracy,  were  removed  into  this  Court 
by  certiorari.  The  indictment  for  peijury 
came  on  for  trial  at  Nisi  prius,  when,  under 
the  advice  of  counael,  it  was  agreed  that  no 
evidence  should  be  tendered,  a  verdict  of 
Not  guilty  taken  on  both  indictments,  and 
that  all  matters  in  difference  between  the 
prosecutor  and  defendant  should  be  referred 
to  a  barrister ;  the  cost  of  the  indictments, 
reference  and  award  to  be  in  his  discretion. 
An  order  of  reference,  as  at  Nisi  prius,  in  the 
usual  form,  was  afterwards  drawn  up,  and 
was  made  a  rule  of  court  After  several 
meetings,  the  defendant  revoked  his  submis- 
sion, and  took  steps  in  a  Chancery  waM,  which 
was  ono  of  the  matters  in  difference  so  re- 


ferred. On  motion  to  attach  him  for  con- 
tempt, or  to  set  aside  the  verdict  on  the 
indictments : 

Held,  that  it  would  have  been  illegal  to 
refer  an  indictment  for  peijucy,  or,  wemhUf 
for  conspiracy ;  but  that  the  indictments  wen 
not  referred,  and  the  verdicts  of  acquittal, 
given  on  the  ground  that  no  evidence  was 
produced,  must  at  all  events  stand ;  and  there 
was  nothing  illegal  in  referring  all  matters 
in  difference  and  at  the  same  time  consenting 
to  a  ^verdict  of  acquittal,  unless  there  was  a 
corrupt  agreement  to  stifle  a  proeecution» 
which  in  the  present  case  did  not  appear  tu 
be  the  fact 

Held,  also,  that  the  arbitrator  could  not  be 
considered  as  appointed  by  an  order  or  rule 
made  in  an  action,  within  the  first  branch  of 
sUt  3  ft  4  W.  4)  c.  42,  s.  39,  and  it  was 
doubtful  whether  the  order  of  Nisi  prius 
could  be  treated  as  an  agreement  within  the 
second  branch.  Qnoire,  also,  whether  the 
order  at  Nisi  prius  was  good,  there  being  at 
the  time  it  was  made  no  cause  before  th# 
Court 

The  Court  under  the  circumstances  dis- 
charged the  ralo  without  costs.  B^gimm  v. 
Hard9g,  529 

2.  All  matters  in  difference,  the  parties  con- 
senting to  •cquittals  on  indictments,  529. 
Ante,  1. 

3.  Not  an  indictment  for  non-ropair  of  a 
highway. 

Indictment  for  non-repair  of  a  pmblic  high- 
wi^,  alleging  liability  ratione  tenursa.  The 
record  (removed  into  Q.  B.)  was  made  up  for 
trial :  but,  before  a  jury  was  impannelled,  the 
prosecutor  and  defendant  agreed  upon  leaving 
the  question  of  liability  to  reference ;  and 
they  did  accordingly,  by  agreement  of 
reference,  submit  all  matters  in  difference 
relative  to  the  subject-matter  of  the  indict- 
ment to  a  barrister,  who  was  to  have  the 
same  powers  in  all  respects  as  the  Judge  of 
assise  at  Nisi  prius  would  have  had  upon  Uie 
trial;  and  a  verdict  was  to  be  entered  accord- 
ing to  the  result  of  such  award,  on  the  appli- 
cation of  either  party.  It  was  agreed  that 
the  submission  should  and  might  be  made  a 
rule  of  Court,  if  the  Court  should  so  please. 

Held :  that  the  agreement  was  illegal,  as 
referring  an  indictment  to  arbitration ;  and, 
an  award  having  been  made,  the  Court  re- 
ftised,  on  motion,  to  order  payment  of  costs 
in  pursuance  of  the  award,  though  the  sub- 
mission had  been  made  a  rule  of  Court  ac^ 
cording  to  the  agreement 

Per  Lord  Campbell,  C.  J.  The  matter  in 
difference  was  not  legally  a  subject  of 
reference,  the  question  as  to  liability  being 
of  public  concern.    Rtgina  v.  Blah^mort,  544 
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n.  Submiasioii  within  sUt  3  A  4  W.  4,  e.  42,  i. 

39. 

Wbetber  reference  by  order  of  Nhi  prins 
after  acquittal  on  indictmente  is,  629. 
Ante,  I.  1. 

III.  Within  sUt.  9  A  10  W.  3,  c  15. 

Whether  reference  bj  order  of  Nisi  prius  ii 
an  agreement,  529.    Anto,  L  1. 

rv.  Statutory. 

1.  As  to  disputes  in  Friendly  Societies,  43. 
Fribrdly  Socibtt,  L  « 

2.  To  Commissioners  to  settle  disputes,  122. 
Canal,  L  1. 

y.  Hearing  evidence. 
Effect  of  refusal,  43.    FaiBHDLT  Socibtt,  L 

VL  Revocation. 

Power  when  not  taken  away  by  stat  3  A  4 
W.  4,  c  89,  s.  39,  529.    Ante,  L  1. 

VIL  Defects  in  award  not  appearing  on  the 
face. 

What  authorises  a  finding  of  no  award,  43* 
FRiBNnLY  Socibtt,  L 

VIII.  Rule  of  Court 

Not  enforced  where  reference  illegal,  529, 
544.     Ante,  L  1,  3. 

ARCH. 
Of  railway  over  turnpike  road,  689.    Bridge. 

ARCHBISHOP. 
Death  of.    Ordinart. 

ARG  UMENTATIVENESS. 
Argumentative  traverse,  672.    Calls,  III.  1. 

ASTLUM. 

Removal  and  maintenance  of  lunatic  paupers, 
298,  318,  327,  340,  344,  349.  Poor,  XVI.— 
XX. 

I 

ASSIGNMENT. 

Of  debt. 

Effect  of  recital  that  the  debt  is  due,  781. 
Dbbd,  L 

ATTACHMENT. 

For  revoking  submission,  529.  ARBiTRATioif, 
LI. 

ATTORNMENT. 

Of  terre-tenant  to  grantee  of  rent,  911. 
Cbowm,  II.  1. 

ATTORNEY. 
L  Of  Court  of  Great  Sessions  in  Wales. 

When  not  qualified  to  practise  in  Courts  at 
Westminster. 


An  attorney  of  the  Court  of  Great  Sessions 
in  Wales,  who  was  in  actual  practice  at  the 
passing  of  stat  11  G.  4  ft  1  W.  4,  o.  70,  and 
who,  under  stat.  55  G.  3,  c.  184,  Schedule, 
part  1,  has  paid  for  his  admission  a  stamp 
duty  of  25/.,  but  paid  only  60/.  on  his  artieler 
of  clerkship,  and  who  has,  under  stat  11  G. 
4  ft  1  W.  4,  c  70,  s.  16,  and  before  the 
passing  of  stat  6  ft  7  Vict  c.  73,  been  ad- 
mitted on  the  shilling  roll,  but  has  not  been 
admitted  in  the  superior  Courts  of  West- 
minster under  sect  17  of  the  first-mentioned 
statute,  is,  under  stat  6  ft  7  Vict  's.  73,  s. 
35,  guilty  of  a  contempt  if  he  practise  in  a 
Superior  Court  of  Westminster  in  a  cause 
where  the  defendant  did  not  reside  in  Wales 
or  Cheshire  at  the  commencement  of  the  suit : 

Although  the  irregular  act  is  not  shown  to 
have  been  done  knowingly  or  wilfully.  Rt 
Sumphrtyt,  388 

II.  Contempt  of  Court  by  practising  irregularly. 
Though  not  knowingly,  388.    Ante,  L 


AUDITOR. 


CoMPAvr,  V. 


AUTHORITY. 
Excess  of. 

When  not  ground  for  quashing  ordov  425 
Poor,  XXUL  1. 

AV'OWRY. 

For  rent  seek,  under  grants  from  the  Grown 
and  its  trustees,  911.    Crowm,  IL  1. 


AWARD. 

L  Generally.    Arbitratioh. 

IL  Of  Enclosure  Commissioner^  with 
to  highways,  735.    Enclosubb,  L  L 

III.  Of  costs,  effect  of,  403.    Costs,  I. 

BAIL. 
Affidavit  to  hold  to  baiL 
I.  Time  of  swearing,  31.    Apfidattt,  L 
IL  Peijury  in,  31.    Appidatit,  L 

BARGAIN. 
Sale  of,  621.    Vbhdors,  IV.  2. 


BASTARD. 

I.  Second  application. 
1.  After  dismissal  of  first  on  the  merits. 

Under  stat  7  ft  8  Vict  c.  101,  s.  2,  a 
fatal  by  justices  to  make  an  order  for  main- 
tenance of  a  bastard,  though  on  the  merits. 
is  no  bar  to  a  second  application.  And,  if 
justices  refuse  to  entertain  such  second  appli- 
cation on  the  mere  ground  of  the  first  refbaa]. 


BASTARD. 


BISHOP. 
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the  Court  will  order  them  bj  mandamus  to 
hear. 

The  juBtieee,  on  a  eecond  hearing,  may 
neyertbeless  take  into  conaideraUon,  with  a 
Tiew  to  forming  their  decision,  the  fact  and 
eircumataaoea  of  the  former  hearing.  Retina 
T.  Maeken,  74 

2.  WhAt  may  be  taken  into  eonaidoration  on 
second  hearing,  74.    Ante,  1. 

IL  Notioe  of  recognisance. 
When  sufficient,  421.    Appeal,  VII.  1. 

m.  Form  of  judgment  on   disallowance  of 
appeal,  421.    Appkal,  VII.  1. 

IV.  Settlement 
Evidence  of  mother  being  oertiflcated,  611. 
PooB,  XIIL 

BENEFICE. 

L  Presentative. 

Rights  of  clerk  nominated  but  not  presented, 
139.    AnvowsoM,  L 

IL  Trustees  of. 
How  compellable  to  present^  139.    Adtow- 

80N,  L 

HL  Suspension  of  incumbent 

1.  Its  operation  in  respect  of  perception  of 
profits. 

A  sequestration  issued  on  a  judgment  of 
this  Court,  against  a  beneficed  clergyman :  it 
was  published,  and  the  sequestrator  entered 
into  receipt  of  the  profits  of  the  benefice. 
Subsequently  the  defendant  (by  proceedings 
under  etat  3  A  4  Vict  c.  86)  was  suspended 
from  all  exercise  of  his  office,  and  from  re- 
ceiving the  fruits  of  his  benefice,  for  eighteen 
months.  The  Bishop  issued  a  seqnestraUon 
on  this  sentence,  to  a  different  sequestrator, 
which  was  published  :  the  judgment  debt  for 
which  the  first  sequestration  had  issued  being 
still  unsatisfied.  On  a  rule  calling  upon  the 
bishop  to  show  cause  why  he  should  not  pay 
the  plaintiff,  at  whose  suit  the  first  sequestra- 
tion issued,  the  amount  of  profits  of  the 
benefice  received, 

Held,  that  the  suspension,  for  the  time  of 
its  endurance,  operated  in  respect  of  percep- 
tion of  the  profits,  as  amotion  would  have 
done,  not  only  against  the  clerk,  but  against 
his  creditors  ,*  and  the  rule  was  discharged  as 
to  the  profits  received  after  the  second 
sequestration  was  published.  BunUr  v. 
CreMwellf  825 

2.  How  a  sequestration  under  a  sospension 
affects  a  prior  creditor's  sequestration,  825. 
Ante,  1. 

IV.  Sequestration. 

Concurrent  sequestrations  of  different  natures, 
826.    Ante,  IIL  1. 


BILLS    OF    EXCHANGE    AND    PBOMIS- 
SORY  NOTES. 

L  Aceeptaace. 

1.  Conditioned  for  renewal,  effect  of. 

A  bill  of  exchange,  drawn  28th  NoTember, 
1836,  payable  forty. two  months  after  date, 
was  accepted  thus:  "Accepted  on  tbe  con- 
dition of  its  being  renewed  until  November 
28th,  1844,  without  interest,  payable  by  me 
at  Messrs.  Williams'  and  Deacon's,  bankers, 
London." 

Held,  in  an  action  by  endorsee  against 
acceptor,  that  this  was  a  good  acceptance, 
and  was  properly  declared  on  as  a  bill  ae- 
eepted  payable  on  28th  November,  1844. 

An  acceptance  of  a  bill  of  exchange  must 
be  to  pay  in  money,  and  an  iioceptance  to 
pay  by  another  bill  is  no  acceptance.  ^m«- 
•eU  V.  PhiUip9,  891 

2.  Option  of  holder  on  conditional  acceptance, 
.     893.     Ante,  1. 

8.  Must  be  to  pay  in  money,  893.    Ante,  1. 

IL  RenewaL 
What  it  means,  893.    Ante,  L  1. 

IIL  Notice  of  dishonour. 
When  sufficient 

It  is  sufficient  notice  of  dishonour  to  the 
endorser  of  a  note  if  a  person  acting  for  the 
holder  informs  him  that  the  note  has  been 
presented  and  dishonoured,  though  he  does 
not  add  that  the  endorser  will  be  looked  to 
for  payment,  and  though,  at  the  time  of  such 
notice,  he  inquires  of  the  endorser  where  the 
maker  resides.    Chard  v.  Fox,  200 

IV.  Payment  of. 

Tender  to  holder  who  has  mislaid  the  bill, 
for  what  purposes  not  equivalent  to  pay- 
ment, 496.    Agbmt,  {. 

V.  Payment  by. 

Condition  that  Uie  bill  shaU  be  paid,  496. 
Agbmt,  L 

VL  Pleading. 

1.  Declaration  on  acceptance  conditioned  for 
renewal,  893.    Ante,  I.  1. 

2.  Setting  aside  false  plea  of  fraud  in  drawer 
and  endorsement  when  overdue'f  418. 
Plba,  I. 

BILL  IN  EQUITT. 
Page  504.    Executors,  V. 

BILL  OF  EXCEPTIONS. 
In  misdemeanor;  in  King  e.  The  Queen,  88, 40. 

BILL  OF  LADING. 
Effect  of,  496.    Aobht,  L 

BISHOP. 
Death  of.    Ordihabt. 
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BOND. 


CALL. 


BOND. 
I.  SUmp. 
Though  aMomiMmied  bj  other  foeoritiefl. 

A  bond  made  in  1812  oonditioned  to  re- 
plnoe  A  sum  of  Qovernipent  stock  of  the 
Talue  of  792i,  ii  snlBoiently  stamped  with  a 
3^  stamp,  under  stat  43  G.  8,  c.  149,  Sche- 
dule, part  1,  tit  Btmd,  thoagh  accompaoied 
by  a  deposit  of  title  deeds,  and  an  agreement, 
insaffioientlj  stamped,  of  even  date,  for  the 
mortgage  of  property  comprised  in  snch  title 
deeds  as  a  collateral  securi^.  Bkiir  v. 
Ormondf  732 

U.  In  whom  vested  on  death  of  obligee. 
Administration  bond,  240.    Exkcutorb,  L 

BOROUGH. 

MunCIPAL  COBPORATIOH. 

BOUNDARY. 

Apportionment  of  liability  to  repair  highway, 
229.    Hi«HWAT,  IL  I. 

BRIDGB. 

Under  Railways  Clanses  Consolidation  Act 

What  width  of  road  required  and  how  mea- 
sured. 

The  Railways  Clauses  Consolidation  Act, 
1845,  8  A  9  Vict  c  20,  s.  49,  enacts  that, 
when  a  railway  is  carried  oyer  a  "  turnpike 
rood"  by  a  bridge,  the  width  of  the  arch  shall 
be  such  OM  to  leave  thereunder  a  elear  tjpaee 
of  not  leee  than  33  feet:  other  dimensions  are 
given  in  the  cases  of  "  a  public  carriage  road" 
and  a  "  private  road."  Sect  51  provides  that, 
wherever  the  average  available  undth,  for  the 
paeeage  of  earriagee,  of  any  existing  roads,  is 
less  than  the  width  hereinbefore  prescribed 
for  bridges  over  the  railway,  the  width  of 
sneh  bridges  need  not  be  greater  than  snch 
average  available  width;  but  so,  neverthe- 
less, that  such  bridges  be  not  of  less  width  in 
the  case  of  a  turnpike  or  public  carriage  road 
than  20  feet:  and  that,  if  such  average  avail- 
able width  shall  be  at  any  time  increased 
bevond  the  width  of  such  bridge,  the  Railway 
Company  shall  be  bound  to  widen  the  bridge 
to  such  extent  as  they  may  be  required  by 
the  trustees  or  surveyors  of  the  road,  not  ex- 
ceeding the  width  of  the  road  as  so  widened, 
or  the  maximum  width  herein  or  in  the 
special  Act  prescribed  for  a  bridge  in  like 
case  over  the  railway. 

The  effect  of  the  last  clause  is,  that,  if  the 
average  available  width  for  the  passage  of 
carriages  on  any  road  Is  more  than  35  feet, 
the  road  may  be  narrowed  to  35  feet  under 
the  arch ;  where  it  is  less,  the  arch  may  be 
made  of  the  same  width  as  the  road,  so  that 
it  be  not  less  than  20  feet  wide :  if  the  road  be 


afterwards  widened,  the  arch  must  be  widened 
in  proportion,  up  to,  but  not  beyond,  35  fesc 

In  this  reckoning,  footpaths  are  not  to  be 
taken  into  account.  Therefore,  where  the 
road,  including  footpaths,  was  43  feet  wide, 
but  without  them  only  28,  and  the  railway 
arch,  35  feet  in  width,  stood  partly  apon  and 
narrowing  the  footpath,  but  left  the  carriage 
way  of  its  original  width :  Held,  on  indict- 
ment for  obstructing  the  carriage  way,  that 
sUt.  8  A  9  Vict  c.  20  (ss.  49, 51),  and  a  rvl- 
way  act  incori>orating  it,  were  complied 
with. 

Although  the  special  Act  provided  that, 
wherever  the  railway  crossed  the  romd  oUier- 
wise  than  at  right  angles,  the  bridge  should 
be  made  with  a  skew  arch  (which  bad  been 
done  in  this  instance),  "so  as  noi  in  any 
manner  to  alter  the  direction  of  or  interfere 
with  the  line  of  the  said  roads,  or  the  foot- 
paths to  the  same."    Regina  v.  Bigbg,     687 

BRIDLEWAT. 
Page  735.    Ercloavm,  L  L 

BUILDING  CLUB. 

Nature  of  shareholder's  interest  110.    Pooa, 
XLl. 

BUSINESS. 

I.  What  is  a  business^  198.    Coviitt   Coost, 
ILL 

II.  Place  of  business,  196.    Counrr  Oovsr, 
ILL 

II.  Of  a  mine,  704.    Mnra,  L 

CALL. 

L  Liabmty  for. 

After  transfer  and  before  change  in  register^: 
remedy. 

S.  sold  railway  shares,  of  which  B.,  after 
intermediate  sales  and  without  any  privi^ 
with  8.,  became  purchaser;  and  S.  traasfeired 
them  to  B.  by  deed.  8.,  at  the  time  of  the 
sale  by  him,  was  registered  owner,  and  so  re- 
mained, B.  not  having  registered.  Ailer  the 
purchase  by  B.,  a  call  was  made  upon  S., 
which  S.  was  obliged  to  pay,  under  stat  8  A 
9  Vict  0.  16,  s.  15. 

Held,  that  for  snch  payment  S.  ooold  not 
maintain  an  action  against  B.  as  for  moBoy 
paid  to  his  use.    Saglee  v.  Blane,  205 

IL  Declaration. 

Allegation  of  the  call  being  made  ''dalj,* 
672.    Post,IILL 

IIL  Defences  to  action. 

1.  What  pleas  allowable,  and^hat  not  allew- 
able. 

Debt  by  a  Railway  Company  against  de- 


CALL. 
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Teadant,  allegtd  to  have  been  the  holder  of 
tfharea,  for  calls  alleged  to  have  been  "  daly 
made." 

Motion  for  leave  to  plead:  I.  Never  in- 
debted. 2.  Defeodant  not  holder  of  shares. 
3.  That  defendant  was  put  on  the  register  by 
fraud  of  the  plaintiffs. 

4.  That  defendant  was  mentioned  in  the 
plaintiffs'  Ipecial  Act  as  Jkaving  §uh9crihed  to 
the  undertaking;  that  by  such  subsoription 
e  became  holder  of  the  shares :  and  that  he 
was  induced  to  subscribe  by  fraud  of  the 
plaintiffs. 

6.  That  the  calls  were  made  for  frandnlent 
purposes,  known  to  plaintiffey  and  the  making 
of  them  was  a  fraud  on  defendanL 

7.  (Retained  by  defendant  on  being  put  to 
his  election  between  thie  and  two  similar 
pleas,  5  and  11.)  That,  before  passing  of 
the  special  act  and  formation  of  a  register^ 
and  before  the  making  of  calls,  defendant, 
an  original  subscriber,  sold  his  scrip  and 
interest,  and  the  Company  agreed  with  the 
vendee  to  register  him  for  the  shares,  and 
that  he  suould  be  the  shareholder ;  but  Chat 
they  afterwards  registered  defendant  for  the 
ehares  against  his  will  and  that  of  the  ven- 
dee ;  and  that  defendant  never  was  the  share- 
holder except  as  in  this  plea  aforesaid. 

8.  Agreement  between  ^plaintiffiB  and  de- 
fendant that  the  calls  should  be  rescinded. 

9.  That  the  plaintiffs'  Act  was  obtained  by 
fraud  of  the  plaintiffs  and  others, 

10.  Traverse  of  the  oalls  being  duly  made 
as  alleged  in  the  declaration. 

12.  Thaty  when  the  calls  were  made,  capi- 
tal had  not  been  bon&  fide  subscribed  to  a 
certain  amount  required  by  the  special  Act, 
but  part  of  such  sabscription  had  been  fraud- 
ulently obtained  by  plaintiffs,*  that  there 
were  no  subscriptions  to  the  said  amount; 
and  that  until  such  subscriptions  were  made, 
plaio tiffs  bad  no  power  to  make  calls. 

13.  That  notice  of  the  calls  was  not  duly 
given. 

Pleas  1  and  2  were  allowed. 

Plea  3  was  disallowed,  as  a  plea  to  evi- 
dence, namely  the  anticipated  evidence  of 
the  Register. 

4.  Disallowed  as  an  inconsistent  and  bad 
plea. 

6.  Allowed. 

7.  Disallowed  as  an  argumentative  traverse 
of  being  shareholder 

8.  Allowed. 

9.  Disallowed,  as  suggesting  an  inadmissi- 
ble defence. 

10.  Disallowed,  on  the  word  **  duly"  being 
struck  out  of  the  declaration. 

12.  Allowed,  as  raising  a  fairly  disputable 
question  on  the  special  Act  and  on  Uie  Com- 
panies and  Lands  Consolidation  Acts,  1845. 

VOL.  XIV, — 78  8 


13.  Disallowed,  the  defence  being  prov- 
able under  Nunquam  indebitatus.  Water- 
ford,  d^c,  Ruiltoajf  (hmpauy  v.  Logan^  672 
3.  Defences  arising  out  of  ftraud  imputed  to 

the  dire^rs,  672.    Ante,  1. 

3.  Defence  arising  out  of  the  non-subscrip- 
tion of  capital,  672.     Ante,  1. 

4.  Defence  arising  out  of  improper  registra- 
tion, 672.    Ante,  1. 

5.  Defences    admissible    under    traverse  of 
being  shareholder,  672.     Ante,  1. 

6.  Defences  admissible  under  Nunquam  in- 
debitatus, G72.    Ante,  1. 

CANAL. 

L  Abstraction  of  water. 
1.  Remedy  by  action. 

8tat.  34  G.  3,  c.  78,  empowered  a  company 
to  purchase  lands  for  making  and  maintain- 
ing a  navigable  canal,  and  contained  provi- 
sions with  respect  to  the  conveyance  of  land, 
and  its  vesting  in  the  company  on  payment 
of  the  price  assessed  by  oompcnsation  juries. 
It  was  also  provided  by  the  same  act  (ex- 
plained by  Stat.  46  G.  3,  c.  xz.  s.  23)  that 
manufacturers  within  a  certain  distance  of  the 
canal  might,  after  notice  to  the  proprietors 
of  the  canal,  lay  down  pipes  to  supply  their 
steam  engines  with  water  for  the  sole  purpose 
of  condensing  the  steam  used  for  working 
such  engines ;  and  that,  if  any  dispute  should 
arise  with  any  person  desirous  of  taking 
water  for  the  above  purpose,  or  who  should 
be  in  the  use  of  taking  the  same,  such  dis- 
pute should  be  finally  determined  by  certain 
Commissioners. 

A  declaration  in  case  by  the  Company 
stated  that  the  canal  bad  been  made  and 
maintained  by  them  in  pursuance  of  the  act; 
that  defendants,  having  steam  engines  within 
the  prescribed  distance  of  the  canal,  had, 
after  notice  to  the  Company,  laid  down  piiws 
communicating  with  the  canal,  and  that  de- 
fendants had  used  the  water  drawn  off  by 
such  pipes  for  other  purposes  than  condens- 
ing the  steam  of  their  engines. 

It  was  objected  in  arrest  of  judgment^  and 
afterwards  on  writ  of  error,  that  the  decla- 
ration did  not  show  any  conveyance  or  own- 
ership of  the  canal  or  water ;  nor  did  it'  show 
any  invasion  of  a  private  right,  or  damage  to 
such  a  right,  inasmuch  as  the  act  complained 
of,  if  wrongful,  was  clearly  prohibited  by 
statute,  so  that  a  repetition  of  the  act  could 
never  be  used  as  evidence  that  it  was  right  • 
ful ;  also  that  the  remedy  was  by  indictment 
as  for  the  violation  of  a  statutory  provision ; 
and,  further,  that  the  complaint  was  a  dis- 
pute over  which  the  commissioners  under  the 
act  bad  exclusive  jurisdiction :  Held  by 
Excb.  Ch.,  affirming  the  judgment  of  Q.  B. : 
That   the  declaration  was  good;  that  it 
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mnst  be  taken  that  the  Corapaoj  was  in  poa- 
sesBioD  of  the  canal ;  and  that,  without  aver- 
ment of  special  damage,  the  wrungl'ul  act 
speared  to  be  a  damage  to  the  Company's 
right;  that  the  disputes  over  which  the  com- 
missioners had  jurisdiction  were  disputes 
with  persons,  either  about  to  use  or  in  the 
actual  use  of  the  canal  water  for  a  rightfol 
purpose,  as  to  the  mode  of  tailing  such  water, 
and  that  the  provision  for  referenoe  to  the 
Commissioners  did  not  apply  to  a  mere  wrong- 
ful act 

Held  also,  per  Erlc,  J.,  that,  even  if  such 
an  act  were  within  that  provision,  the  supe- 
rior courts  had  concurrent  jurisdiction.  Boeh- 
dale  Canal  Company  v.  King,  122 

2.  Form  of  declaration,  122.    Ante,  L 

XL  Soil  of. 

,  1.  When  not  vested  without  actual  purchase, 
81.     Crown,  L  1. 

2.  ^ectment  for,  so  as  not  to  interfere  with 
easement,  81.    Crown,  L  1. 

III.  Commissioners  for  settling  disputes. 

1.  Jurisdiction  of  Superior  Courts,  when  not 
ousted,  122.    Ante,  I.  1. 

2.  Proceedings  of  Commissioners;  interest, 
854.    Cbrtiosari,  I. 

CAPITAL. 
Fraud  in  subscribing,  672.    Call,  III.  1. 

CASE. 
L  Action  on  the  ease. 

1.  Special  damage,  when  not  necessary,  122. 
Canal,  I.  1. 

2.  For  abstracting  water  from  canal  for  pur- 
poses not  authorized,  122.    Canal,  L  1. 

3.  Wrongful  acts  tending  to  establish  a  right, 
122.    Canal,  I.  1.    . 

IL  SpeoiaL    Appeal.    Special  Cask. 

CEMETERY. 
Rateable  value,  571.    Poor,  VL  1. 

CENTRAL  CRIMINAL  COURT. 

Certibrnri  to  remove  indictments,  668.     Cbb- 
tiorari,  VIII.  2. 

CERTAINTY. 
Effect  of  the  word  ''other,''  1.    Mortuart. 

CiERTIFICATR. 
L  Medical,  340.     Poor,  XX.  2. 
II.  Inferential  evidence  of,  611.     Poor,  XIII. 
in.  To    exempt  a  society  from    rates,    789. 


Poor,  V. 


CERTIORARL 

I.  What  may  be  removed  by. 

Judicial  consent  of  Commissioners  under  a 
canal  act. 

By  statute  incorporating  a  Canal  Conpaay, 
all  persons  seised  of  freehold  or  copyhold 
estates  of  100/.  per  annum  in  the  county  of 
G.,  and  all  perrons  residing  therein  and  hav- 
ing personal  estates  of  the  value  af  2000t, 
were  appointed  Commissioners  for  settling 
all  questions  and  differences  between  the 
Company  and  the  landowners,  with  power 
to  take  evidence  on  oath,  and  to  aaseas  com- 
pensation unless  the  parties  should  desire  to 
have  it  assessed  by  a  jury.  The  determina- 
tions of  the  Commissioners,  the  verdicts  of 
the  juries,  and  the  Commissioners'  jndg:ments 
thereon,  were  to  be  deposited  with  the  Clerk 
of  the  peace  amongst  the  records  of  the  Ses- 
sions. All  the  orders  and  proceedings  of  the 
Commissioners  wore  to  be  entered  in  a  book, 
and,  being  signed  by  them,  to  be  deemed 
originals  and  received  as  evidence.  Before 
acting,  the  .Commissioners  were  to  take  an 
oath  truly  and  impartially  to  execute  their 
powers.  No  Commissioner  was  to  aet  when 
interested.  The  Canal  Company  were  to 
make  bridges  over  the  canal  for  the  conve- 
nience of  landowners,  as  the  Commisaioneni 
should  order;  but,  if  landowners  should  find 
any  of  the  bridges  so  ordered  insufficient  for 
the  commodious  use  of  the  land,  they  were 
empowered,  with  the  consent  of  the  Canal 
Company,  or,  in  case  of  their  refusal  for 
twenty-one  days,  then  with  the  consent  and 
approbation  of  the  Commissioners,  to  make 
convenient  bridges  at  their  own  costs. 

By  an  entry  of  the  Commissioners'  pro. 
eeedings,  made  as  above,  it  appeared  that  a 
landowner  had  applied  to  th^  Commissioners 
at  a  meeting  convened  by  public  notice  under 
the  Act,  fur  their  sanction  to  the  bntlding  «f 
a  bridge  at  his  own  cost ;  and  that  the  Com- 
missioners, after  hearing  ovidenoe  for  the 
applicant,  and  counsel  for  the  Company  in 
opposition  to  the  claim,  gave  their  consent. 

Held  that  the  consent  was  a  judicial  aet, 
and  that  the  entry  of  it  might  be  brought  up 
by  certiorari. 

The  application  was  on  behalf  of  B^  the 
owner  of  lands  acyoining  the  canal :  in  fact, 
however,  the  bridge  was  not  wanted  for  the 
use  of  his  lands,  but  to  bring  coals  from  a 
colliery  lying  beyond  them,  which  coals  would 
be  carried  by  the  proposed  bridge  across  the 
canal  to  a  railway,  and  by  that  railway  to 
the  town  of  C,  instead  of  going  by  the  canaL 
The  Chairman  and  several  directors  and 
shareholders  of  the  Railway  Company  were 
sworn  and  acted  as  Commissioners  when  the 
application  was  heard  and  granted. 
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Held  that»  by  reaflon  of  the  ioterest  they 
had  in  the  resulty  the  prooecdinge  were  roid. 

Qtuerej  whether  the  acoideDtal  iDtnieion  of 
one  intereated  person,  out  of  so  large  a  body 
of  Commissioners,  would  have  vitiated  the 
proceedings. 

The  statute  enacted  Chat  no  meeting  of  the 
Commisnwtert  gkould  be  held  umleet  notice  of 
the  time,  Ac,  of  snch  meeting  should  be 
given  in  a  county  newspaper  at  Uaet  eixUen 
dajfe  be/ore  §ueh  meeting. 

"By  above-mentioned  entry,  returned  to  a 
certiorari,  it  appeared  that  the  meeting  was 
held  on  February  1 2th,  in  pursuance  "of  a 
summons  and  notice  in  the  M.  0.  newspaper" 
(a  county  newspaper)  "of  the  27th  of  Janu- 
ary." The  notice,  as  well  as  the  newspaper, 
was  dated  of  that  day. 

Held  that  the  notice  was  insufficient,  and 
Chat,  on  this  ground  also,  the  proceedings 
were  bad  and  must  be  quashed.  Although  it 
appeared  by  affidavit  that  copies  of  the  news- 
paper dated  27th  were  in  fact  published  and 
circulated  on  the  26th.  Regina  T.  Aherdure 
Canal  Company,  854 

UL  When  the  proper  remedy. 

1.  What  objections  not  open  on,  789.  Poor, 
V. 

3.  Where  interested  parties  have  aeted  judi- 
cially, 854.     Ante,  I. 

3.  Where  a  judicial  act  has  been  performed 
with  less  than  the  statutory  notice,  854. 
Ante,  L 

IIL  Where  it  does  not  lie :  generally. 
Objections  may  be  taken  on  the  retuni,  iZ9S. 
Poor,  XVL  1. 

rV.  Where  it  does  not  lie :  particular  instances. 

To  bring  up  order  for  removal  of  lunatic  to 
asylum,  298.     Poor,  XVI.  1. 

y.  When  refused. 
Where  no  want  of  jurisdiction,  25.    Com- 

PBNSATIOM,  L 

TI.  Practice. 

When  too  late  to  urge  that  the  rule  for  the 
certiorari  does  not  specify  the  objections, 
844.    Poor,  XVII.  2. 

VII.  Statement  of  objections  in  rule. 

Enactment  not  retrospective,  221.  Poor, 
XIV. 

VIII.  To  remove  indictments. 

1.  From  Central  Criminal  Conrty  after  remo- 
val into  that  Court 

When  an  indictment  at  Sessions,  under 
Stat.  25  G.  2,  o.  38,  for  keeping  a  disorderly 
house,  has  been  removed  by  prosecutor  or 
defendant  into  the  Central  Criminal  Court 
under  stat.  4  A  5  W.  4,  o.  30,  s.  18,  the  oppo- 
site party  moy  remove  it  again   into  this 


Court  notwithstanding  stat  25  G.  2,  e.  36,  s. 
10.     Begina  v.  Brier,  568 

2.  To  remove  indictment  for  keeping  dis 
orderly  house,  568.    Ante,  1. 

CHANCEL. 
Obligation  y>  repair,  860.    ProbibrioHi  IIL  2 

CHANCELLOR. 

I.  What  order  countersigned  by  him  ii  »ot  his 
order,  554.     Habeas  Corpus,  I.  1. 

IL  Committal  by  Vice-Cbancollor  for  breach  of 
objectionable  order  of  Lord  Chancellor,  554. 
Habsab  Corpus,  I.  1. 

CHANCERY. 
Deputy  sealer  in,  196.     Coohty  Covbt,  II.  1. 

GHARQEABILITY. 
Notice  of,  349.    Poor,  XX.  2. 

CHILD. 
Parsbt  abd  Child. 

CHURCH. 
L  Repair,  of  chancel,  869.   PROHiBiriOB,  III.  2. 

II.  BBBSnCB.      ECCLBBIASTXOAL  LAW. 

CLERGYMAN. 
I.  Officiating. 

Removal  of  lunatic  by  his  order,  298,  349. 
Poor,  XVL  1. 

IL  Suspension,  825.    Bkmbfice,  IIL  1. 

III.  Sequestration,  825.    BBVBrtOB,  IIL  1. 

CLERK. 

I.  Parish,  700.    Rboistbr,  L 

II.  To  guardians,  287.    Poor,  XIL  L 

CLERK  OF  THE  PAPERS. 

Of  ihe  Queen's  Prison :  his  office  and  fees. 
The  Clerk  of  the  Papers  of  the  Queen's 
Prison,  appointed,  under  stat  5  A  6  Vict  o. 
22,  by  the  Secretary  of  State  at  a  fixed  salary, 

*  holds  in  effect  the  same  office  as  the  Clerk  of 
the  Papers  of  the  Queen's  Bench  Prison, 
appointed,  under  stat  27  G.  2,  e.  17,  by  the 
Marshal  of  the  Marsbalsea:  and  that  office 
was  one  belonging  the  Court  of  Queen's 
Bench,  and  consequently  within  the  provisions 
of  stats.  11  G.  4  A  1  W.  4,  c  68,  and  IAS. 
W.  4,  0.  36. 

Held,  therefore,  thai  the  Clerk  of  the 
Papers  of  the  Queen's  Prison  is  enttUed  to 
insist  on  payment  to  him  of  tbe  fees  sanc- 
tioned by  the  Commissioners  under  stat  1  A 
2  W.  4,  c.  36,  in  order  that  he  may  account 
for  them  to  the  Treasury.  MarkweU  v.  J>yeon, 
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CLIRK  TO  JUSTICE 

I.  Ht8  fees. 

1.  For  nimmonaea    in  Metrnpcrfitan    Police 
District 

Bj  the  Metropolitan  Poliee  Act,  10  G.  4,  e. 
44,  8.  Zif  all  etuns  ftdjadged  bj  jasticos  of 
peace  to  be  peid  for  anj  offence  agnimt  the 
Act  are  to  be  paid  to  the  Receirer  of  the 
Metropolitan  Poliee  Dietrict,  who,  bj  sect. 
10,  is  to  api^j  all  moneys  applicable  to  tbe 
parposea  of  tbe  Act  to  pajment  of  salaries, 
Ao.,  of  the  poliee  force,  and  of  all  other  eharges 
and  expenses  in  carrjing  the  Act  into  ezeca- 
lion.  By  state.  2  A  3  Viet  o.  47,  2  A  3  Viet 
e.  71,  and  3  A  4  Vict  c.  84,  certain  penalties 
inflicted  bj  magistrates  within  the  Metropo- 
litan Police  Districts  are  to  be  paid  orer  to 
the  Reeeirer,  who  is  direeted  to  pay  ealaries, 
expenses,  and  eharges  attending  the  Metropo- 
litan Police  Coartai  aad  in  carrying  the  Acts 
into  execution,  and  to  apply  the  sums  whieh 
he  receiTes  to  the  purposes  of  the  Act  And 
the  clerks  of  tbe  magistrates  within  the 
district  are  to  keep  an  account  of  such  fines 
and  penalties,  to  be  rendered  to  the  Receiver 
quarterly ;  and  the  magistiiktes  are  to  cause 
tiie  amount  to  be  paid  to  him.  The  clerks  of 
the  justices  of  a  part  of  Surrey,  within  the 
MetropoKtan  Poliee  IMstrict,  for  which  no 
Police  Court  had  been  established,  claimed  to 
dednet  from  the  amoont  payable  to  the  Re- 
eeirer the  amount  of  their  fees  for  summonses 
granted  on  the  application  of  officers  of  the 
police  foroe. 

Held :  that  the  clerks  were  entitled  to  such 
fees;  but  that  they  were  not  entitled  to  dednet 
them  from  the  amount  payable  to  the  Re- 
ceiver or  in  any  way  to  recover  them  from 
him,  the  payment  of  snoh  fees  not  falling 
nnder  the  description  of  carrying  the  Acts 
into  execution.      Wray  v.  Chapman,  742 

2.  How  recoverable,  742.    Anto,  1. 

II.  ApplieatioD  of  penalties  reoeived  by  him, 
742.    Ante,  I.  1. 

CO-BBFBNDANT. 

I.  Acquittal  of,  at  dose  of  plaintiff's  case,  625. 
Acquittal,  L 

II.  Brror  bvoaght  by,  14S.    Cokspibaoy,  1. 1. 

GOMMISSIOKBRS. 
1.  Qenerally. 

1.  What  is  a  judicial  act,  864.  Okrtioeaki,  I. 

2.  BlTeet  of  Interested  Oommissioner  acting 
jndieially,  864.    CsnnoRABi,  L 

II»  In  particular  instances. 

1.  GommissiOBera  nnder   canal    Acta,  854. 
Cbbtiorabi,  1. 122.    Gahal,  I.  1. 

2.  Tithe  Commisrioners.    Titbr. 


COMMITTAL 

I.  By  jndge  having  eonpeteat  jnriadkstiaa,  #M. 
Habras  CoRri79, 1.  1. 

II.  Direction  of  warrant,  759.     Post,  IT. 

III.  Without  jurisdiction:  liability  of  jndge, 
841.  CovRTT  Court,  1. 1. 

rV.  Bxpenses  of  conveying  priaonera'lo  gaol. 
When  to  be  paid  out  of  the  county  rate,  the 
expenses  being  incmrred  by  a  Metropolitas 
police  constable. 

Under  stats.  27  G.  2,  e.  3,  10  G.  4,  e.  44,  2 
A  3  Vict  c.  47,  and  11  A  12  Vict  e.  42,  if  a 
prisoner  be  committed  for  trial  lor  felony  to 
tbe  county  gaol,  for  an  offence  eonmitted  in 
the  county  within  tbe  MetropolitoB  police 
district,  tbe  eonmittal  being  by  a  conaty 
magistrate  within  such  coanty  aad  diatrietr 
and  tbe  warrant  be  delivered  to  a  Metropo> 
litan  police  constable,  a  eoaaty  magistrate 
may  order  repayment  by  the  eonnty  traaaarer 
to  the  Metropolitaa  pc^ice  eoastaUe  of  th« 
expeases  incarred  by  bim  in  eooveyiag  the 
prisoner  to  the  gaol,  the  prisoner  hinuelf 
having  no  funds  available  for  that  purpose. 
And  the  county  treasurer  is  liable  to  an 
action  on  the  case  if  he  refase  to  pay  nnder 
such  order. 

It  makes  no  difference  that  the  warrant  on 
the  face  of  it  is  directed  to  the  parish  eoa- 
stable:  because  (1)  the  proper  persons  to 
execute  it  are  the  Metropolitan  police  con- 
stables ;  and  (2)  tbe  treasurer  is  not  aatborixed 
to  inquire  whether  the  proper  constable  has 
executed  the  warrant,  but  mast  obey  tha 
order. 

So,  in  the  case  of  a  cMumittal  for  trial  for 
misdemeanour. 

So,  in  the  ease  of  summary  eoavietion, 
and  sentence  of  fine,  and  imprisonment  In 
defunlt  of  pajrment,  and  committal  upon  such 
default,  by  order  under  stat.  11  A  12  Vict  e. 
43,  s.  23. 

So,  in  the  case  of  a  remand  on  a  ehaige  of 
felony  or  misden>eanour,  whether  the  prisoner 
is  ultimately  committed  for  trial  or  not 

So,  where  the  warrant  of  comariUDeat  is 
directed  only  to  the  keeper  of  the  aoanty 
gaoL 

•  So,  where  the  nagistrmta  who  issnas  the 
warrant  is  a  Poliee  magistrate,  sitting  la  a 
Metropolitan  Police  Court,  nnder  stat  10  G. 
4,  0.  44,  2  A  3  Vict  c.  71. 

So,  where  the  magistrate  who  makes  die 
order  on  the  treasurer  la  saeh  a  Poliee 
nagpstrate. 

So,  where  there  is  no  expreas  direotioii  of 
the  warrant 

So,  where  the  committal  is  for  a  reftual  ta 
enter  into  recognisanees  to  appear  at  Saasians, 
and  to  keep  tbe  peace  in  the  meaatima. 

So,  where  the  committal  is  for  further  ex- 
amination, on  a  charge  of  felony  or 
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demeanor,  but  the  prisoner  is  afterwards 
■ammarilj  eoDTieted  of  misdemeanor. 

Bat,  where  a  prisoner  is  remanded  for  re- 
examination, and  the  keeper  of  the  gaol  deli- 
vers sacb  prisoner  to  a  constable  to  be  oon- 
Tejed  before  the  magistrates,  the  constable 
is  not  entitled  to  be  remanerated  from  the 
eonntj  rate  for  the  expense  of  such  conrey- 
anee. 

Though  he  woald  be  so  entitled  if  he  eon- 
Teyed  him  before  the  magistrate  by  order  of 
the  magistrate.     Leveriek  r,  Mercer,         759 

COMMODITIES. 
Belonging  to  land,  25.    Cokpexsation,  I. 
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COMPANY. 

Joint  stock,  incorporated  and  other  pablic  Com- 
panies. 

I.  ProTistonal  Registration. 

1.  What  title  cannot  be  assumed. 

A  Joint  Stock  Company  provisionally  regis- 
tered under  stat.  7^8  Vict  c  110,  cannot 
assume  a  title  denominating  it  a  corporation. 

The  Court,  therefore,  refused  to  compel  the 
Registrar  by  mandamus  to  register  a  proposed 
change  of  the  name  of  such  Company  from 
The  Sea,  Fire,  Ac,  Assurance  Company,  to 
The  Sea,  Fire,  Ac,  Assurance  Corporation. 

Although  a  mandamus  to  the  Registrar 
bad  been  granted,  and  the  objection  on  his 
part  to  the  legality  of  such  change  was  first 
raised  upon  the  return.  Begina  v.  Whit- 
tmarth,  803 

2.  Mandamus  to  Registrar  to  register  a 
change  of  name,  803.    Ante,  1. 

II.  TiUe. 

Of  Company  provisionally  registered,  803. 
Ante,  I.  1. 

IIL  Commissioners. 

1.  Effect  of  interested  Commissioners  acting 
judicially,  854.    Cbbtiorari,  I. 

2.  Effect  of  their  proceeding  without  sufficient 
notice,  854.    Cbrtiorari,  L 

3.  Jurisdiction  of,  when  it  does  not  extend 
to  wrongful  acts,  122.    Caxal,  L  1. 

IV.  Directors. 

1.  Their  salaries,  when  not  deducted  in  as- 
certaining rateable  value,  571.  Poor, 
VL  1. 

2.  Personal  remuneration  to,  when  deducted 
in  ascertaining  rateable  value,  587.  Poor, 
VI.  2. 

3.  Fraud  imputed  to,  672.    Call,  IIL  1. 

V.  Auditors. 

Their  salaries  not  deducted  in  ascertaining 
rateable  value,  571.    Poor,  VI.  L 
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VI.  CapiUl. 

1.  Alleged  fraud  in  biibscribing  the  requisite 
amount,  072.    Call,  III.  1. 

2.  Subscription  of,  as  a  condition  precedent 
to  action  for  calls,  672.    Cali,  IIL  1. 

VII.  Calls :  who  liable  to  pay. 

1.  Transferor  until  registratifOB  of  transfer, 
205.     Call,  I. 

2.  Pleading,  672.    Call,  IIL  1. 

VII L  Register  of  shareholders. 

1 .  Obligation  to  register  transfer,  205.  Call,  L 

2.  Consequences    of    omission    to    register 
transfer,  205.     Call,  I. 

3.  Only  primd  facie  evidence  of  the  party 
being  shareholder,  672.     Call,  IIL  1. 

4.  Fraud  in  respect  of,  672.    Call,  IIL  1. 

IX  Transfer:  consequences. 

Liabilities  of  transferor  until  registration  of 
transfer,  205.    Call,  L 

X  Lands. 

1.  When  the  soil  does  not  pass  without  actual 
purchase,  81.     Crowh,  I.  1. 

2.  Ejectment  for,  so  as  not  to  interfere  with 
easement,  81.    Crowk,  I.  1. 

3.  Effect  of  Lands  Clauses  on  Crown  lands, 
81.    Crown,  I.  1. 

4.  Power  of  Company  to  sell  and  convey, 
when  not  implied. 

The  South  Wales  Railway  Company,  hav- 
ing power  to  take  and  purchase  lands  and  to 
construct  a  railway  according  to  the  plans 
and  books  of  reference  deposited  under  their 
Act,  gave  notice  to  the  Llanelly  Railway  and 
Dock  Company  that  they  (the  South  Wales 
Railway  Company)  required  to  purchase  a 
small  piece  of  land,  on  part  of  which  the 
Llanelly  Railway  was  actually  constructed, 
such  piece  of  land  being  set  out,  in  the  said 
plans  and  books  of  reference,  as  part  of  the 
proposed  line  of  the  South  Wales  Railway : 
but  they  afterwards  refused  to  issue  their 
warrant  to  the  sheriff  to  assess  the  amount 
of  purchase-money,  on  the  ground  that  the 
Llanelly  Railway  and  Dock  Company  had  no 
power  under  their  Act  to  sell  any  portion  of 
land  on  which  their  railway  was  constructed. 

Held,  on  mandamus  to  the  South  Wales 
Railway  Company  to  issue  their  warrant,  that, 
as  there  was  no  express  clause  in  any  special 
or  general  Act  of  parliament,  which  autho- 
rized either  the  Llanelly  Railway  and  Dock 
CompaAy  to  sell  any  part  of  their  actual  line 
of  railway,  or  the  South  Wales  Railway  Com- 
pany to  purchase  it,  the  authority  was  not  to 
be  implied  from  the  general  power  given  to 
the  South  Wales  Railway  Company  to  make 
their  line,  and  to  purchase  londs,  according 
to  their  deposited  plans  and  books  of  refer- 
ence. Begina  v.  JSomih  Walm  RaUvoag  Com- 
pang,  902 
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XL  Ii^aries  to. 

Wrongs  withoqt  damage,  bat  tending  to  es- 
tablish a  right»  122.    Canal,  I.  1. 

•XII.  Pleading. 

1.  Sufficient  allegation  of  ownership  b/  Com- 
pany, 122.     Cahal,  L  1. 

3.  What  pleas  allowable  and  what  not  allow- 
able  in  an  aetioo  for  calls,  673.  Call,  III.  1. 

3.  Pleas  of  fraud,  to  action  for  calls,  672. 
Call,  III.  1. 

4.  Argumentative  traTcrses  in  an  action  for 
calls,  672.    Call,  III.  1. 

XIII.  Rateability. 

1.  What  salaries  not  deducted,  571.     Poor, 
VLl. 

2.  What  personal  remuneration  and  collnteral 
expenses  deducted,  587.     Poor,  VL  2. 

COMPENSATION. 

I.  Inquisition :  where  to  be  taken. 

Where  the  land  and  the  cause  of  injury  are 

in  different  districts. 

A  compensation  jury,  of  the  city  of  L., 
awarded  compensation  to  a  landowner,  under 
Stat.  8  A  0  Vict  c.  20,  s.  6,  in  respect  of  the 
works  of  a  railway  Company,  by  which  he 
alleged  thai  his  land  was  injuriously  affected. 

The  land  was  divided  from  the  railway 
works  by  a  river.  The  land  was  in  the  city ; 
.the  works  were  not.  The  mode  in  which  the 
works  injuriously  affected  the  land  was,  that 
they  obstructed  the  access  to  a  ferry  over  the 
river  and  appurtenant  to  the  land  in  question. 
Held: 

That,  as  the  land  lay  in  the  city,  the  inqui- 
sition was  rightly  taken  there. 

That  the  ferry  might  pass  with  the  land, 
under  a  conveyance  of  the  land  with  "all 
profits  and  commodities  belonging  to  the 
same;"  and  that,  where,  as  far  as  living 
memory  went,  the  land  and  ferry  had  always 
been  enjoyed  by  the  same  person,  and  there 
was  no  evidence  to  show  that  they  ever  had 
been  the  subjects  of  separate  conveyances,  a 
compensation  jury  were  justified  in  conclud- 
ing that  the  ferry  did  pass  with  the  land  under 
the  above  words.  At  all  events,  that  there 
was  no  such  want  of  jurisdiction  as  to  call  for 
a  certiorari  or  prohibition.  Begina  v.  Oreat 
Northern  Railway  Compuny,  25 

II.  Subject-matter. 

Profits  and   Commodities:    intermptioD  of 
ferry,  25.    Ante,  I. 

COMPOUNDING  OFFENCES. 
Page  529.    Arbitration,  1. 1. 


COMPROMISE. 

Pleaded  as  an  accord  and  satisfaction,  380. 
Accord,  II.  1. 


CONDITION. 

I.  Precedent 

Averment  of  performance,  728.     Dbculra- 
TION,  I.  1. 

II.  Distinguished  from  lien,  406.    Aqekt,  I. 
IIL  Conditional  acceptance,  893.    Bills,  I.  1. 

CONDUCT. 
L  Admission  by»  611.     Poor,  XIIL 
II.  Inference  from  silence,  664.    Dbmard,  I.  L 

CONFINEMENT. 

I.  Construction    of    the   words  ''confined    or 
ordered  to  be  confined,"  318.    Poor,  XVIL  1. 

II.  Informal,    when    to    be    continued,    349 
Poor,  XX.  2. 

CONFIRMATION. 

I.  Of  contracts. 

By  Tithe  Commissioners,  459.    TimB,  L 

II.  Of  orders. 

Wheir  improper,  on  disallowance  of  appeal, 
421.  Appsal,  VII.  1.  425.  Poor,  XXUL 
1. 

CONSENT. 
When  a  judicial  act,  854.     Certiorari,  L 

CONSIDERATION. 

I.  Coxtract,  IV. 

II.  What  eviction  not  a  failure  of,  621.     Vbh- 
DOR,  IV.  2. 

CONSPIRACY. 

I.  Indictment. 

1.  The  conspiracy  shown  to  be  unlawful  by 
reasoR  of  the  overt  acts  charged. 
An  indictment  for  conspiracy  alleged  that 
C.  died  possessed  of  East  India  stock,  leav- 
ing a  widow;  that  defendants,  unlawfully, 
Ac,  conspired  by  false  pretences  and  false 
swearing,  Ac,  unlawfully,  Ac,  to  obtain  the 
"means  and  power"  of  obtaining  such  stock : 
that,  in  pursuance  of  such  conspiracy,  defend- 
ants caused  to  be  exhibited  in  the  Preroga- 
tive Court  of  Canterbury  a  false  affidavit 
made  by  one  of  them,  in  which  the  deponent 
stated  that  C.'s  widow  had  died  without  taking 
out  administration  to  C,  and  that  deponent 
was  one  of  her  children  :  and  it  then  alleged 
that  defendants  fraudulently  obtained  to  de- 
ponent, as  one  of  the  children  of  C,  a  grant 
of  administration  to  his  estate.  The  indict- 
ment contained  other  similar  overt  acta,  and 
charged  that  by  means  of  them  defendanta 
did  obtain  the  moans  and  power,  Ac,  and  did 
get  possession  of  the  said  stock. 

On  motion  in  Q.  B.  to  arrest  the  judgmcnV 
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on  the  ground  that  a  oharg«  of  eonapiracj  to 
obtain  the  "means  and  power"  of  obtaining 
the  stock  did  not  deccribe  any  offence : 

SembUf  that  the  statement  of  the  overt  acts 
done  in  furtherance  of  the  object  of  oonspi- 
raoj  was  so  interworen  with  the  charge  of 
conspiracy  itself  as  to  show  an  unlawful  con- 
spiracy.   Bat 

Held,  that,  at  all  events,  the  overt  acts  in 
themselves  constituted  a  misdemeanor,  on 
which  the  Court  could  legally  pronounce 
judgment 

Admitted,  that  a  count  which  merely 
charged  a  conspiracy  in  the  same  manner 
without  alleging  the  overt  acts  was  bad. 

W.,  being  indicted  in  Q.  B.  for  a  conspi- 
racy, pleaded  Guilty;  whereupon  it  was  ad- 
judged that  he  be  convicted ;  and  a  day  was 
given  him,  by  cur.  adv.  vult,  to  hear  judg- 
ment; and  he  was  afterwards  outlawed  for 
non-appearance.  He  afterwards  came  into 
Court  in  custody,  and  brought  error  in  Q.  B., 
assigning  error  in  the  record,  process,  and 
publication  of  outlawry,  and  in  pronouncing 
the  judgment  of  conviction,  and  praying  that 
the  outlawry  and  conviction  might  be  re- 
versed, and  that  he  might  be  restored  to  all 
he  had  lost  by  the  outlawry.  The  Coroner, 
for  the  Crown,  joined  in  error,  pleading  that 
neither  in  the  record  and  process,  nor  in  the 
publication  of  the  outlawry,  nor  in  pronounc- 
ing the  judgment  of  conviction,  was  there 
error;  and  praying  that  the  outlawry  might 
be  confirmed.  It  was  admitted  that  the  pro- 
cess of  outlawry  was  erroneous.  Held,  in  Q. 
B. :  that  it  was  suflScient  to  give  judgment 
merely  reversing  the  outlawry,  without  any 
notice  of  the  judgment  of  conviction.  Judg- 
ment aflSrmed  in  Exch.  Chamber. 

Per  Lord  Demvan,  C.  J. :  One  of  two  de- 
fendants, convicted  of  conspiracy,  may  bring 
error  on  the  judgment  without  the  other. 

The  following  points  were  decided  by  the 
Court  of  Exchequer  Chamber: 

1.  W.  not  having  appeared  on  the  day 
given  him  to  hear  judgment  (as  above),  a 
capias  issued,  which  was  followed  up  by 
process  of  outlawry.  Afterwards  the  out- 
lawry was  reversed,  and  judgment  passed  on 
the  conviction.  Upon  error  brought  on  this 
judgment)  Held  that  no  objection  could  be 
taken  to  want  of  continuances  from  the  time 
of  the  non-appearance  to  that  of  the  reversal 
of  outlawry,  the  discontinuances  up  to  the 
outlawry  merely  affecting  the  outlawry,  which 
had  been  reversed ;  and  no  continuances  being 
necessary  during  the  proceeding  to,  or  exist- 
ence of  the  outlawry. 

2.  The  record  of  Q.  B.  (into  which  court 
the  indictment  had  been  removed  by  certio- 
rari) commenced  ''Pleas  before,''  Ac.  "of 
the  term  of  Saint  Michael,  in  the  4th  year" 


of  W.  4,  being  the  term  of  the  appearance  of 
defendant  in  Q.  B.  Then  followed  regular 
continuances  down  to  the  non-appearance : 
then  the  outlawry  :  and  then,  after  an  inter- 
val of  several  terms,  an  entry  "Hilary  term 
in  the  9th  year  of  the  reign  of  Queen  Vic- 
toria," being  the  term  in  which  the  defendant 
was  brought  into  Court  after  the  outlawry : 
then  an  entry  "and  now,  that  is  to  say  on  the 
26th  day  of  January  in  this  same  term ;"  re- 
cording the  bringing  in  of  the  defendant 
Held  that  this  was  a  sufficient  commencement 
of  the  proceedings  subsequent  to  the  outlawry, 
without  a  fresh  Placita. 

3.  Held  also,  that  it  was  sufficient  for  the 
record  to  state  that  the  defendant,  "being  a 
prisoner  in  custody  by  virtue  of  a  warrant 
theretofore  issued  upon  the  said  judgment  of 
conviction  and  outlawry,  is  brought  in  cus- 
tody aforesaid  into  Court  here,"  without 
further  describing  the  process  under  which 
he  was  taken. 

4.  The  jury  process  was  made  returnable 
on  one  of  the  three  days  before  full  term; 
and  on  the  same  day  a  continuance  by  new 
venire  was  awarded.  Held,  not  erroneous ; 
inasmuch  as  the  return  day  was  conformable 
to  Stat  1  W.  4,  0.  3,  s.  2,  and  the  Court, 
though  not  sitting  for  the  despatch  of  busi- 
ness before  full  term,  might  award  the  con.- 
Unuances  on  the  return  days. 

5.  That,  even  if  there  had  been  a  discon- 
tinuance in  the  jury  process,  the  defendant 
waived  the  objection  by  afterwards  pleading 
Guilty. 

6.  Two  defendants  being  indicted  for  con- 
spiracy, one  of  them  cannot,  on  writ  of  error, 
object  to  a  discontinuance  in  the  process 
against  the  other.     Wright  r.  The  Queen,  148 

2.  To  obtain  the  means  and  power  of  obtain- 
ing stock,  not  sufficient  without  illegal 
overt  acts,  148.    Ante,  1. 

3.  Overt  acts  themselves  constituting  a  mis- 
demeanor, 148.     Ante,  1. 

II.  Proceedings  on  the  indictment 
Whether  it  can  be  referred,  529.    Arbitba- 
Tiow,  I.  1. 

CONSTABLE. 

I.  His  liability  to  pay  fees  to  justice's  clerk, 
742.     Clerk  to  Justice,  L  1. 

II.  His  expenses  of  conveying  prisoners  to  and 
from  gaol,  759.    Committal,  IV. 

III.  Effect  of  warrant  being  directed  to  wrong 
constable,  759.    Committal,  IV. 

CONSTRUCTION. 

I.  Of  statutes. 

1.  Effect  of  considerations  of  inoonveniencai 
1.    Mortuary. 
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2.  Not  retrospective,  221.     Poor,  XIY. 

3.  or  statutory  forms,  229.     Highway,  II.  1. 

4.  Not  enlarj^ed,  318.     Poob,  XVII.  1. 

6.  As  regards  the  time  within  which  a  power 
may  be  exercised,  318.    Poor,  XVII.  1. 

6.  Directory,  327.     Poor,  XI.  4. 

7.  According  to  the  words  employed,  340. 
Poor,  XX.  1. 

8.  Imperative  or  permissire,  459.     Tztfb,  L 

9.  Where  some  of  the  remedies  are  not 
applicable,  793.    Poor,  XX.  3. 

10.  Not  by  implication  from  powers  given  to 
other  parties,  902.    Compart,  X.  4. 

II.  Of  contracts  generally. 

Ut  res  magis  valeat:  ambigaoos  considera- 
tion, 431.    Contract,  IV.  1. 

III.  Of  deeds. 

1.  Of  recitals,  781.    Dbed,  L 

2.  Of  grant,  so  as  to  pass  an  interest  within 
the  powers  of  the  grantor,  911.  Crowk, 
II.  1. 

rV.  Of  wills. 

1.  Altering  and  transposing  words,  256. 
Dbtisb,  II. 

2.  According  to  minute  grammatical  criticism, 
256.     Dbvisb,  II. 

V.  Of  pleadings.    Plbadiro. 

VI.  Of  miscellaneous  documents. 

1.  Of  notice  of  distress  for  rout,  625.    Ac- 

QDITTAL,  I. 

2.  Of  particulars  of  demand,  664.  Dbhand, 
I.  1. 

3.  Of  order  of  Sessions,  789.     Poor,  V. 

4.  of  acceptance,  893.     Bills,  I.  1. 

5.  Of  sentence  of  imprisonment  on  several 
counts,  31.    ApviDAVrr,  I. 

V'lL  Of  particular  words  and  phrases. 

1.  "Injuriously  affected,*'  25.  Compeksa- 
TION,  I. 

2.  "  Business,"  196.    County  Court,  IL  1. 

3.  "  Confined  or  ordered  to  be  confined,"  318. 
Poor,  XVII.  1. 

4.  "  Corporation,"  803.    Company,  I.  1. 

5.  "  Erection,"  704.     Minb,  I. 

6.  **  In  execution  upon  any  judgment,"  403. 
Costs,  I. 

7.  **  In  consideration  of  your  having  re- 
signed," 431.     Contract,  IV.  1. 

8.  **  Paid  within  twelve  months"  not  equiva- 
lent to  incurred  %nthin  twelve  monthtf  344. 
Poor,  XVII.  2. 

9.  "At  least  sixteen  days  before,"  854. 
Cbrtiorari,  I. 

JO.  "  Labourer"  or  "  Mariner,"  405.  Aobnt, 
II. 

11.  «  Maximum  width."  687.  698.    Bridgb. 


12.  <' Business  of  any  mine,"  704.    Mine,  I. 

13.  "  Mortuary,"  1.    Mortuary. 

14.  ''Offerings,  oblations,  and  obveBtioDfl,** 
1.    Mortuary. 

15.  "  Any  such  order,"  340.    Poor,  XX.  1. 

16.  "  Other,"  1,  17.    Mortuary. 

17.  "  Profits  and  commodities  b^onging  to," 
25.    Compensation,  L 

18.  "As  a  parishoncr  and  ratepayer  of  dM 
said  parish,"  789.    Poor,  V. 

19.  "  Renewed,"  891    Bills,  I.  1. 

20.  "  Shall  be  empowered,"  459.    TrrHZ,  I. 

21.  "  At  anytime,"  318.    Poor,  XVIL  1. 

CONTEMPT. 
By  unintentional  irregularity,  388.  ATTOHNBTyl. 

CONTINUANCE, 

I.  In  criminal  procedure. 

1.  May  be  awarded  before  full  term,  14S. 
Conspiracy,  1. 1. 

2.  At  what  stages  nnnecessaiy,  148.  Cos- 
SPIRACY,  L  1. 

II.  Of  state  of  things. 

1.  Implication  from,  832.  Landlord  axd 
Tenant,  I.  1. 

2.  Whether  there  is  any  presumption  thAt  aa 
estate  tail  continues,  911.    Crown,  IL  1. 

CONTRACT. 
L  What  is. 

1.  Whether  reference  by  order  of  Nisi  ptios 
is  one,  529.    Arbitration,  I.  1. 

2.  Agreement  to  admit  a  faet  by  reciting  it, 
781.    Deed,  L 

IL  How  entered  into. 

Presumption  from  eontinning  to  hold  under  » 
new  landlord,  832.  Landlord  and  Tbv- 
ANT,  I.  1. 

III.  Parlies. 

Agent  contracting  for  foreign  principal,  40S. 
Agent,  II. 

IV.  Consideration. 

1.  Past  or  concurrent:  eonstmetion  nt  res 

magis  valeatw 

S.  and  another,  the  deacons  of  a  Baptist 
Congregation,  being  receivers  of  its  general 
funds,  and  managers  of  its  finances,  bound 
themselves  (by  writing)  to  J.  £.,  then  resign- 
ing the  oflSce  of  minister  of  the  church,  to 
repay  him,  with  half-yearly  interest,  7WL, 
which  he  had  advanced  for  the  building  of  a 
chapel.  Besides  the  general  revenue  sUmyo 
mentioned,  there  were  funds  rested  in  tras- 
tees,  which  were  usually  applied  to  the  mata- 
tenance  of  the  minister  for  the  time  being, 
and  were  likewise  applicable  to  the  relief  of 
the  poor.    After  the  undertaking  to  J.  &,  a 


CONTRACT. 


COSTS. 
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new  minister  was  appointed ;  and  he  agreed 
with  the  Congregation  that  he  would  be  re- 
uponaible  to  8.,  who  waa  still  deacon,  and  to 
any  fature  deaoon  or  deaoons,  for  the  con- 
tinned  repayment  of  J.  E/s  debt;  and  he 
also  consented  that  periodical  payments  of 
it  should  be  made  out  of  the  trust  funds.  8% 
afterwards  resigned:  and  the  new  minister 
gare  him  a  written  undertaking  as  follows : 

"  In  consideration  of  your  having  resigned 
the  office  of  deacon  and  your  connexion  with 
the  Baptist  Church/'  at,  ko.,  **  I  hereby  agree 
to  hold  myself  responsible  to  you  for  the  pay- 
ment of  the  sum  of  150^,  due  to  the  Rer.  J. 
E.  by  the  Baptist  Church/'  Jbc,  "  and  also 
the  interest  for  the  same,  at  the  rate,"  Ac.  (5 
per  cent.,  payable  half-yearly),  <' being  the 
residue  of  the  sum  of  700^.,  principal  and 
interest,  remaining  unpaid,  for  which  you" 
**  became  responsible,"  Ac,  ''  by  an  instru- 
ment," Ac  (the  writing  first  above  men- 
tioned). 

Held,  on  argument  of  a  special  case,  in  an 
action  by  S.  on  this  promise,  that  the  written 
instrument  given  by  the  minister  showed  a 
valid  contract;  for  that  the  words  might 
import  either  a  past  or  a  concurrent  con- 
sideration on  S.'s  part,  and  that  construction 
was  to  be  preferred  which  made  the  instru- 
ment good.     Steele*^,  Ho^  431 

2.  Resignation  of  office,  431.    Ante,  1. 

3.  Sale  of  a  bargain,  621.    Vehdors,  IV.  2. 

4.  Wliat  loss  not  a  failure  of  consideration, 
621.    Vekdorb,  IV.  2. 

V.  Terms. 

1.  Effect  of  some  of  them  being  left  uncertain, 
728.    Declaration,  I.  1. 

2.  Presumption  of,  832.  Landlord,  and 
Tenant,  L  1. 

VL  Stamp. 

Exemption  as  to  hire  of  any  labourer,  405. 
Agent,  II. 

VIL  Pleading. 

Averment  of  readiness,  and  performance  of 
conditions  precedent^  728.  Declaration, 
LI. 

VIII.  Construction.    Constrcction. 

CONVEYANCE. 

L  General  words. 

What  will  pass  nnder  the  words  **  profits  and 
commodities  belonging  to  the  same,"  25. 
Com  PENS  ATiOM,  L 

n.  Grant    Grant. 

III.  Of  prisoner  to  gaol,  769.    Committal,  IV. 

CONVICTION. 
I.  Summary. 

VOL.  XIV. — 74 


1.  Commital  to  prison :  expenses  of  convey- 
ing prisoner  to  gaol,  759.    Committal,  IV. 

2.  Certainty,  1.    Mortuary. 
8.  Finality,  1.     Mortuary. 

IL  On  indictment. 
Not  reversed  on  reversal  of  outlawry,  148. 
Conspiracy,  1. 1. 

CORPORATION. 

I.  Generally. 
False  assumption  of  title,  803.    Company, 
LL 

IL  Sole. 
Whether  the  executor  or  successor  shall  take 
on  his  death,  240.    Executors,  L 

III.  Municipal.    Municipal  Corporation. 

COSTS. 

I.  Award  of:  generally. 
Equivalent  to  a  Judgments 

A  person  who  has  been  twelve  months  a 
prisoner  in  execution  for  non-payment  of 
costs,  awarded  on  discharge  of  a  rule  for 
Prohibition,  may  claim  the  benefit  of  stat. 
48  G.  3,  c  123.  For,  since  stat  1  A  2  Vict 
c  110  (sect  18),  such  award  of  ijosts  is,  for 
the  purpose  of  stat  48  G.  8,  c  123,  equivalent 
to  a  Judgment,  without  any  further  order  of 
the  Court     Re  LUUy  dk  Harvey ,  403 

II.  General  rule  as  to  giving  costs  to  sucoessfbl 
party. 

On  opposed  application  for  mandamus. 

The  rule  acted  upon  by  the  Court  nnder 
stat^  1  W.  4,  c  21,  s.  6,  is,  that,  where  an 
application  for  a  mandamus  is  made  and 
opposed,  the  unsuccessful  party  pay  his  costs, 
except  nnder  very  peculiar  circumstances. 

And  it  was  held  not  to  be  an  excepted  case, 
where  the  Sessions,  in  conformity  with  their 
own  practice  established  for  many  years,  had 
refused  to  hear  an  appeal  because  notice  was 
not  given  of  the  entry  and  respite,  and  this 
Court  had  granted  a  mandamus  to  enter  con- 
tinuances and  hear,  and  on  such  hearing  the 
respondents  had  succeeded,  without  dispute 
on  the  merits.    Regina  v.  Surrey  Jutttees, 

684 
IIL  In  particular  instances. 

1.  Application  for  mandamus,  684.   Ante,  [L 

2.  Of  appeal.    Appeal,  IX. 

IV.  Execution  for. 

Costs  of  prohibition ;  prisoner,  when  entitled 
to  his  discharge,  403.    Ante,  L 

V.  Liability  to  costs  of  issues. 

Effect  as  to  taking  acquittal  of  co-defendant^ 
625.    Acquittal,  I. 
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COUNTY. 


CREDITOR. 


COUNTY. 
•  JmtieM  of,  43.    Fbibhdlt  Socibtt,  L 

COUNTY  COURT. 
L  Jndge. 

1.  When  liable  in  treepMS. 

A  judge  of  a  court  of  Record  is  anewera- 
ble  in  an  action  for  an  act  done  by  his  com- 
mand when  he  has  no  jurisdictiony  and  is  not 
misinformed  as  to  the  facts  on  which  juris- 
diction depends. 

Th«  plaintiff,  who  dwelt  and  carried  on 
business  at  Cambridge,  out  of  the  jurisdiction 
of  the  Spilsby  county  court,  was  sued  in  that 
court  by  leave  of  the  judge,  under  stat.  0  k  \ 
10  Vict  c.  05,  8.  60,  the  cause  of  action  bar- 
ing arisen  within  the  jurisdiction  of  the 
court;  and  judgment  was  duly  obtained 
against  him.  Afterwards,  while  the  plaintiff 
still  dwelt  and  carried  on  business  at  Cam- 
bridge, a  judgment  summons  was  issued  by 
order  of  the  judge  of  the  Spilsby  court  under 
sect>  98,  calling  upon  the  plaintiff  to  be  exa- 
mined as  to  his  estate  and  effects,  and,  the  plain- 
Uff  not  appearing,  the  judge,  knowing  the  facts, 
but  beliering,  nevertheless,  that  he  had  autho- 
rity, made  an  order  that  the  plaintiff  should 
be  committed  for  his  contempt. 

Held,  that  the  commitment  was  without 
jurisdiction,  and  that,  as  the  jndge  had 
ordered  it  under  a  mistake  of  the  law  and 
not  of  the  facts,  ho  was  liable  in  trespass. 
Houlden  v.  Smith,  841 

2.  In  what  cases  he  has  jurisdiction :  judg- 
ment summons,  841.    Ante,  L 

IL  Place  of  business  of  defendant 

1.  Not  a  place  shifting  with  the  avocations  of 
a  superior  oflScer. 

The  Deputy  Sealer  in  the  Court  of  Chan- 
eery  performed  his  duty,  of  affixing  the  Great 
Seal  to  certain  instruments,  in  a  room  called 
the  Sealer's  room,  adjoining  the  Court  at 
Westminster  or  Lincoln's  Inn  where  the  Lord 
Chancellor  sat  for  the  Ume  being;  or  in  a 
room  called  the  Sealer's  room  at  the  House 
of  Lords  when  the  Lord  Chancellor  attended 
the  House  judicially ;  and  at  other  times  in 
the  Great  Seal  Patent  Office,  Quality  Court, 
Chancery  Lane. 

Held,  that  the  Sealer's  room  or  office,  not 
being  a  fixed  place,  but  shifting  with  the 
avocations  of  the  Lord  Chancellor,  could  not 
be  deemed  a  place  of  business  for  the  pur- 
pose of  giving  jurisdiction  to  a  County  Court 
within  sect  128  of  stat  9  A  10  Vict  c.  95. 

And  ijwtrt  whether  the  duty  performed  by 
the  Deputy  Sealer  was  a  business  at  all, 
within    that   section.    Rol/e  v.   XeanaoiilA, 

196 

2.  What  is  a  business,  196.    Ante,  I. 


III.  Title  in  question. 

Decision  of  county  court  jndge  questioned  in 
prohibition. 

Declaration  in  prohibition,  stating  a  frfalnt 
in  the  cf«nnty  court  prosecuted  by  one  Batty 
for  use  and  occupation  of  land  by  Thompson 
(plaintiff  in  prohibition),  who  appeared  and 
protested  that  the  title  to  the  said  land  was 
in  question :  averment  that  in  fact  the  title 
was  in  question  in  the  action.  Plea,  that, 
when  Thompson  appeared  and  protested. 
Batty  also  appeared  and  protested  that  the 
title  was  not  in  question,  and  required  the 
defendant  in  prohibition,  being  judge,  tfd  hear 
and  determine  the  action;  that  tberenpon 
defendant,  then  being  judge,  did  bear  and 
consider  the  evidence,  Ac,  of  the  plaintiff  in 
prohibition  in  support  of  his  said  protest, 
and  also  the  evidence,  Ac,  of  Batty  on  the 
other  side,  and,  having  heard  and  considered, 
did  adjudge  that  the  title  was  not  in  question- 

Held,  that,  if  such  a  plea  admits  the  title 
to  be  in  question,  it  is  bad,  for  want  of  joris- 
diction  in  the  judge,  by  stat  9  A  10  Vict  c 
95,  s.  58 ;  but,  if  it  be  taken  as  pleading  the 
decision  of  a  competent  court,  it  is  equally 
bad;  for,  although  the  inferior  court  must 
determine  the  point  tn  the  first  instance,  yet, 
there  being  no  writ  of  error  from  the  county 
court,  the  question  must  be  open  to  the  snpe- 
rior  Courts  on  motion  for  a  prohibition ;  and, 
on  declaration  in  prohibition,  the  question  it 
one  of  fact,  to  be  decided  by  evidence. 
Thompson  v.  Ingham^  719 

IV.  Judgment  summons. 

From  what  county  court  to  be  Issued,  841. 
Ante,  I.  1. 

COUNTY  BATB. 

What  expenses  of  conveying  prisoaen  to  sad 
from  gaol  to  be  eharged  on  oountj  rate,  759. 
Committal,  IV. 

COUNTY  TREASURER. 

L  His  obligation  to  obey  order  for  payment  of 
expenses  of  conveying  prisoners,  759.  Com- 
mittal, rv. 

II.  Action  against,  759.    CoMMirrAiy  IV. 

COURT. 
Deception  of,  446.    Appearahcv,  I. 

COURT,  CHRISTIAN. 

EcCLBSIASnCAL  CoURT. 


CREDITOR. 
Creditor's  bill  for  administration,  504. 
TORS,  V. 


CRIMINAL  PROCEDURE. 


CROWN. 
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CRIMINAL  PROCBDURB. 

I.  Conttnuancea,  148.    Cohspiract,  I.  1. 
IL  Diacontinuancefl,  148.    Conspiract,  1. 1. 

III.  Record,  148.    Conspiract,  I.  1. 

IV.  Piacita»  148.    Coiispiraot,  L  1. 

V.  Jory  process,  148.    Conspiract,  L  1. 

VI.  Oatlawry,  148.    Conspiract,  I.  1. 

VII.  Revereal  of  outlawry,  148.    Comspiracy, 
L  1. 

VIII.  Judgment  of  the  reversal  of  outlawry, 

148.      G02C8P1RACY,  I.  1. 

IX.  Error,  148.    Conspiracy,  I.  1. 

CROWN. 

L  Property. 
I.  How  far  affected  by  lands'  clauses  in  canal 

Acts. 

B.  was  empowered  by  acts  of  parliament 
to  make  a  canal:  and  he  was  authorised 
thereby  to  supply  the  canal  from  brooks  with- 
in five  hundred  yards  thereof,  to  dig  and 
trench  the  adjacent  land,  and  romore  earth, 
trees,  and  other  obstructions  thereon,  for 
making,  using,  and  maintaining  the  canal 
and  towing  paths,  and  making,  Ac,  trenches 
and  watercourses,  with  similar  powers  as  to 
roads  and  other  conveniences  connected  with 
the  canal ;  to  enclose  and  appropriate  such 
parts  of  the  lands  as  should  be  proper  for 
wharfs  or  quays;  to  set  up,  Ac,  posts, 
ditches,  and  fences,  in  places  necessary  for 
separating  the  towing  paths  from  the  ac^a- 
eent  lands ;  to  lay  earth  and  other  materials 
requisite  for  the  works ;  and  do  and  perform 
all  things  necessary  for  the  making,  main> 
taioing,  and  convenient  use  of  the  canal  It 
was  provided  that  nothing  should  authorise  B. 
to  use  the  lands  for  any  other  purpose  than 
that  of  the  navigation.  Provisions  were  made 
for  the  purchase  and  sale  of  such  lands  as 
should  be  wanted,  for  assessing  the  price  and 
the  damages  to  be  paid  by  B.  for  the  use  of 
or  iqjnry  to  the  lands :  and,  if  he  should  be 
in  possession  of  any  lands  for  a  certain  space 
of  time  without  using  them  for  the  canal,  he 
was  to  reconvey  his  right  and  interest  there- 
in :  and  it  was  provided  that  the  works  and 
Uiings  made  in  forming  a  certain  part  of  the 
canal  should  become  the  property  of  B. 

Held,  that  no  right  to  the  soil  of  the  lands, 
adjoining  to  the  canal,  and  applied  to  the  pur- 
poses thereof  under  the  powers  of  the  act  (not 
being  those  comprehended  under  the  last- 
mentioned  proviso),  passed  to  B.  where  there 
had  been  no  actual  purchase. 

Certain  of  the  said  acyoining  lands  were  the 
property  of  the  Crown,  iu  right  of  the  Duchy 
of  Lancaster ;  and  such  lands  cannot  be  part- 
ed with  by  the  Crown  except  under  certain 
talutory  regulations   imposed   by  I   stat  1  I 


Ann.  e.  7,  s.  5.  The  canal  acts  in  question 
are  later.  The  clauses  authorising  the  user 
of  the  lands,  and  providing  for  compensation 
for  such  user,  mentioned  the  Crown,  eiUier 
expressly  or  by  direct  reference  :  the  clauses 
confined  to  authorising  the  purchase  and  pro- 
viding fur  the  assessment  of  the  price  men- 
tioned only  bodies  politic,  corporate,  Ac,  par- 
ties having  especial  interest  as  guardians, 
trustees,  executors,  Ac,  and  "all  and  every 
other  person  and  persons  whomsoever."  Con- 
tracts of  purchase  were  to  be  enrolled  with 
the  clerk  of  the  peace.  On  payment  or  ten- 
der of  the  purchase-money,  4he  lands  pur- 
chased were  to  vest  in  B.  Held,  that  the 
Crown  had  no  power  to  convey  lands  under 
these  clauses ;  and  that,  supposing  such  power 
to  exist,  no  purchase  could  be  inferred  from 
the  exercise  by  B.  of  the  powers  of  entry  and 
user  given  by  the  act ;  especially  as  no  evi- 
dence of  an  enrolment  was  produced. 

Conceded,  that,  upon  the  above  construc- 
tion of  the  statute,  there  could  be  no  adverse 
possession  by  B.  using  the  Crown  land  under 
the  powers  given  by  the  acts : 

And,  therefore,  that  B.  having  within  the 
time  of  limitation  begun  to  occupy  part  of  the 
Grown  lands  for  purposes  not  connected  with 
the  canal,  ejectment  lay,  on  the  demise  of  a 
lessee  of  the  Crown,  for  lands  so  occupied, 
whether  they  had  or  had  not  been  alao  used 
for  the  purposes  of  the  canal  under  the  statu- 
tory powers.  But  that  possession  was  not  to 
be  given  to  the  lessor  of  the  plaintiff  in  such 
a  manner  as  to  interfere  with  B.'s  easement 
J^  (Urn,  TAe  Queen  v.  Arehbiehop  of  York, 

81 

2.  Adverse  possession  against,  81.    Ante,  1. 

8.  Power  to  convey  lands,  81.    Ante,  1. 

n.  Grant  under  staU.  22  C.  2,  c  6,  and  22  A 
23  G.  2,  0.  24,  of  rents  vested  in  the  Crown. 

1.  What  grant  unauthorised :  effect  as  a  grant 
of  a  rent  seek. 

Henry  VIIL,  being  seised  of  lands  in  fee 
in  right  of  his  Crown,  granted  them,  by  let- 
ters patent,  in  tail  male  to  W.,  reserving  rent 
to  himself,  his  heirs  and  successors.  After 
the  passing  of  stats.  22  C.  2,  c.  0,  and  22  A 
23  C.  2,  c.  24,  Charles  II.,  by  letters  patent 
referring  to  and  professing  to  pursue  the  for- 
mer statute,  granted  the  rent  to  trustees 
named  in  sect  2  of  stat  22  A  23  C.  2,  c  24, 
their  heirs  and  assigns ;  and  the  trustees 
granted  the  rent  to  a  Dean  and  chapter,  and 
their  successors  for  ever.  Held  in  Q.  B.,  and 
by  the  Court  of  Exchequer  Chamber  on  error, 
that  the  grant  to  the  trustees  was  not  autho- 
rised by  either  statute,  the  rent  being  reserved 
upon  an  estate  whereof  the  reversion  was  in 
the  Crown,  and  therefore  being  within  the 
exception  in  sect  3  of  stat  22  0.  2,  c  6. 

Held  in  Q.  B.,  and  Semble  by  Exch.  Ch.  on 
error,  that  on  demurrer  to  an  avowry  for  a 
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CROWN. 


DECLARATION. 


dt8tre<s  on  the  land  bj  the  Dean  andvchapter, 
stating  the  convejaneee  as  above,  but  not 
setting  OQt  the  recitals  or  tho  terms  of  the 
grants,  it  was  to  be  talcen  that  the  truth 
appeared  on  the  face  of  the  grant  of  the  rent 
to  the  trustees,  and  therefore  that  the  Crown 
did  not  appear  to  be  d&oAired  (as  not  having 
the  power  to  grant  the  rent  in  fee  simple), 
nor  was  the  grant  void  ot^  that  account;  but 
that  it  operated,  not  as  a  grant  in  fee  sim- 
ple, but  of  a  rent  determinable  on  the  failure 
of  the  estate  tail:  and,  ftirther,  that  there 
was  thus  no  ground  for  the  objecUon,  that  a 
subject  might  have  a  right  to  distrain  on  the 
Crown  when  the  reversion  fell  in :  although 
the  avowry  alleged  that  the  trustees  beeame 
seised  in  fee  of  the  rent.  Also  that  the  grant 
in  effect,  by  severing  the  rent  from  the  rever- 
sion, converted  it  from  a  rent  service  to  a 
rent  seek;  which,  if  paid  for  three  years  of 
the  space  mentioned  in  stat  4  G.  2,  c.  28,  s. 
b,  might  be  distrained  for. 

Held  by  Q.  B.,  and  Semble  by  Bzch.  Ch. 
on  error,  that  the  grant  of  such  rent  seek  by 
the  trustees  to  a  Dean  and  chapter  was  not 
void  by  the  Statutes  of  mortmain,  the  rent 
not  being  perpetual. 

Held,  by  Q.  B.,  that  it  was  sufficient  to 
aver  in  the  avowry,  that  the  rent  reserved 
became  duo  and  in  arrear,  without  an  express 
averment  of  the  continuance  of  the  estate 
tail.     Semble  contnV,  by  Exch.  Ch.  on  error. 

Held,  by  Exch.  Ch.  on  error,  that  the 
avowry  was  bad  on  general  demurrer  for  not 
expressly  averring  attornment  by  the  terre- 
tenant  to  the  grant  by  the  trustees,  or  that 
such  grant  was  made  after  stat  4  Ann.  o.  16; 
and  the  defect  was  not  supplied  by  an  aver- 
ment that  the  rent  had  been  paid,  not  saying 
to  whom,  and  not  saying  that  the  payment 
was  in  the  life  of  the  grantor;  nor  by  an 
averment)  following  the  statement  of  the 
<  grant  by  the  trustees,  "  whereupon  and 
whereby"  the  grantees  became  and  were 
seised  of  the  rent,  and  an  averment  that  the 
rent  was  due  and  in  arrear  to  them.  Vigere 
T.  Dean  of  St.  PauFe,  911 

2.  Avowry  under,  what  it  must  show,  911. 
Ante,  1. 

III.  Trustees  for. 

1.  By  statute,  911.    Ante,  II.  1. 

2.  Grant  by,  911.    Ante,  XL  1. 

CUSTODY. 

t.  Allegation  of,  on  the  record,  148.    Cowspi- 
'     RACT,  1. 1. 

XL  Of  parish  registers,  700.    Rkouter,  L 

CUSTOM. 

T.  Traverse  of,  in  prohibition,  869.    Prohibx- 
TXOH,  III.  2. 


II.  Incidental  allegations,  869.    PROHismox, 
IIL2. 

DAMAGE. 

Appreciable. 
When  not  necessary :  wrongful  act  tending  to 
establish  %  right,  122.    Caxal,  L  1. 

DEATH. 

Of  ordinary :  vesting  of  administration  bonds, 

240.      EXEOUTOBS,  I. 

DEBT. 

L  Action  ot 
Against  county  treasurer  disobeying  order  ta 
pay  expenses,  759.    Committal,  IT 

II.  Assignment  of. 
Recitals,  781.    Dbbd,  L 

III.  Payment  of. 

1.  Payment  by  smaller  sum  with 
664.    Demand,  L  1. 

2.  By  bill  of  exchange,  496.    Aobxt,  L 

DECEPTION. 
L  Of  the  Crown. 
In  its  grant,  911.    Crowh,  II.  1. 

IL  Of  Court 
WilAil,  446.    Appbarabce,  L 

DECLARATION. 

t.  In  pleading :  generally. 

1.  Necessity  for  averring  plaintiff's  readia 
and  performance  of  conditions  precedent 

Assumpsit  on  an  agreement  *'  to  give  yearly 
free  to  the  plaintiff  during  three  years  twen^ 
tons  of  coals,  to  be  put  free  on  board  abip  at 
Cardiff  for  the  use  of  the  plaintiff:"  Breach, 
that  defendants  did  not  give  plaintiff  jreariy 
or  at  any  time  during  the  said  three  jrears 
twenty  tons  of  coals,  Ac. ;  in  the  terms  of  the 
contract  Held,  bad  for  want  of  an  averment 
by  the  plaintiff  that  he  was  ready  and  willing 
to  receive  the  coals,  and  Uiat  he  had  named 
a  ship  on  which  the  defendant  was  to  deliver 
them.     Armitagt  v.  Inaole,  73S 

2.  Denial    of  prematoie   allegationa,    482. 

ACOOUHT. 

3.  Plaintiff's    ownership,  when    snffleieBtly 
shown,  122.    Cabal,  L  1. 

II.  In  particular  instances. 

1.  For  abstracting  water  from  canal  for  on- 
authorited  purposes,  122.    Cabal,  L  1. 

2.  In  action  for  calls,  672.    Call^  IIL  I. 

8.  On  bill  accepted  with  a  eondition  for 
nawal,  891.    Bills,  L  1. 


DEDUCTIONS. 


DEPUTY. 
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DEDUCTIONS. 

tn  ascertaining  rateable  value,  571,  587.    Poor, 
VL 

DEED. 
L  Reeitalfl. 

Effect  u  an  estoppel :  whoso  language  they 

are. 

By  indenture  between  plaintiff  and  defend- 
ant reciting,  inter  alia,  that  defendant  had  ad- 
Taoced  money  to  0.  on  the  security  of  certain 
deeds,  and  that  defendant  was  interested  in 
those  deeds  to  that  extent,  and  that  it  had 
been  agreed  that  plaintiff  should  make  further 
advaoces  to  0.,  and  that  defendant  should 
assign  the  deeds  and  his  interest  therein  to 
plaintiff  as  a  security,  defendant'  assigned 
them  to  plaintiff,  and  oorenanted  that  the 
money  so  advanced  to  0.  by  defendant  was 
due  and  unsatisfied  to  him. 

In  an  action  on  this  deed,  assigning  as 
breach  that  the  money  was  not  due  at  the 
time  of  making  the  covenant : 

Held,  that  the  recital,  that  the  money  had 
been  advanced,  was  to  bo  taken  as  the  lan- 
guage of  the  defendant  only,  and  did  not 
estop  the  plaintiff  Ihim  saying  that  it  had  not 
been  advanced. 

Where  a  recital  is  intended  to  bo  an  agree- 
ment of  both  parties  to  admit  a  fact,  it  estops 
both  parties ;  but  it  is  a  question  of  construc- 
tion whether  the  recital  is  so  intended. 
StronghiU  v.  Bttek,  781 

IL  Estoppel  by. 

By  the  recitals,  781.    Ante,  L 
III.  Construction.     Cohstructiov,  III. 

DEFAMATION. 

L  Statute  of  limitations. 

Barred  by  publication  within  the  period  to 

plaintiff's  agent 

The  first  count,  in  an  action  for  a  libel,  was 
in  respect  of  a  newspaper  published  more  than 
seventeen  years  before  action  brought.  The 
Statute  of  limitations  being  pleaded :  Held, 
that  the  plea  was  negatived  by  proof  that  a 
single  copy  had  been  purchased  from  defend- 
ant for  plaintiff,  by  plaintiff's  agent,  within 
the  six  years. 

Other  counts  were  in  respect  of  other  li- 
bels, alleged  to  impute  to  plaintiff  the  libel- 
lous matter  charged  in  the  first  count,  which 
was  set  out  by  way  of  inducement  in  each 
count  The  libels  themselves,  in  these  other 
counts,  did  not  refer  to  that  in  the  first  count 
The  statute  of  limitations  was  pleaded  to  so 
much  of  these  counts  as  related  to  the  matter 
in  the  first  eount  Held,  that  the  plea  was 
negatived  as  to  those  eonnts  also ;  and,  Air- 
their,  that  it  was  not  neoessary  to  tell  the 
jury,  in  estimating  the  damages  as  to  sach 
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matter,  to  take  into  consideration  the  fkct 
that  the  only  publication  proved  had  been  tho 
sale  to  the  agent  Bruntwick,  Duke  of,  v. 
Harmer,  185 

II.  Publication. 

By  sale  to  agent  sent  by  plaintiff  to  buy,  185. 
Ant^,  I, 

DEPENDANT. 

I.  How   to  be  proceeded  against  when  ho  if 
abroad,  446.     Appbarakcb,  I. 

II.  Co-defendant    Co-DxrsiiDAMT. 


See  TivB. 


DELAY. 
DEMAND. 


I.  Letter  containing. 

1.  Admissibility  of,  in  evidence. 
Assumpsit  for  money  had  and  received. 

Plea :  Non  assumpsit.  Particular  of  demand, 
for  "cash  received  by  the  defendant  fVom  D., 
being  10«.  in  the  pound  on  a  debt  of  52/.  5s. 
at  one  time  due  from  plaintiff  to  defendant, 
Ufhiek  had  5«ew  previouifjf  paid  by  plaintiff  to 
defendant"  On  the  trial,  a  letter  from  D.  to 
defendant  was  received  in  evidence.  It 
stated  that,  through  an  oversight,  10s.  in  the 
pound  had  been  paid  to  the  defendant,  though 
the  debt  of  521.  5«.  had  been  previously  satis- 
fled  by  the  payment  of  ZUl.  lOs.  and  the 
deduction  of  discount,  and  it  requested  that 
defendant  would  return  the  amount  No 
answer  was  sent.  Evidence  wns  given  as  to 
the  payment  of  .^9/.  10«.  The  judge,  in  sum- 
ming up,  said  that  the  statements  in  the  letter 
were  no  evidence  of  the  truth  of  the  matters 
therein  stated,  bat  that  the  jury  might  draw 
an  inference  from  the  defendant's  silence  on 
receiving  such  a  demand.  And  he  left  it  to 
the  jury  to  say,  on  the  whole  evidence,  whe- 
ther the  debt  of  52/.  5«.  was  or  was  not  dis- 
charged before  the  payment  referred  to  by  D. 
Verdict  for  plaintiff. 

Held,  on  motion  for  a  new  trial,  that  tho 
letter  was  properly  received,  being  in  sub- 
stance a  demand,  and  containing  such  state- 
ments only  as  might  fairly  accompany  a 
demand :  and  that  there  was  no  misdirection, 
as  the  payment  of  a  smaller  sum,  with  dis- 
count, was  a  suflicient  discbarge  of  the  larger 
debt  to  bear  out  the  allegation  in  the  par- 
ticular.    Qaekill  v.  Skene,  664 

2.  Proper  contents  of  such  a  letter,  664.  Ante, 
1. 

3.  Inference  from  silence  in  respect  of,  664* 
Ante,  1. 

IL  Particulars  of  demand.    Particulars. 

DEPUTY. 
Plaoe  of  bosinoflf,  196.    Counr  Coort,  IL  1. 
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DETAINER 


DEVISK 


DETAINER. 
In  lunatic  asylnm,  349.    Poor,  XX.  2. 

DEVISE. 

L  Whether  for  life  or  in  fee. 
1.  Absence  of  words  of  inherituice. 

J.  Payne,  having  two  sons,  Edward  and 
John,  and  foar  danghtert,  Ann,  Elizabeth, 
Mary,  and  Sarah,  by  his  will  (dated  before  Ist 
January,  1838)  recited  that  he  had  surrender- 
ed,^>r  intended  to  surrender,  all  that  part  of 
his  estates  which  were  copyhold  to  the  use  of 
his  will.  He  gare  to  Edward  and  his  heirs 
and  assigns  for  ever  all  his  estates  lying  in 
N.,  on  condition  of  his  paying  an  annuity  to 
the  four  daughters,  '*or  to  the  heirs  of  their 
body,  share  and  share  alike.''  He  gave  to 
John  land  at  Stotfold  and  W.,  without  words 
of  inheritance,  but  adding,  "I  give  the  above 
to  him,  his  heirs  and  assigns,  for  ever,  upon 
condition"  of  paying  an  annuity  to  the  daugh- 
ters, "  or  the  heirs  of  their  body,  share  and 
share  alike."  He  gave  to  Ann  and  Sarah 
each  a  cottage,  without  words  of  inheritance. 
"I  give  unto  my  son  John  the  Meeting 
House,"  **  if  it  is  not  made  freehold,  to  save 
the  expense  of  so  many  fines.  But  my  will 
is  for  John  to  let  Edward,  Ann,  Elizabeth, 
Mary,  and  Sarah  have  equal  shares  with 
him,  the  same  as  if  it  was  freehold  and  gare 
amongst  thom.  I  give  all  the  land  I  bought 
of  Mr.  Burton,"  "  to  Ann,  Elizabeth,  Edward, 
John,  Mary,  and  Sarah  Payne,  as  likewise 
The  Meeting  House  and  appurtenances,  if  it 
made  free,  share  and  share  equally  amongst 
them.  If  John  refuse  to  let  them  have  share 
of  the  Meeting,  he  to  forfeit  all  his  Stotfold 
estate,  to  be  divided  amongst  them.  I  give 
unto  Edward  Payne  and  John  Payne  all  the 
estate  as  I  bought  of  Mr.  Reynolds,  lying  in 
the  parishes  of  G.  and  W."  **  equally  between, 
on  condition  of  their  paying  101.  a  year  to 
my  daughters,  their  heirs  or  assigns :  that  is 
to  say,  2L  a  year  to  Ann,"  Ac,  'Hheir  heirs 
and  assigns  for  ever."  The  will  gave  special 
directions  as  to  the  occupation  and  manage- 
ment of  the  Stotfold  property,  as  to  certain 
pecuniary  legacies  and  the  disposal  of  the 
surplus,  as  to  mourning,  funeral,  Ac,  and  ap- 
pointed a  trustee  and  executors.  The  will 
appeared  to  be  drawn  by  an  uninsUncted 
person. 

Held,  that  Ann,  Elisabeth,  Edward,  John, 
Mary,  and  Sarah  took  only  an  estate  for  life 
in  the  land  bought  of  Burton :  for  that  there 
were  no  words  of  inheritance  as  to  this ;  and 
the  rest  of  the  will  supplied  no  inference  of 
an  intention  to  give  more  than  a  life  estate : 
especially,  that  the  dause  for  forfeiture  of 
the  Stotfold  estate  was  by  way  of  penalty 
and  not  of  subatitution  lor  The  Mooting 


House ;  and  no  intention  therefore  eoald  be 
inferred  that  The  Meeting  Hooao  was  givsn 
in  fee  like  the  Stotfold  estate :  nor,  therefore, 
could  any  such  inferenee  be  made  as  to  the 
land  bought  of  Burton.    Doe  dcm.  Pu^w  t. 

2.  Inference  from  other  prorisions  in  the  will, 
512.    Ante,  1. 

II.  Provisions  for  failure  of  issue. 
Failure  of  issue  entitled. 

Testator  J.  devised  lands  to  his  wife  forbor 
life;  remainder  to  his  daughter  and  only 
child  E.  for  her  life ;  remainder  to  her  eldest 
son  R.  for  his  life ;  remainder  to  the  first  son 
of  the  body  of  R.  and  the  heirs  of  the  body 
of  such  first  son ;  and,  in  default  of  soeh  ieaae, 
to  the  second,  third,  and  every  other  son  of 
the  body  of  R.,  severally  and  sneeessiTeiy, 
with  like  remainders  over :  remainder,  faiiiag 
such  issue  of  R.,  to  the  second  son  of  K  for 
his  life,  in  case  he  should  not  beoooie^  or 
should  not  continue,  seised  of  the  real  estates 
of  M.  D.  deceased,  under  M.  D.'s  wiU,  with 
like  remainders  over,  subject  to  the  same  eea- 
dition :  remainder,  failing  such  issoe  of  the 
second  son,  to  the  third  and  every  other  son 
of  E.,  severally  and  snccesaively,  with  like 
remainders  over,  subject  to  the  same  eondi- 
Uon. 

It  was  then  declared  by  J.'s  will  th«l»  if 
the  said  second  soi^  of  B.  or  any  son  of  the 
said  E.,  should  at  any  time  become  seised  of 
the  real  estates  of  M.  D.  by  virtue  or  in  eoa- 
sequence  of  his  will,  such  son  should  not,  nor 
should  any  heir  of  his  body,  take,  have,  or 
enjoy  any  estate  or  interest  in  the  now  de- 
yised  estates,  so  long  as  he  should  be  so 
seised,  but  the  same  should  go  over  to  the 
next  in  succession  of  E/s  sons,  and  the  bein 
of  his  body,  as  if  the  son  so*  seised  of  the  es- 
tates of  M.  D.  were  dead  without  issue :  bat 
that,  if  such  last-mentioned  son  should  after- 
wards become  disabled  by  any  eonditioii  in 
the  will  of  M.  D.  from  continuing  to  hold  his 
estates,  then,  as  soon  as  he  should  have  quit- 
ted possession  thereof,  he  should  and  might 
have,  hold,  and  enjoy  the  now  devised  estates 
according  to  the  above  limitations.  Then 
came  the  following  clause. 

Provided  that^  if  ray  said  daaghter  (E.) 
"  shall  hare  no  issue  male  of  her  body  living 
at  her  death,  or  no  such  issue  nude,  as  shall 
be  entitled  by  the  true  meaning  of  this  my 
will  to  my  real  estates  hereby  limited  and 
settled  as  aforesaid,  then  and  in  either  of  those 
oases  I  devise  all  my  said  real  estates^  sab- 
jcct  respeettvely  as  aforesaid,  to  all  the  daegh- 
ters,  if  more  than  one,  of  the  body  of  my 
said  daughter,  who  shall  be  living  at  her 
death,  as  tenants  in  common,  and  their  heirs 
respectively,  with  eiois  remaiaders"  in 
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of  SO  J  one  or  more  of  fheni  dying  ander  the 
«ge  of  31  wichont  i«8ae;  '*and,  if  there 
■hoald  be  but  one  sneh  dMighter  living  at 
my  eaid  daughter*!  deoease,  and  no  istve  of 
any  other  sach  daughter  then  in  being,  then 
to  each  only  surviving  daughter  and  her 
heira."  Then  followed  a  provifion  for  the 
ease  of  daughters  dying  in  E/s  lifetime,  leav- 
ing  issue:  and,  in  ease  E.  should  have  no 
issue  of  her  body  living  at  her  death,  devise 
to  such  person  and  for  such-  estate,  as  E. 
should  by  deed  or  will  appoint  Devise,  for 
want  of  such  appointment,  and  subject  there- 
to, and  to  the  several  limitations  and  charges 
of  the  will,  to  testator's  right  heirs.  And  all 
the  residue  of  his  estate,  not  before  effectually 
disposed  of,  testator  gave  to  his  said  wife. 

M.  D.,  by  his  will  (prior  to  that  of  the  above 
testator),  devised  his  lands  to  his  nephew  Sir 
J.  E.,  Baronet,  the  husband  of  J/s  daughter 
B.,  for  his  life,  remainder  to  the  second  and 
all  the  other  sons  of  Sir  J.  E.  (excluding  the 
eldest),  severally  and  successively,  according 
to  priority  of  birth,  and  to  the  heirs  male  of 
the  bodies  of  suoh  sons  (ezelnding  the  eldest 
■on,  as  above)  respectively;  remainders  to 
the  other  nephews  of  M.  D.  in  sueeession, 
with  remainders  to  the  first  and  other  sons  of 
each  nephew,  respectively,  and  the  heirs  male 
of  the  bodies  of  suoh  sons,  respectively :  re- 
mainder to  M.  D.'s  righ  t  heirs.  Proviso,  that, 
if  the  title  of  Baronet,  vested  in  Sir  J.  E., 
should  descend  to  bis  second  or  other  son,  or 
any  person  to  whom  the  lands  of  M.  D.  were 
limited  by  his  will,  before  or  at  the  time  when 
such  son  or  person  should  be  in  possession, 
the  whole  estate  and  interest  therein  limited 
to  him  by  M.  D.'s  will  should  cease  as  if  he 
were  dead,  and  the  person  next  in  remainder 
should  be  entitled  to  enter  upon  and  hold 
such  lands. 

The  wife  of  J.  the  first-mentioned  testator 
entered  under  hia  will,  and  held  for  her  life. 
E.,  his  daughter,  died  in  bis  lifetime,  intes- 
tate, having,  at  the  time  of  her  death,  two 
sons  and  several  daughters  living.  Her  eld- 
est son  entered  on  the  death  of  the  testator's 
widow,  and  died  without  having  had  issue. 
The  other  son  of  E.  was  already  deceased, 
not  having  had  issue.  Several  of  the  daugh- 
ters survived,  and  claimed  the  devised  estates 
of  J.,  against  a  devisee  of  the  elder  brother. 

Held  that,  on  a  correct  grammatical  con- 
struction of  the  proviso  in  J.'s  will,  the  de- 
vise to  B.'s  daughters  took  effect  if  E.  should 
have  no  issue  male  of  her  body  living  at  her 
death,  or  if,  then  or  at  any  subsequent  time, 
■he  should  have  no  eueh  issue  male  as  would 
be  entitled  under  J.'s  will;  the  restrictive 
words  "  living  at  her  death"  not  being  com- 
mon to  both  alternatives. 

And  that  this  eonstniotion  agreed  with  the 


intentions  of  the  testator  J.,  to  be  inferred 
from  the  context  of  his  will,  the  provisions 
in  the  will  of  M.  D.,  and  the  other  circum- 
stances of  the  family.     WtUon  v.  EtUn,  266 

III.  Exclusion  of  devisee  on  certain   contin- 
gencies. 

1.  To  prevent  two  certain  estates  being  vested 
in  the  same  person,  256.     Ante,  II. 

2.  Difference  between  forfeiture  and  substi- 
tution, 512.    Ante,  I. 

DIRECTION. 
Of  warrants,  759.    Committal,  IV. 


DIRECTOR. 


COMPAMTy  JY. 


DISCHARGE. 
L  Of  debt 
By  payment  of  a  smaller  sum,  with  disooun^ 
664.    Dbmahd,  I.  1. 

II.  Of  debtor. 

After    twelve    months'    imprisonment^    403. 
Costs,  L 

III.  Of  lonadc,  318.    Poor,  XVIL  1. 

DISCONTINUANCE. 
In  criminal  procedure. 
I.  When  not  available  for  co-defendant,  148. 

COHSPIRACT,  L  1. 

IL  When  they  merely  affect  outlawry,  148. 
COHSPIRACT,  I.  1. 

DISCRETION. 

Of  justice  to  refuse  to  hear  information  for  in- 
dictable misdemeanor,  396.  JusncM  or  thm 
Pbacb,  VL 

DISCOUNT. 
Page  664.    Dbmahd^  1. 1. 

DISHONOUR. 
Notice  of,  200.    Bills,  IIL 

DISMISSAL. 

Of  appeal:  judgment,  421.  Appbal^  VIL  1, 
425.    Poor,  XXIIL  1. 

DISORDERLY  HOUSE. 

Removal  of  indiotaent»  668.  *  Obstiobari, 
VIIL  1. 

DISTRESS. 
I.  For  rent 

1.  What  general  deacriptioii  railHaBt  in  bo- 
tiee,  625.    AoQunTAi^  L 

2.  For  rent  ■ervioe  converted  iato  rtnt  seek, 
911.    Cbowm,  U.  1. 
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DISTRESS. 


ESTATE. 


II.  By  subject  ob  the  Crown,  911.    Crown, 
II.  1. 

DISTRINGAS. 
To  compel  appearance,  446.    Appearance,  I. 

DISTRIBUTIONS. 
Statute  of,  240.    Executors,  L 

DIVISIBILITY. 
Of  orders  of  justices,  344.    Poor,  XVII.  2. 

DOCKS. 
Rateable  ralne,  587.    Poor,  VI.  2. 

* 

DOCUMENT. 
Proper  custody.    Custody. 

DRAWINGS. 
Reference  to,  in  pleading,  363.    Patent,  II.  1. 

DUES. 
Ecclesiastical. 
Mortuaries,  1.    Mortuary. 

EASEMENT. 

Ejectment  so  as    not   to    interfere  witb,  81. 
Crown,  I.  1. 

ECCLESIASTICAL  COURT. 

I.  Questions  not  triable  by. 

Custom  to  repair  cbancel^  869.    PROHiBrrxoN, 
IIL  2. 

II.  Parish  or  not  a  parish,  869.    Prohibition, 
IIL  2. 

ECCLESIASTICAL   LAW. 
I.  Death  of  ordinary,  240.    Executors,  I. 
IL  Mortuaries,  1.    Mortuary. 

EJECTMENT. 
Possession. 

So  given  as  not  to  interfere  with  defendant's 
easement,  81.    Crown,  I.  1. 

ENCLOSURE. 
I.  Making,  stopping,  and  diverting  highways. 
1.  Effect  of  alterations  on  liability  to  repair. 

By  an  enclosure  act,  incorporating  stat  41 
G.  3,  c.  109  (the  General  Enclosure  Act  in 
force  at  the  time),  the  Commissioners  for  en- 
closing certain  common  lands  were  autho* 
rized  to  stop  up,  divert,  or  alter  any  public 
ways  over  the  waste,  with  the  concurrence 
of  two  justices.  They  were  also  empowered 
to  set  out  new .  ways,  which,  when  eertified 
by  two.  justices  to  be  complete,  were  to  be 
repaired  by  the  parish.    Before  the  enclosure 


act,  a  pnblie  bridleway  led  across  a 
There  was  no  definite  track  where  the  laB«l 
lay  open.  The  Commissioners  ordered  the 
common  to  be  enclosed,  and  set  oat  a  road 
thirty  feet  wide,  with  the  same  termini  and 
in  the  same  line  as  the  old  bridleway,  aad  is 
their  award  directed  that  it  thoald  be  a  pab< 
lie  bridleway  and  a  private  carriage  road  for 
certain  persons,  who  should  keep  it  in  repair. 
The  road  was  set  out  accordingly.  On  the 
trial  of  an  indictment  against  the  parish  for 
not  keeping  it  in  repair,  no  order  or  eertificats 
of  justices  was  proved. 

Held :  That  the  old  public  way  was  nevei 
effectually  stopped ;  that  the  defloed  road  set 
out  was  in  effect  the  same  way ;  aod  that  the 
parish  were  still  liable  to  repair  it  as  a  bridle 
road,  and  were  not  exonerated  by  the  fiut 
that  it  was  now  set  out  as  a  private  earriage 
road  also.  Megttw  v.  Orieklade  Saint  Samp- 
ton,  73d 
2.  What    not   an    effectual    stopping,    733. 

Ante,  1. 

IL  Repair  of  ways. 

1.  Effect  of  award  that  individuals  shall  re- 
pair, 735.    Ante,  I.  1. 

2.  Effect  of  way  being  made  public  bridleway 
and  private  carriageway,  735.     Ante,  L  1. 

3.  Effect  of  justice's  certificate  not  being  ob- 
tained, 735.    Ante,  L  1. 


ENDORSEMENT. 

Of  one  order  on  a  previous  order,  221. 
XIV. 


Poor, 


EQUITY. 

I.  Generally. 

1.  Judicial  notice  of  principles  of,  604.    Exe- 
cutors, V. 

2.  Equitable  right  distinguished  from  eqaits- 
ble  estate,  110.    Poor,  XL  1. 

3.  Remedy  in,  139.    Adyowsoh,  L 

II.  Creditor's  bill. 

Effect  on  rights  of  executor,  604.    Ezrcc- 
T0R8,  V. 

ERROR. 

In  criminal  cases. 

Brought  by   one  of  several   co-defcndantf, 
148.    Conspiracy,  1. 1. 

ESTATE. 
L  Tail. 

1.  Whether  there  is  any  presnmptiott  that  it 
continues,  911.    Crown,  IL  1. 

2.  Grant  of  rent  determinable  on  lailiire^  91 L 
Crown,  IL  1. 

IL  Equitable. 

Distinguished    from    eqniikbla    right,    110. 
Poor,  XL  1. 


BSTATK 


FEES. 
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IIL  Pleading. 
The  deveatlDg  of  a  TMled  mUte,  482.    Ac- 

COUlfT. 

rV.  S«tdement  by,  327.    Poon,  XL  4. 
V.  S«€  also  Detise. 

ESTOPPEL. 

I.  From  di9pQtiDg  matters  of  which  the  Court 
takeji  Judicial  notice,  504.    Executors,  V. 

IL  By  recital  in  a  deed,  781.    Deed,  L 

III.  From  disputing  a  particular  eoBstraction, 
801.    Bills,  L  1. 

EVICTION, 

When  not  a  failnrs  of  oonsidenlioB,  62t.  Vbn- 
noRS,  IV.  3. 

EVIDENCE. 
L  Hatters  not  controvertible  by. 
Principles  of  equi^  of  which  the  Court  takes 
judicial  Botiee,  6%i.    Executors,  V, 

II.  Admissions. 

1.  By  «lerlE  to  guardians,  as  evideaoe  against 
one  of  the  townships,  287.    Poor,  XII.  1. 

2.  Conduct  of  parish  admitting  existence  and 
effect  of  certificate,  611.    Poor,  XIIL 

3..  Inference  from  the  silence  of  a  party  on 
whom  a  demand  is  made,  ((64.  Dbhahd, 
LI. 

III.  Extrinsic,  to  explain  written  documents. 

To  negative  jurisdiction  apparent  on  faoe  of 
order,  1.    Mortuary. 

IV.  Documentary :  admission  under  Reg.  Gen. 
Hil.  4  W.  4. 

Waiver  of  objections  on  ground  of  interlinea* 
tion,  202.    AoMissioK,  L 

V.  Production  of  document 

Not  necessary  when  the  existence  and  effect 
is  admitted.  Oil.    Poor,  XIIL 

VL  Documentary:  proper  custody.    Custodt. 
VII.  Documentary:  interiineations. 

Objection,  how  waived,  202.    Aomssioif,  I. 
VIIL  In  pleading. 

Omission  to  traverse  allegations  of  evidence, 
869.    Prohibitiov,  III.  2. 

IX.  Pleading  to  evidence. 
Plea  disaUowed,  672.     Call,  IIL  1. 

EXAMINATION. 

Of  prisoners.  . 

Remand  for  re-examination;  expenses,  769. 
CoxkiTTAL.  IV. 


EXCESS. 
Of  authority,  425.    Poor,  XXIIL  1. 
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•     EXECUTION. 
L  Sequestration,  825.    Benefice,  IIL  1. 
IL  Discharge  of  prisoner  after  twelve  months. 
For  costs  of  prohibition,  403.    Costs,  I. 

EXECUTORS  AND  ADMINISTRATORS. 
I.  Administration  bond. 
In  whom  vested  in  case  of  death. 

A  bond  given  to  the  Ordinary  by  an  ad- 
ministrator,  under  the  Statute  of  Distribu- 
tions (22  4  23  C.  2,  c  10),  passes,  on  the  Or- 
dinary's death,  to  his  personal  representative, 
and  not  to  his  successor.    ifowUy  v.  Knight, 

240 

IL  Of  public  functionaries,  240.    Ante,  I. 

IIL  Executor  de  son  tort. 

Of  rightlbl  executor. 

-  Debt  on  bond  by  plaintiffs  as  executors, 
against  defendant  as  executrix  of  one  Susan- 
nah Scott,  who  was  executrix  of  W.  N.  Plea 
that  Susannah  died  intestate,  without  this 
that  the  defendant  ever  was  rightful  executrix 
of  the  said  Susannah. 

Held,  on  special  demurrer,  that  the  plea, 
though  gpod  in  form,  was  no  answer  to  the 
action,  for  an  executor  de  son  tort  of  a  right- 
ful executor  is  liable  in  the  same  manner  as 
a  rightful  executor  for  the  debt  of  the  original 
testator.     Meyriek  v.  Aacfersoa,  719 

IV.  Executor  of  executor. 

Action  against:  plea  denying  execut'vrship, 
719.    Ante,  lU. 

V.  Creditor's  bill  for  administration. 
Effect  on  executor's  rights. 

A  bill  filed  by  a  creditor  of  a  deceased  tes- 
tator, for  the  administration  of  the  estate 
under  the  direction  of  the  Court,  does  not  of 
itself  suspend  or  control  the  executor's  right 
to  dispose  of  the  property  and  make  a  good 
tiUe. 

The  Courts  of  common  law  take  judicial 
notice  of  this  principle  of  equity ;  and  evi- 
dence to  show  a  contrary  practice  is  not  ad- 
missible.    Neevf  V.  Bnrragt,  504 

EXPENSES. 

I.  Of   examination,    conveyance,    and    midn- 
tenance  of  pauper  lunatic.  Poor,  XVI.  XVIL 

II.  What  to  be  deducted  in  ascertaining  rate* 
able  value,  587.    Poor,  VL  2. 

m.  Of  conveying  prisoner  to  gaol,  759.    Com- 
mittal, IV. 

FALSE  PLEADING. 
Setting  aside,  418.    Plea,  I. 


FEES. 
L  In  action  in  form&  pauperis,  552. 

8d2 


Pavpmb 
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FEES. 


FRIENDLY  SOCIETY. 


II  Demmndable  by  the  olerk  of  the  papers 
of  the  Qaeen's  Prison,  820.  Clbbk  of  thr 
Papirs. 

III.  Of  justice'!  clerk  in  Metropolitan  police 
district,  742.    Clerk  to  Jostics,  I.  1. 

FELONY. 

Action  for  felonious  demolition  hj  rioters,  704. 
Mine,  I. 

FERRT. 
L  Title  to :  when  attached  to  land,  25.    Cox- 

PBHSATION,  L 

II.  Under  what  words  it  will  pass,  25.    Cox- 

PCHSATIOK,  I. 

III.  Obstruction  of,  25.     Coxpbhsatioh,  I. 

FILIATION. 
Page  74.    Bastard,  L  I. 

FINALITY. 

I.  Of  findings  of  justices,  229.  Highway,  IT.  1. 
].  MoRTUART,  43.    Fribmolt  Socibtt,  I. 

II.  Of  committal  by  Vice -Chan  eellor  for  breach 
of  objectionable  order  of  Lord  Chancellor, 
554.    Habeas  Corpus,  I.  I. 

III.  Decision  of  judge  in  favour  of  his  own 
juriadiction,  when  not  final,  710.  Cocitty 
Court,  IIL 

lY.  Dismissal  of  applications,  when  not  final, 
74.    Bastard,  L  1. 

FIXTURES. 

No  deduction  for,  in  ascertaininaf  rateable  value, 
587.    Poor,  VI.  2. 

FOOTWAY. 
Pttblio.    Highway. 

FOREIGNER. 

Lutbility  of  agent  contracting  for  foreign  prin- 
cipal, 405.    Agbht,  IL 

FORM. 
Statutory. 

I.  Sufficiency  and  construction,  229.  High- 
way, II.  I. 

II.  Variation  from,  349.    Poor,  XX.  2. 


FORMALITY. 


Irregularity. 


FRAUD. 

f.  In  obtaining  Act  of  parliament  not  an  ad- 
missible defence,  672.    Calls,  III.  I. 

IL  In  obtaining  subscriptions,  pleaded  to  action 
for  calls,  672.     Calls,  IIL  L 


FRIENDLY  SOCIETY. 
L  Locality  of  the  Society. 

Where  the  business  is  transacted  in  difiereiii 
jurisdictions. 

By  the  rules  of  a  Friendly  society,  any 
member  rendered  by  illness  incapable  of 
working  was  to  receive,  as  long  as  he  con- 
tinued unable  to  work,  a  weekly  allowanee, 
and  was  not  allowed  to  do  any  kind  of  work 
except  receiving  or  paying  money,  giving 
verbal  orders, or  signing  his  name;  any  mem- 
ber attempting  to  defraud  the  Society  was 
to  be  excluded:  all  matters  in  diopnte  be- 
tween the  Society  and  any  individual  mem- 
ber were  to  be  referred  to  arbitration;  the 
arbitrators  were  to  bear  evidence  oo  both 
sides,  and  their  decision  was  to  bind  all  par- 
ties and  be  finaL 

Justices,  under  stat  4  A  5  W.  4,  c.  40,  a. 
7,  made  an  order,  finding  that  it  was  proved 
before  them,  on  oath,  that  J.  had  been  a  meni> 
ber  for  eighteen  months ;  that,  by  the  rules, 
disputes  were  to  be  referred  as  above ;  that, 
for  nine  calendar  months,  J.  was  by  illoesa 
rendered  incapable  of  working,  and  receiired 
a  weekly  allowance,  till  the  Society  refused 
to  pay  him,  and  expelled  him ;  that  a  dispute 
thereon  arose,  which  was  referred  to  arbitra- 
tors in  pursuance  of  the  rules ;  that  the  arbi- 
trators had  been  called  on  by  J.  to  hear  eri. 
dence  on  both  sides,  and  to  make  their 
award,  but  had  wholly  neglected  and  re/meed 
to  make  such  award  ;  that  J.  complained  to 
a  justice,  and  obtained  a  summons  against 
the  president,  who,  with  J.,*  appeared  before 
the  justices  making  the  order ;  and  the  jus- 
tices by  the  order  found  the  allegations  to 
be  true,  and  ordered  J.  to  be  reinstated  in 
the  Society. 

The  order  was  brought  up  by  certiorari,  and 
motion  was  made  to  quash  it,  on  affidavit 
that  the  parties  had  met  before  the  arbitra- 
tors, when  evidence  was  given  on  the  part 
of  the  Society,  and,  J.,  being  called  upon  for 
his  defence,  said  that  the  evidence  was  true, 
adding  that  he  had  witnesses  as  to  his  cha- 
racter (which  was  not  in  dispute),  and  no 
other  witnesses:  whereupon  the  arbitratora 
awarded  that  J.  should  be  expelled :  and  that 
these  facts  had  been  proved  before  the  jus- 
tices. 

In  answer,  it  was  sworn  that  J.  had  been 
charged  with  an  act  amounting  to  working 
while  receiving  the  allowance ;  that  he  had, 
at  the  meeting  before  the  arbitrators,  tendered 
evidence  material  to  the  merits  of  the  ease ; 
but  that  the  arbitrators  had  refused  to  hear 
it,  and  had  decided  ex  parte  on  the  evidence 
given  for  the  Society ;  and  that  J.  had  not 
stated  as  alleged  in  the  affidavit  on  the  other 
side. 

Held :  that  the  finding  by  the  justices  of 
the  arbitrators  having  neglected  to  award 
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WM  nol  ooncltuive,  that  being  a  fact  prelimu 
nary  to  the  jurisdiction  of  the  Justices  :  but 
that,  there  being  contradictory  evidence  be- 
fore the  jnstieee  on  the  question  whether  the 
arbiirators  had  refused  to  bear  evidence  on 
behalf  of  J.,  the  justices  were  warranted  in 
oonsideriag  the  refusal  proved ;  and,  if  t^ey 
did  so  consider,  in  finding  that  there  was  no 
award  according  to  the  rules  of  the  Society ; 
and  therefore  that  their  order  was  not  made 
without  jurisdiction,  and  was  good. 

It  was  deposed  that  the  Society  was  formed 
within  the  borough  of  Leeds,  which  is  within 
the  West  Riding  of  Yorkshire,  but  has  a  Court 
of  Quarter  Sessions,  and  justices  with  exdn- 
iive  jurisdiction ;  that  all  the  meetings  were 
held,  and  all  the  business  transacted,  and  the 
award  made,  within  the  borough  ;  but  that  J. 
resided,  and  the  act  with  which  he  was 
charged  took  place  in  the  West  Riding,  with- 
out the  borough. 

Held :  that  the  justices  of  the  West  Riding 
had  jurisdiction  to  hear  J/s  complaint  and 
make  the  order.     Regina  t.  Grant,  43 

IL  Reinstating  member  after  expulsion. 

1.  Order  of  justices:  not  conclusive  as  to 
preliminaries  to  jurisdiction,  43.     Ante,  I. 

3.  Order  of  justices :  of  borough  or  county, 
43.     Ante,  I. 

3.  Order  of  justices :  jurisdiction  to  decide  on 
conflicting  evidence,  43.    Ante,  L 

III.  Settling  disputes  by  arbitration. 

Award  after  refusal  to  hear  evidenoe  treated 
as  no  award,  43.     Ante,' I. 

GAOL. 

I.  Expenses  of  con  veying  committed  prisoners  to 
and  from  gaol. 

1.  Where  the  expenses  are  incurred  by  a 
Metropolitan  police  constable,  769.  Com- 
mittal, IV. 

2.  Where  the  warrant  and  order  are  by  a 
Metropolitan  police  magistrate,  759.  Com- 
mittal, IV. 

3.  Where  the  delivery  for  re-examination  is 
with,  and  where  it  is  without,  a  magistrate's 
order,  759.     Committal,  IV. 

IL  Obedience  to  orders. 

1.  Duty  of  treasurer  to  obey  order,  759. 
Committal,  IV. 

2.  Order  how  enforced,  759.    Committal,  IV. 

QKNBRALITY. 

L   In    notice    of  objections    to   patent,    863. 
Patbmt,  IL  1. 

IL  In  notice  of  distress,  625.    Acquittal,  I. 

GENERAL  WORDS. 
Page  25.    Comprksatiow,  L 


GRANT. 
I.  By  the  Crown. 

1.  Under  a  statute  which  does  not  aatboriie 
the  grant,  911.    Crown,  IL  1. 

2.  Presumption  that  the  truth  appears  on  the 
face  of  the  grant,  911.     Crowk,  IL  1. 

3.  Deception,  911.     Caowit,  IL  1. 

IL  Operation. 

1.  Operating  in  a  dilTerent  way  tnm  what 
was  intended,  911.    Crows,  IL  1. 

2.  Converting  a  rent  service  into  a  rent  seek, 
911.    Crowv,  II.  1. 

III.  By  trustees  for  the  Crown. 

1.  Attornment  of  terre-tenant,  911.    Csowv, 
ILL 

2.  After  stat  4  Aop.  o.  16,  911.     Crown, 
ILL 

8.  Actual  seisin  under,  911.    Crowm,  1. 

rV.  Pleading  title  under  grant  by  the  Crown 
and  its  trustees. 

Avowry  for  rent  seek,  what  it  most  show, 
911.    Crowm,  IL  1. 

GRIEVANCE. 
Page  789.    Poor,  V. 

HABEAS  CORPUS. 

Ad  snbjiciendam. 

I.  Affidavits  contradictory  or  explanatory  of 
return. 

1.  When  not  allowed  to  be  filed. 

Habeas  corpus  ad  subjiciendum.  Return : 
Committal  by  order  of  the  Vice -Chancellor 
of  England,  for  breach  of  an  injunction  or. 
dered  by  the  Lord  Chancellor.  The  order 
was  signed  C.  C,  which,  it  was  suggested, 
were  the  initials  of  ''  Cotterham,  Chancel- 
lor" On  motion  on  behalf  of  the  prisoner  for 
time  to  file  affidavits,  for  the  purpose  of  show- 
ing that  Lord  Cuttrrham  had  a  personal  in- 
terest in  the  cause,  and  therefore,  as  the  pri- 
soner contended,  that  his  injunction  was 
▼old: 

Held,  That  the  Court  will  not  grant  time 
to  file  affidavits,  for  the  purpose  of  disclosing 
matters  not  apparent  on  the  retam  to  a  ha- 
beas oorpus,  unless  the  nature  of  the  facts  to 
be  sworn  to  is  suggested,  and  it  appears  such 
affidavits  might  be  available. 

And  in  this  case  liberty  to  file  the  proposed 
affidavits  was  refused,  as  the  order  of  com- 
mittal was  that  of  the  Viee-Chancellor,  who 
had  jurisdiction  to  decide  whether  there  was 
proper  ground  for  a  committal,  and  this  Court 
could  not  review  such  decision.    Re  Dime*, 

554 

2.  Time  when  not  allowed  for  flllig,  '(54. 
Ante,  L 
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IL  Objectiooi  to  connnittal. 

Interait  of  judge,  554.    Ante,  1. 1. 
IIL  Wbiit  deeliioDs  not  eo  rertewed. 

1.  Committal  bj  judge  having  jorisdietion  to 
decide  on  the  objection  relied  on,  554. 
Ante,  L  1. 

2.  Committal  by  the  Vioe-Chaneellor  for 
breach  of  objectionable  older  of  Lord 
Chancellor,  554.    Ante,  L  1. 

HIGHWAY. 

L  Liabilitj  to  repair :  genenlly. 
I.  Under  endoffore  awarde,  735.  Bhclosvrx, 

LI. 
S.  When  by  different  persons  for  different 

porposes,  735.     Bkclosurb,  L  L 
8.  Liability    to   repair,  not   a   subject   for 

reference,  544.    Arbitkatioiv,  L  3. 

II.  Liabilitj  to  repair :  apportionment  hi  ease 
of  intervecting  boandary. 
1.  Bzistenoe  of  the  boundary  essential  to  the 
jurisdiction. 

The  Highway  Act,  5  A  9  W.  4>  e.  50,  s.  58, 
enacts  that,  where  the  boundaries  of  parishes 
pass  across  or  through  the  middle  of  a  com- 
mon highway,  justices  in  special  sessions 
may,  on  complaint,  summons,  and  hearing, 
apportion  the  fotare  liability  to  repair  be- 
tween the  parishes :  Proriso,  that,  in  the  case 
of  such  highway,  the  repair  of  any  part  of 
which  belongs  to  any  body  politic  or  eorpo- 
rate,  or  to  any  j^ermm,  ty  (Ae  nrasofi  of  termm 
of  any  lands,  or  otherwite  Aowsoever,  the  same 
proceedings  may  be  adopted. 

Two  justices  made  an  order  of  apportion- 
ment under  sect  58,  in  the  form  given  by  the 
schedule.  No.  14,  to  the  statute,  which  form 
does  not  contain  any  express  finding  as  to 
boundary.  On  appeal  to  the  sessions  against 
this  order,  eridence  was  heard  on  the  ques- 
tion, whether  or  not  the  highway  was  upon  a 
parochial  boundary;  the  appellants  denied 
the  jurisdiction  of  the  two  justices,  because, 
as  they  contended,  the  highway  did  not  ap- 
pear to  be  on  such  boundary :  the  respondents 
argued  that,  eren  if  it  were  not  so,  the  jus- 
tices had  jurisdiction  under  the  proriso.  The 
Sessions  confirmed  the  'order,  but  stated  a 

'  case,  setting  forth  the  facts  in  eyidence  on 
the  question  of  boundary,  and  the  objection 
taken  to  the  jurisdiction,  and  adding  that,  if 
the  Court  of  Queen's  Bench  should  be  of 
opinion  that,  under  the  cireumetancee  elated, 
the  road  oould  be  dirided,  Ac,  by  the  said 
order  of  justices  under  the  prorisions  of  the 
statute,  the  order  of  Sessions  was  to  be  con- 
firmed ;  if  not,  both  orders  to  be  quashed. 

Held  that,  upon  the  case  so  stated,  this 
Couti,  though  the  order  of  justices  was  made 
in  the  statutory  form  and  confirmed  at  Ses- 


sions, night  go  into  the  whole  qvcstioa  TMsed 
by  the  ease;  namely,  whether  there  waa  evi 
denee  of  a  boundary  intcrseeting  the  high- 
way, or,  if  not,  whether,  upon  the  eri^cBCfl. 
the  two  justices  appeared  to  hare  had  j«ris. 
diction  under  the  proriso. 

Held  that  the  ease  did  not  cone  within  lh« 
enactment  of  sect.  58,  as  the  eridenea  did 
not  show  a  boundaiy  intcraeetiag  the  high- 
way. And  that  the  proriso  did  not  apply. 
Orders  quashed.    Eeffina  r.  PerhimB,        229 

2.  Proriso  as  to  other  than  the  eemsaoii  law 
liabilities^  229.    Ante,  1. 

3.  Special  ease  showing  no  eridence  m  aa^ 
port  of  the  orders,  229.    Ante,  1. 

III.  Line  and  termini. 

Bffeet  of  defining  the  line  of  a  highway  pre- 
riously  ncrt  definite,  735.    BncLoauBS,  L  1. 

IV.  Bridleway. 

Bffeet  of  enclosure  award  that  a  public  bridle- 
way shall  be  a  prirate  carriageway,  735. 
ElCCLOSITBS,  L  1. 

V.  Footway.  ^ 
Obstruction  by  railways,  687,  899.    Bbhwk. 

VI.  Under  railway  bridges. 

What  width  and  how  measured,  tf87.  Briimk. 

VIL  Stopping  and  direrting. 

Under  enclosure  Acts  and  awards,  735.  K»- 
cLosume,  I.  1. 

HUNDRBD. 

Action  agunst 

For  felonious  demditioa  by  riotei%  794. 
Mont,  I. 

ILLEGALITY. 

When  not  too  late  to  object,  529,  544.    Arbi- 
TKATIOH,  1. 1,  3. 

IMPLICATION. 
Of  contracts,  832.  Lihdlord  aha  TxHASTy  L 1. 

IMPRISOWMEIH'. 
L  Judgment  of. 

On  sereral  counts  of  an  indietmeaty  81. 
AvFiDAnr,  L 

II.  Discharge  after  twelre  months'  fa 
ment  403.    Costs,  I. 

m.  See  also  CoimirEjncirT. 

IKCOMB  TAX. 

Ifot  deducted  in  ascertaining  rateaMa 
587.    Poor,  VI.  2. 


INDICTMEin'. 
I.  In  particular  instances. 
1.  For  eonspimcy  to  obtnin  stock 


INDICTMENT. 


IRREGULARITY. 
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adainistrstion  taken  out  on  false  afBdayits, 

148.      CORSPIRACT,  I.  I. 

2.  For  peijary  in  afBdAvU  to  hold  to  bail,  31. 
ArriDATiT,  I. 

n.  Several  ooants. 
Form  of  Jadgmeoty  31.    AwFtDAyrr,  L 

IIL  OTortaets. 
Jadgment  on  the  misdemeanor  disclosed  hj, 
148.    ConpiEAor,  L  1. 

lY.  Reference  of  the    matters  of,  629,  544. 
ABBITBi.TI0ir,  L  1,  3. 


From 


INFERENCE. 
664.    DxMAHD,  L  L 

INFERIOR  COURT. 


Finding  of,  aa  to  jnriadictton,  710.    Cousrr 
C«DBT,  IIL 

INFORMATION. 
Form. 
Need  nol  negative  interest  of  jnstioee,  If  11, 

18.      MOBTUABT. 

INJUNCTION. 

Bj  Chancellor  interested  in  the  subject-matter, 
5M.    Habbas  CoRPca,  I.  1. 

INJURY. 

Bj  wrongful  act  tending  to  establish  a  right, 
122.     Cabal,  I.  1. 

INQUISITION. 
Place  of  taking,  25.    Cohpbksatiov,  L 

INSURANCE. 

L  Insurable  interest 
Profit  on  cargo  already  resold. 

Plaintiff  in  London  contracted  to  buy  of  D. 
6000  bags  of  rice,  to  arrive  from  Madras  bj 
the  ship  E.  B.  before  the  end  of  May :  and 
he  contracted  with  W.  to  sell  him  the  same 
rice,  to  arrive  as  above,  at  an  advanced  price. 
Plaintiff  then  effected  an  insurance  ai  and 
from  MadroM  to  London  on  profit  on  riee, 
loaden  or  to  be  loaden,  and  also  upon  the 
body,  tackle,  Ac,  of  the  ship  B.  B.,  begin ning 
the  adventure  upon  the  goods  from  and  im- 
mediately after  the  loading  thereof  aboard 
the  said  ship  at  Madras.  The  ordinary  perils 
were  insured  against.  Premium  2L  10«.  per 
cent  The  rice  was  all  ready  to  be  shipped 
on  board  the  B.  B.  and  conveyed  to  London 
for  plaintiff's  vendors,  and  1200  bags  were 
actually  on  board,  when,  by  perils  of  the  sea, 
the  ship  was  disabled,  and  prevented  from 
performing  the  voyage,  and  the  rice  on  board 
spoiled ;  and  plaintiff's  contracts  both  of  pur- 
abase  and  sale  became  inoperative.    In  an 


action  by  pUdntiff  on  the  policy,  for  a  total 
loss  in  respect  of  4800  bags,  the  insurers 
having  settled  for  the  1200  : 

Held,  by  the  Court  of  Queen's  Bench : 

That  the  plaintiff's  expected  profit  was  an 
insurable  interest,  and  well  insured  by  this 
policy. 

And  that  it  was  not  necessary  to  the  plain- 
tiff's right  of  recovery  that  the  4800  Ixags 
should  have  been  actually  on  board ;  the  ship 
having  been  at  Madras  ready  to  take  in  the 
cargo,  and  having  been  disabled  from  doing 
so  by  no  cause  but  peril  of  the  sea. 

Held,  by  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  in  Q.  B. : 

That  the  plaintiff's  interest  in  profit  was 
insurable :    But 

That  it  was  not  properly  insured  by  a 
policy  in  this  form,  except  as  to  the  rice 
actually  put  on  board. 

And  that,  if  the  rice  on  shore  could  have 
been  considered  a  subject-matter  of  the  insur- 
ance under  this  policy,  the  loss  in  respect  of 
such  rice  was  not  occasioned  by  peril  of  the 
sea,  within  the  meaning  of  the  policy,  but  was 
only  consequential  upon  other  loss  oocasioned 
by  such  periL  M'Sunney  v.  Roj/al  Ejcekangt 
AtturancCy  634 

II.  Form  of  policy. 

What  does  and  what  does  not  include  ex- 
pected profits,  634.     Ante,  L 

IIL  Peril  of  the  sea. 

What  is  not  a  loss  by,  though  consequential 
thereupon,  634.    Ante,  L 

INTEREST. 

L  Of  judicial  functionaries. 
L  Effect  of  interested  oommlssionen  acting 
judicially,  854.    Cbrtiorari,  L 

2.  Effect  of  one  interested  party  intruding 
where  the  body  ia  large,  854.  Cebtiorari, 
L 

3.  Of  judge,  554.    H abbas  Corpus,  L  1. 

4.  Of  justices,  1, 11, 18.    Mortuary. 

IL  Insurable,  634.    Irsurahcx,  L 

INTERLINEATION. 
Waiver  of  objection,  202.    Admusiob,  L 

INVOICE. 
Effect  of,  496.    Aobnt,  L 

IRELAND. 

Removability  of  children  of  Irish  paronti,  2P7. 
Poor,  X. 

IRREGULARITT. 

I.  Qenerally. 
L  Contempt  of  Court  by  practising  irregu- 
larly, 388.    AnoBBsr,  L 
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IRREGULARITY. 


JUSTICE  OF  THE  PEACE. 


2.  When  it  does  not  affect  jarisdiction,  327, 
849.     Poor,  XL  4/ XX.  2. 

II.  In  proeeedings. 

1.  In  dUtringM  to  compel  appeuance,  44(V 
Appkaramcb,  L 

2.  False  pleading  wben  not  so  treated,  418. 
Plea,  1 

8.  Id  jadgment  of  Quarter  Sessions,  when 
not  material,  425.    Poob,  XXIIL  1. 

ISSUE. 

Constmotion  of  provisions  for  failare  of  issue 
entitled,  258.    Dktisc,  IL 

JUDGE. 

I.  Interest  of. 

1.  When  not  an  arailahle  objection  on 
Habeas  Corpus,  554.  Habeas  Corpus, 
1.1. 

2.  See  also  Irtsrxbt,  L 

IL  Liability  to  action. 
When  he  acts  without  Jurisdiction,  through  a 
mistake  of  law,  841.    Coithtt  Court,  L  1. 

III.  Pleading  in  action  against 

What  defence  open  under  the  general  issue, 
841.    CooMTT  Court,  1. 1. 

IV.  Of  County  Court,  841.  County  Court,  1. 1. 

JUDGMENT. 

First  :  in  civil  eases. 

L  For  the  defendant. 
Judgment  vacating  the  verdict  and  awarding 
venire  de  novo,  31.    Appidatxt,  L 

II.  Non  obstante  veredicto. 

Not  when  there  is  no  admission  of  the  allega- 
tions   not   traversed,   869.     Prohibitioii, 

in.  2. 

IIL  Fees. 
In  action  in  form!  pauperis,  552.     Paupxr. 

IV.  Orders  and  rules  having  the  effect  of. 
Award  of  costs  in  prohibition,  403.    Costs,  I. 

V.  Of  County  Court 

Judgment  summons,  841.  Coubtt  Court, 
LI. 

Sbcorblt  :  In  criminal  oases. 

VI.  For  the  Crown. 

1.  Judgment  of  imprisonment  on  each  of 
several  counts,  31.    Appidaytt,  L 

2.  After  reversal  of  outlawry  for  not  appear- 
ing, 148.    Conspiracy,  L  1. 

3.  For  the  misdemeanor  disclosed  by  the 
overt  acts  charged,  148.    Conspiract,  L  1. 

VII.  On  appeal  to  sessions. 

I,  Proper  form,  421.  Appxal»  VIL  1,  425. 
Poor,  XXIIL  1. 


2.  Irregularity  when  not  materia],  425.  Pooiw 
XXIIL  1. 

JUDICIAL  ACT. 
Whali^BM.    CumoBABi,  L 

JUDICIAL  NOTICE. 
Page  504.    Sxbcutors,  V. 

JURISDICTION. 

I.  Generally. 

When  not  affected  by  irregularity,  327,  349 
Poor,  XL  4,  XX.  2. 

IL  Of  superior  courts. 

1.  When  ousted  by  creation  of  another  jviis- 
diction,  122.    Canal,  I.  I. 

2.  Of  Vice-Chancellor  to  commit  for  breaeh 
of  order  of  Lord  Chancellor,  554.  Habeas 
Corpus,  1. 1. 

m.  Of  inferior  courts. 

Inferior  court  cannot  finally  decide  that  it  ban 
Jurisdiction,  710.    Countt  Court,  IIL 

IV.  Place. 

County  or  borough,  43.  Frxbndlt  Socibtt,  L 

V.  Facts  preliminary  to. 

1.  Finding  as  to  such  facts  when  not  con- 
clusive, 43.     Friendly  Society,  L  229. 

HlOHWAY,  IL  1. 

2.  Extrinsic  evidence  to  negative,  1.  Mor- 
tuary. 

VL  Showing  on  face  of  proceedings. 

On  face  of  order  of  sessions,  789.  PooRy 
V. 

VIL  Consequences  of  acting  without 

1.  Liability  of  Judge  in  trespass,  841.  Covntt 
Court,  L  1. 

2.  Continuance  awarded  before  full  leniv 
148.    Conspiracy,  L  1. 

3.  Objection  to,  waived  by  plea  of  guilty,  148. 
Conspiracy,  L  1. 

JUS  TEETIL 
Title  of  stranger,  65.    Trespass,  IL  1. 

JUSTICE  OF  THE  PEACE. 
I.  Jurisdiction:  place. 

1.  Where  the  transactions  of  a  Friendly 
Society  are  principally  within  a  boroo^, 
but  extend  into  a  county,  43.  FuRNnLT 
Society,  L 

2.  Effect  of  omission  of  venue,  221.  Poor, 
XIV. 

IL  Jurisdiction:  time. 
1.  When  the  power  is  given  as  to  peraoaa 
"  confined,  or  ordered  to  be  eonflnod,"  318 
Poor,  XVIL  L 


JUSTICE  OP  THE  PEACE. 
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2.  In  caMi  relating  to  lunatic  paapen,  318, 
S44.    Poor,  XVII. 

m.  JarisdioUon:  subject-matter. 

1.  Not  over  claimi  of  mortnarief,  1.    Mor- 

TUART. 

2.  Aa  to  lunatic  paupen.    Poor,  XVI. — XX. 

IV.  Jurisdiction :  mode  of  instituting  procced- 
ingi. 

1.  Statute  when  only  directory,  327.  Poor, 
XLi. 

2.  When  not  affected  by  irregularity,  327, 
349.    Poor,  XI.  .4,  XX.  2. 

3.  Arising  on  confinement  de  fSsoto,  349. 
Poor,  XX.  2. 

V.  Interest  of  justices. 

1.  Need  not  be  negatired  in  information,  1, 

11,  18.      MORTUART. 

2.  See  also  Intrrbst,  L 

.VI.  Discretion  as  to  hearing  or  refusing  to 
bear. 

Information  for  indictable  misdemeanor;  per- 
jury. 

When  an  information  is  laid  before  Justices 
of  the  peace  for  an  indictable  misdeameanor, 
it  is  in  the  discretion  of  the  Justices  to  hear 
^t,  or  refuse  to  hear  and  leave  the  complain- 
ing party  to  originate  his  prosecution  before 
a  grand  jury. 

The  Court,  therefore,  refused  to  compel 
justices  by  mandamus  to  hear  evidence  on  an 
information  (with  a  view  to  prosecution  by 
indictment)  for  an  alleged  peijury  in  depo- 
sitions before  the  Ecclesiastical  Court,  when 
it  appeared  that  the  suit  in  which  the  depo- 
sitions had  been  made  was  still  depending, 
and  that  the  justices  had  therefore  held  it 
improper  to  proceed  on  the  information.  Be- 
gina  v.  Ingham,  396 

Vn.  Dismissal  of  complaint 
When  no  bar  to  a  second  application,  74. 
Bastard,  L  1. 

VIII.  Decisions  of. 

Finality,  1.  Mortuary.  43.  Frishblt  So- 
ciBTT,  I.  74.  Bastard,  L  I,  229.  Hioh- 
WAV,  II.  1. 

IX.  Justice's  certificate. 

Before  stopping  highways  under  Enclosure 
Act»  735.    EircLOSURR,  L  1. 

X  His  orders.    Ordrr. 

XI.  In  Metropolitan  Police  District,  742.  Clrrk 
TO  JuBTicB,  I.  1.    759.  Committal,  IV. 

JUSTICE'S  CLERK. 
Clerk  to  Justicb. 

LACHES. 

ta  moving  to  set  aside  irregular  proceedings, 
446.    Apprarahor,  L 


LANCASTER. 
Duchy  of.    Crowm. 

LAND. 
Profits  and  commodities  belonging  to,  25.  Com« 

PRirSATIOH,  L 

LANDS  CLAUSES. 

In  particular  acta. 
How  far  they  affect  the  Crown,  81. .  Crowv, 
I.  1. 

LANDLORD  AND  TENANT. 
L  Creation  and  commencement  of  tenancy. 

1.  By  entering  under  an  agreement  which 
cannot  operate  as  a  lease :  terms  not  incon- 
sistent with  a  yearly  holding. 

An  agreement  of  demise  for  three  years, 
executed  in  MArch  1845,  in  writing  but  not 
by  deed,  was  prevented  from  operating  as  a 
lease  by  stat.  7  A  8  Vict  c.  76,  and  was  not 
re-established  as  a  lease  by  stat  8  A  9  Vict 
c.  106,  which  repealed  tb.e  former  act,  but 
took  effect  only  as  from  October  1845. 

A  tenant  entered  into  possession  of  a  house 
under  such  agreement,  made  with  A.  and  B., 
paid  them  rent,  and  so  became  tenant  from 
year  to  year  to  them,  on  such  terms  of  the 
agreement  as  were  not  inconsistent  with  a 
yearly  tenancy.  Afterwards  A.  assigned  all 
his  interest  in  the  premises  to  B.  The  tenant 
contined  in  occupation,  and  paid  rent  to  6. 
singly.  Held  that,  under  these  circumstances, 
it  was  to  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  tenant  had,  in  con- 
sideration of  B.  permitting  him  to  continue, 
agreed  to  hold  of  B.  on  the  terms  on  which 
he  had  held  of  A.  and  B. :  and  that  an  action 
lay  at  the  suit  of  B.  singly  against  the  tenant 
for  not  putting  the  premises  in  repMr  and 
keeping  them  repaired :  there  being  a  stipu- 
lation to  that  effect  in  the  agreement  with  A. 
and  B.,  and  that  being  a  term  not  incon- 
sistent with  a  yearly  holding.  Arden  v.  Sul- 
livan, 832 

2.  By  continuing  to  bold  after  a  change  of 
landlords,  832.    Ante,  I. 

3.  Vesting  of  terms:  entry;  in  Byan  v. 
Clark,  73. 

II.  Tenancy  from  year  to  year. 
What  terms  not  inconsistent  with;  repairs, 
832.    Ante,  L  1. 

IIL  Repairs. 
Tenant's    liability  not  inconsistent  with  a 
yearly  holding,  832.    Ante,  I.  1. 

rV.  Landlord's  remedies. 

1.  Distress  for  rent    Distrbss. 

2.  Assumpsit  for  not  repairing,  832.  Ante^ 
LI. 
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LAW. 


METROPOLITAN  POLIOK 


LAW. 

L  Payment  of  money  under  ooereion  of,  205. 

Call,  L 
n.  Miitake  of,  841.    Cou5TT  Covrt,  L 

LBA8E. 
See  TxRM.    Laholobd  Avn  Tknaht. 

.  LIBERUM  TSNBMSNTUM. 
Page  66.    TaispAas,  IL  1. 

LIBN. 
Distinguished  from  oondition,  496.    Aobnt,  L 

LIFE. 
Estate  for,  512.    Dbtise,  L  1. 

LIMITATIOK  OF  ACTIONS. 
In  an  action  for  a  libel,  186.    Dbfamatxoh,  L 

LITERARY  SOCIETT. 
Exemption  from  rates,  789.    Poor,  V. 

LOSS. 
By  peril  insured  against,  634.    Insubance,  L 

LUNATIC. 

I.  Keeper  of  asylum. 

1.  Responsibility  on  receiving  lunatic  without 
proper  medical  certiflcate,  349.  Poor, 
XX.  2. 

2.  Duty  to  continue  confinement  though  in- 
formally begun,  349.    Poor,  XX.  2. 

II.  RemoTal  and  maintenance  of  pauper  lunatic. 
Poor,  XVL— XX. 

MACHINERT. 

When  not  the  subject  of  dedoction  in  ascertain- 
ing rateable  Talne,  587.    Poob,  VL  2. 

MAINTENANCE. 

L  Of  bastard. 
Second  application,  74.    Bastard,  L  1. 

II.  Of  pauper  lunatics.    Poob,  XVL — ^XX. 

MANDAMUS. 
I.  When  the  proper  remedy. 

To  correct  eiToneous  decision  of  sessions  on 
a  preliminary  point,  789.    Poob,  V. 

IL  When  it  does  not  lie. 

1.  To  compel  trustees  to  present  clerk  duly 
nominated  by  cestuis  qui  trust,  139.  Ad- 
Yowsoir,  I. 

2  To  compel  justices  to  hear  information  for 
indictable  misdemeanor,  396.  Jubtxcb  of 
TB8  Pbaob,  VI. 


IIL  In  particular  instancea. 

1.  To  hear  second  implication  lor  main- 
tenance, 74.     Babtabd,  I.  I. 

2.  To  Titiie  Commissioners  to  confirm  agree- 
ments and  decide  questions,  459.  Titbb,  I. 

8.  To  register  alteration  in  name  of  Cosa- 
pany,  803.    Coxfakt,  L  1.    , 

4.  To  issue  warrant  to  assess  purehase-moBey, 
902.     COHPABT,  X.  4. 

IV.  WriL 
When  inralid  altogether  for  being  bad  as  t» 
part,  459.    Titbb,  I. 

v.  Return. 

1.  Of  matters  that  might  have  been  better 
raised  on  the  rule,  803.    Comfabt,  L  1. 

2.  That  the  prosecutor  has  not  power  to  sdl 
and  conrey,  902.    Cohpaht,  X.  4. 

VI.  CosU. 

Costs  of  application,  though  party  oppostng 
unsuccessfully  succeeds  ultimately  on  the 
merits,  684.    Costs,  IL 

BfARINER. 
Page  405.    Agbbt,  IL 

MASTER  AND  SERVANT. 
L  Stamp. 
Exemption   aa   to   hire  of  labourers,  49b, 

AOBKT,  II. 
IL  Hiring. 

By  agent  for  foreign  prindpal,  405.  AfliSTt 
IL 

MAXIMS. 

L  Aliquis  non  debet  esse  judex  in  propria 
caus&.    Ibtbbbst,  L 

1 1.  Omnia  prssumuntnr  ritd  esse  acta,  43,  63. 

FRIEHnLT  SOCIBTT,  I. 

IIL  Proxima   causa   non   seeunda  spectator, 
634.    Irsurahcb,  L 

IV.  Ut  res  magis  Taleat  quam  pereat,  431. 
Cobtract,  rV.  1. 


MEMORANDA. 


Page  184. 


METROPOLITAN  POLICE  DISTRICT. 

I.  Carrying  the  acts  into  execution. 

What   business    does    not   fall    under  thai 
description,  742.    Clbbk  to  Justicb,  L  1. 

II.  Parts  of  district  where  no  police    court 
established. 

Justice's  clerk,  and  his  fees,  742.    Ci.bbk  to 
Justicb,  L  1. 

IIL  Magistrates. 
1.  Jurisdiction  of  county  justioes,  759.    OoH- 

MITTAL,  IV. 


METROPOLITAN  POLICE. 
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2.  Power  to  make  orders  on  coanty  treaiarer, 
759.    CoMMrrrxL,  IV. 

IV.  ConaUblea. 
1.  Their  liability  to  pty  fees  to  olerka  of 
JasUoes,  7i2.    Clerk  to  JcktioEi  L  1. 

S.  Their  expenses  of  conveying  prisoners 
under  commitud  to  gaol,  769.  Committal, 
IV. 

8.  Their  expenses  of  conveying  prisoners 
from  gaol  for  re-examination,  759.  Com- 
mittal, IV. 

i.  BiTect  of  warrant  being  directed  to  parish 
constable,  759.    Committal,  IV. 

y.  Receiver. 
Payment  of  fees,  Ac.,  to,  7i2.    Clibk  to 
Justice,  1. 1. 

VI.  Fees. 
Application  of,  742.    Clirk  to  Justice,  L  1. 

VIL  Fines  and  penalties. 
Application  of,  742.    Clerk  to  Justice. 

MINE. 

I.  Felonious  demolition  of  erections. 

A  wooden  trough,  by  which  water  is  con- 
veyed from  a  spring  to  a  pool  at  a  distance 
from  a  mine  for  the  purpose  of  washing  the 
ore,  is  an  "  erection  used  in  conducting  the 
business"  of  the  mine,  within  stat  7  A  8  O. 
4,  c.  31,  s.  2.  Barvell  r.  Hundred  of  Winter- 
•fo&e,  704 

n.  What  is  the  busineu  of  a  mine,  704.  Ante,  L 

MISDEMEANOR. 

I.  Discretion  of  justices  to  refuse  to  bear  infor- 
mation, 396.    Justice  or  the  Peace,  VL 

II.  New  Trial,  31.    ArnDATir,  L 

IIL  Bill  of  exceptions,  in  King  v.  The  Queen, 
38,40. 

MISDESCRIPTION. 
In  speoiflcation,  363.    Patbrt,  IL  1. 

MISTAKE. 
1  Of  Uw. 
No  excuse,  841.    Coumtt  Court,  I.  1. 

II.  Payment  by,  how  described  in  particulars, 
664.    Demamd,  I.  1. 

MONET  PAID. 
Action  for  when  not  maintainable. 

For  payment  of  call  after  transfer  of  share, 
205.    Call,  L 

MORTMAIN. 


Grant  of  rent  seek  to  ecclesiastical  corporation. 
When  not  within  the  statutes,  911.  Crowr, 
II.  1. 

VOL.  XIV. — 76  8  E 


MORTUART. 
Remedies  for. 

SembU :  That  the  statutes  27  H.  8,  o.  20, 
32  H.  8,  c.  7,  and  2  A  3  Ed.  6,  c  13,  for  the 
payment  and  recovery  of  *' offerings,"  "obla- 
tions," and  "obventions,"  and  24  H.  8,  c.  12, 
s.  2,  prohibiting  appeals  to  Rome  in  causes 
relative  to  right  of  <*  tithes,  oblations,  and 
obventions,"  include  mortuaries. 

But  mortuaries  are  not  within  stat  7  A  8 
W.  3,  c.  6,  s.  2,  which  aothoriies  justices  of 
the  peace  to  abjudicate  upon  complaints  of 
subtraction  of  **  small  tithes,  offerings,  obla. 
tions,"  and  "obventions." 

Justices  of  the  peace  made  an  order  under 
the  last-mentioned  statute,  reciting  a  com- 
plaint that  certain  parishioners  had  revised 
to  pay  to  the  parties  entitled  the  oblations, 
obventions,  and  other  customary  dues  and 
payments  arising,  Ac. ;  and  the  justioes  by 
their  order  adjudicated  that  there  was  duo 
from  those  parishioners  the  sum  of  10«.,  being 
the  amount  and  value  **  of  the  eaid  oblationtp 
obenttone,  &nd  other  euetomary  duee  «md  po^' 
menta  which  have  become  due,"  Ac,  "  from 
them,"  Ac,  and  ordered  them  to  pay  the  said 
sum,  Ac  In  an  action  of  trespass  for  a  dis- 
tress made  under  the  order : 

Held,  that  evidence  was  admissible  to  shoir 
that  the  10«.  were  claimed  before  the  Justices 
in  respect  of  a  mortuary ;  there  not  being,  on 
the  face  of  the  order,  any  finding  of  fact  by 
which  that  extrinsic  evidence  was  excluded. 

And  that,  in  the  absence  of  such  evidence, 
the  order  would  be  bad  for  uncertainty. 
Aprton  V.  Abhottf  1 

MUNICIPAL  CORPORATION. 

Borough  Justices. 
Extant  of  their  Jurisdiction  in  respeot  O4 
place,  43.    Fribnplt  Socibtt,  I. 

NAME. 

L  Amendment   by  substituting   a   name   for 
description  as  unknown,  190.    Ambkdmbht. 

II.  Of  company  provisionally  registered,  803. 
COMPAHT,  L  1. 

NEGLIGENCE. 

Of  transferee  in  omitting  to  register  transfer, 
205.    Call,  L 

NEWSPAPER. 
Publication  of  notice  in,  854.    Cbrtiorabi,  I. 

NEW  TRIAL. 

In  criminal  cases. 
Entry  on  the  record,  81.    Affidayit,  I. 


NISI  PRIUS. 


I.  Order  of. 
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ORDER. 


1.  Effect  M  a  oontnMJty  529.    Arbitbxtiov, 
LI. 

2.  Where  there  is  nothing  before  the  Court, 
529.    ARBiTRATioir,  L  1. 

XL  Amendment  at    Ambndmxiit. 

NONSUIT. 
Diamisealf  in  the  nature  of,  74.    Bastasd,  L 

NOT  GUILTY. 

Pleaded  by  a  Judge  to  an  action  against  him  for 
a  Judicial  ac^  841.    Couhtt  Codbt,  L  1. 

NOTICE. 

L  Generally. 

1.  Particularity  in  notice  of  reoognisancci  421. 
Appxal,  VII.  1. 

2.  By  advertisement  in  newspaper :  time  of 
publication,  854.    Cbrtiobam,  L 

3.  Insufficiency  when  available  on  certiorari, 
854.    Cbrtiobari,  L 

« 

'II.  Judicial. 

1.  Evidence  not  admitted  to  contradict,  504. 

EXBCCTTOBS,  V. 

2.  Of  principles  of  equity,  604.    Bxxoutobs, 
V. 

IIL  Jo  opposite  party. 
When  not  required,  298.    Poob,  XYL  1. 

lY.  In  particular  instances. 

1.  Of  distress  for  rent,  625.    Acquittal,  I. 

2.  Of  dishonour,  200.    Bills,  IIL 

8.  Of  chargeability,  349.    Poob,  XX.  2. 

4.  Of  objections  to  patent  363.  PATXifT,ILI. 

NUISANCE. 

Reference  of  indictment  for,  544.     Abbitba- 
TION,  L  3. 

NUNQUAM  INDEBITATUS. 
Def<QBces  admissible  under,  672.   Calls,  HI.  L 

OBJECTION. 

L  Preliminary. 
Remedy  for  erroneous  decision,  789.    Poob, 
V. 

11.  Time  of  making. 

1.  That  Certiorari  does  not  lie,  298.    Poob, 
XVL  1. 

2.  To  illegality  of  reference,  529, 544.    Abbi- 
TBATIOH,  L  1,  8. 

IIL  Waiver  of. 

1.  By  plea  of  Guilty,  148.    Cobsfibact,  L  1. 

2.  To  order  by  interested  Judge,  when  not 
available,  554.    Habeas  Cobpub,  I.  1. 

8.  To  patent,  notice  of,  863.    Patbbt,  XL  1. 


OBLATIONS. 

Page  1.      MOBTUABT. 

OFFICER. 

L  Place  of  Muiness,  196.  Cocxtt  Coobt,  XL  L 

IL  Order  to. 
To  pay  himself,  793.    Poob,  XX.  3. 

III.  Admission  by  officer  of  several  pariAe% 
287.    PooB,XU.  L 

ORDER. 
l^  Generally. 

1.  Interest  of  Judge:  objection  how  not  aTsll- 
able,  554.    Habbas  Cobpub,  L  1. 

2.  Propriety  of  making  the  ofder :  when  not 
to  be  questioned  by  the  person  to  whom  it 
is  directed,  759.    ComiTTAL,  IV. 

IL  Divisibility. 

Order  good  in  part  and  bad  in  part,  340. 
PooB,  XX.  1. 

IIL  Certainty. 

1.  Uncertainty  introduced  by  adding  a  general 
term  with  the  word  "  other,"  1.  Mobtvabt. 

2.  Order  for  reasonable  expenses,  298.  Poob, 
XVI.  1. 

IV.  Finality. 

1.  Where  fact  not  found  on  the  fSsoe  of  the 
order,  1.    Mobtuabt. 

2.  Not  as  to  facts  preliminary  to  jurisdiction, 
43.    Fbibxolt  Socibtt,  L 

V.  Showing  jurisdiction  as  tq  place. 

Not  by  merely  being  endorsed  on  order  whi^ 
shows  it,  221.    PooB,  XIV. 

VI.  Venue. 

Effect  of  omitting,  22L    Poob,  XIV. 

VIL  Information. 
Form,  1,  11,  18.    Mobtuabt. 

VIIL  Time  of  making. 

1.  Must  be  whilst  elements  of  jurisdictioa 
continue  to  exist,  318.    Poob,  XVIL  1. 

2.  As  to  "any  pauper  lunatic  eonftned  or 
ordered  to  be  confined,"  318.  Poob,  XV  IL 
1. 

IX.  Form. 

1.  What  sufficiently  shown  by  recital,  29ft. 
PooB,  XVL  1. 

2.  What  may  be  in  alternative:  amount  of 
weekly  payments,  298.    Poob,  XVL  1. 

3.  What  need  not  be  shown,  298.  Poob. 
XVL  1. 

4.  Right  to  appeal  when  sufficiently  shown 
in  order  of  sessions,  789.    Poob,  V. 

5.  Of  order  directing  treasurer  of  seveni 
parties  to  pay  himself  on  behalf  of  one  of 
them  at  the  expense  of  another,  793.  Pooa, 
XX.  3. 


OBDES. 
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X  BxtiiMlo  evideoM. 
When  admiMible  to  negative  JnrifdioUon,  1. 

MORTUABT. 

XI.  In  particalnr  inatnneet. 

I.  To  reinstate  member  of  Friendly  Soeiety, 

43.    Frxbitdlt  Sociktt,  L 
S.  Re  moral  and  maintenance  of  lunatic  poor, 

298.    Poor,  XVI.  1. 
3.  To  paj  ezpeaees  of  conveying  pruoncn 

to  gaol,  759.    Committal,  IV. 

i.  Of  seseions  on  appeaL    Appeal,  VU. 

XII.  Appeal  against    Appbal. 

ORDINARY. 
Vesting  of  ieourities  on  hii  death,  240.    Exb- 

CITTORII,  L 

OUTLAWRY. 

L  Discontinnancei  alTeeting,  148.  CoifSPiBAcr, 
LI. 

IL  Reversed  withoat  reversal  of  conviction, 
148.     CoBSPiBAcr,  1. 1. 

IIL  Proceedings  after  reversal  how  entered  on 
record,  148.    Cokspxbact,  L  1. 

rV.  Judgment  passed  after  reversal,  148.    CoM- 

SPIBACr,  I.  1. 

OVERT  ACTS. 
Page  148.    CoaisPXBAcr,  L  1. 

PARENT  AND  CHILD. 

L  Removal  of  children  of  Irish  parents,  207. 
PooB,  X. 

II.  Desertion  by  parent. 

1.  What  is,  207,  216.    Poor,  X. 

2.  Effect  of  it,  207.    Poor,  X. 

III.  Illegitimate  child,  74.    Bastard,  L  1. 

PARISH. 

L  Qaestion  of  parish  or  no  parish,  where  to  be 
tried,  869.    Prohibxtioit,  IIL  2. 

IL  Clerk,  700.    Rboistbr,  L 


PATENT. 


PARISH  REGISTER. 


Rboistrr. 


PARTICULARITY. 

L  In  statement  of  grounds  of  appeal,  827. 
Poor,  XL  4. 

IL'  In  notice  of  recognisance,  421.    Appeal, 
VILl. 

PARTICULARS  OF  DEMAND. 

L  Allegation  of  payment  in,  how  satisfied,  664. 
Dbmahd,  L  1. 

IL  How  constmed,  664.    Drmabd,  L  1. 


L  Specification. 

Representing  modes  as  available  one  of  which 
is  not  so. 

The  specification  of  a  patent  is  defective  if 
the  patentee  professes  to  effect  his  object  in 
one  of  two  specified  modes  or  else  in  the 
other,  representing  each  as  available,  and  it 
appears  by  evidence  that  one  of  them  will  effect 
the  purpose,  but  the  other  will  not  R^gina 
V.  C7ii</«r,  872  n. 

II.  Pleading. 

1.  Explanation  by  drawings. 

A  plea  which  refers  for  explanation  to  draw- 
ings, not  traced  on  the  record  but  annexed 
to  it,  is  inadmissible ;  and  the  Court,  on  mo- 
tion (where  the  pleading  related  to  the  spe- 
cification enrolled  by  a  patentee),  ordered 
such  plea  to  be  struck  out  * 

Whether  such  plea  would  have  been  al- 
lowable (unless  by  consent)  if  the  drawings 
had  been  traced  on  the  record,  ^iwirre. 

In  an  action  for  infringing  a  patent,  the 
defendant,  after  pleading  that  the  patent  was 
granted  on  a  representation  that  the  inven- 
tion was  an  invenUon  of  improvements  in  a 
specified  article,  whereas  it  was  not  an  inven- 
Uon of  improvements  in  such  article,  and  so 
the  patent  was  void,  averred,  by  another  ple% 
that  the  supposed  invention  was  not  of  such 
use,  benefit,  and  advantage  to  the  public  as 
by  law  required  to  make  it  a  consideration  for 
granting  a  patent,  whereby  the  patent  was 
void.  The  Court,  on  motion,  struck  out  tha 
latter  plea. 

In  an  action  for  infringing  a  patent,  if  the 
defendant's  notice  of  objections  under  stat^  6 
A  6  W.  4,  c.  83,  s.  5  (see  stat  15  A  16  Vict 
c.  83,  s.  41),  is  too  general  to  give  such  infor- 
mation as  the  plaintiff  is  entitied  to,  it  is  no 
answer  to  a  motion  for  better  notice  that  tha 
notice  is  as  specific  as  the  pleas.  B9U»  v. 
Walker,  -  363 

2.  Picas  to  Uie  consideration  for  the  patent : 
what  not  allowed  together,  363.    Ante,  1. 

3.  Accord  and  satisfaction  by  compromise  of 
action,  380.    Accord,  II.  1. 

IIL  Notice  of  objection. 
Generality,  363.    Ante,  IL  L 

PAUPER. 
Fees. 

A  plaintiff  suing  in  form!  pauperis  and 
obtaining  a  verdict  is  entitled  to  have  judg- 
ment  sig^ned  without  payment  of  fees,  though 
the  verdict  be  for  more  than  52.  Iloart  v. 
Coupkmd,  552 

PAUPER  LUNATIC. 
Poor,  XVL— XX. 
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PAYMENT. 


PLEADING. 


PATMBNT. 

I.  Mode  of  pAyment 

By  payment  of  a  smaller  wnm,  with  disoouDt, 
664.    Drmand,  I^  1. 

n.  By  bill,  496.    Aobht,  L 

III.  By  mifitake. 

Money  how  reeorered,  664.    Dkuajsd,  L  1. 

PERFORMANCE. 

L  Of  oonditioD  precedent,  728.    BxcLARXnoir, 
LI. 

n.  As  eMential  to  an  accord  and  satisfaetiony 
380.    Accord,  IL  1. 

PERJURY. 
L  Information  before  jnatiees. 

They  may  refuse  to  hear,  396.    Jusncs  or 
THB  Pbacb,  VL 

n.  Indictment  for,  cannot  be  referred,  629. 

ARBlTRATIOir,  I.  1. 

HI.  In  affidavit  to  hold  to  baU,  31.    Affi- 

DATXT,  L 

PLACE. 
I.  Of  bnsiness,  196.    Couhtt  Court,  II.  1. 

n.  Showing,  as  essential  to  jarisdiotion,  221. 
Poor,  XIV. 

IIL  Uncertainty,  in  contracts,  728.    Brola- 
RATIOH,  L  1. 

PLACITA. 

Fresh  plaeita  when  not  necessary,  148.     Coh- 
SPIRACr,  I.  1. 

PLEA. 
I.  Betting  aside. 

When  false  and  intended  to  embarrass. 

If  a  plea  be  so  pleaded  that  it  is  manifestly 
intended  to  embarrass  the  plaintiff,  the  Court, 
on  affidavit  that  the  plea  is  fklse,  will  set  it 
aside. 

As,  where,  to  an  action  by  the  second  en- 
dorsee of  a  bill  of  exchange  against  the  ac- 
ceptor, defendant  pleaded  that  the  acceptance 
was  obtained  from  him  by  fraud  of  the 
drawer,  that  the  bill  was  OYerdne  when  en- 
dorsed by  the  drawer  to  the  first  endorsee, 
and  that  both  endorsees,  at  the  time  of  taking 
the  bill,  had  notice  of  the  premises. 

A  plea  under  such  circumstances  is  not 
treated  as  a  mere  irregularity.  Zeey  y.  Bail- 
«o">  418 

IL  Defences  that  cannot  be  pleaded. 

1.  Fraud  in  obtaining  an  act  of  Parliament, 
672.    Call,  IIL  1. 

2.  Pleas  to  eyidence,  672.    Call,  III.  1. 

IIL  Pleas  not  allowed  together. 

1.  Several  pleas  to  consideration  for  granting 
patent,  363.    Patrrt,  IL  1. 


2.  Direct  and  argnmentatiye  traTsrses,  673. 
Call,  IIL  1. 

IV.  Particular  pleas. 

1.  Liberum    Tenementnm,   65.      Trsbfam. 
ILL 

2.  Accord  and  satisfaction  by  compromiae  of 
action,  380.    Accord,  II.  1. 

3.  To  action  for  calls,  672.    Call,  IIL  1. 

4.  Not  guilty,  841.    Courtt  Court,  I.  1. 

PLEADING. 
L  Generality. 

In  notice  of  objeetions  to  patent,  363.  Patsst. 
ILL 

IL  Ambigui^. 

In  pleading  accord  and   satisfacUon,  380. 
Accord,  IL  1. 

IIL  Duplicity. 

When  pleading  also  sworn  to  be  false,  418. 
Plxa,  L 

IV.  ArgumentatiTeness. 

ArgnmentatiTC  traverse,  672.    Call,  HL  !• 

V.  Inconsistency. 

1.  In  pie*  of  fraud  to  action  for  calls,  873. 
Call,  IU.  1. 

2.  Allegations  inconsistent  with  the  l«gal 
effect,  when  r^eeted,  911.    Crowr,  IL  L 

VL  Construction. 
According  to  the  legal  effect,  911.    Cbov^ 

n.  L 

VIL  Premature  allegations. 
Unnecessary  denial    of  appointment   lo    a 
declaration  founded   on  uses  declared  ia 
default  of  appointment,  482.    Accourt,  L 

VIII.  Explanatory  averments. 

Reference  to  drawings,  363.    Patrrt,  IL  I« 

IX.  Admission  in  pleading. 

1.  Admission  of  plaintiff's  possession  by  plea 
of  lib.  ten.,  65.    Trrsfass,  IL  1. 

2.  Not  by  omitting  to  tnversa  ineldeatal 
allegations,  or  evidence  of  the  ailegatloD 
traversed,  869.    Proeiritior,  IIL  2. 

3.  Effect  of  material  allegation  traversed  not 
being  proved,  as  regards  the  admission  of 
allegations  not  traversed,  869.  Proriri- 
noR,  IIL  2. 

X.  Ownership. 

Plaintiff's  ownership  when  sufficiently  alleged, 
122.    Caral,  L  1. 

XL  TiUe. 

1.  Title  in  stranger  replied  to  plea  of  lib.  teiL, 
65.    Trrsfass,  IL  1. 

2.  To  rent  seek,  under  grant  by  the  Crown 
as  of  a  rent  service,  911.    Croxtr,  IL  1. 

8.  Continuance  of  estate  taU,  911.  Crowr, 
ILL 
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XII.  Presamption. 
Of  ooniinaanoe,  Oil.    Caowir,  IL  1. 

XIIL  Trareree. 
What  allegationi  naed  not  be  trarened,  869. 
PROBIBITIOIfy  IIL  2. 

XIV.  Proper  eonclaeion. 

Of  plea  afflrming  a  fact  prematurely  denied 
in  declaration,  482.    Accouht. 

XV.  Betting  aside  pleadinga. 

When  they  are  intended  to  embarraii  and 
are  sworn  to  be  falaoi  il8.    Plba,  L 

POLICB. 
L  OfSoer. 
His  liability  to  pay  fees  to  olerk  of  justieei 
742.    Clbrk  to  Justicv,  L  1. 

n.  Metropolitan.  •  Mktropolitaji  Polios  Dis* 
nuoT. 

POLICY. 
Of  insurance.    IirsirRAirci. 

POOB. 

L  Clerk  to  guardians. 
Admissions  by,  against  whom  they  are  eri- 
dencoi  287.    Po8t»  XII.  1. 

II.  Treasurer. 

Order   on   treasurer   to   pay  himself,  793. 
Post,  XX.  3. 

III.  Union  fund. 

Expenses  that  may  be  thrown  upon,  340. 
Post,  XX.  1. 

IV.  Rateable  property. 

Public  cemetery,  671.    Post,  VL  1. 

V.  Exemptions  from  rate:   literary  societies: 
appeal  against  certificate. 

Order  of  Sessions. 

On  appeal  against  a  certificate  given  under 
Stat  6  A  7  Vict.  c.  36,  to  exempt  a  Literary 
Society  from  rates,  the  Sessions  quashed  the 
eertiflcate  by  an  order  reciting  that,  "  Where- 
as A.,  of,"  Ae.,  **  in  the  parish  of  B.,  pre- 
sented his  petition  and  appeal,  setting  forth 
that  by  a  certain  certificate"  he,  <'as  a 
parishioner  and  ratepayer  of  the  said  parish," 
M  which  the  society  was  situate,  **  conceived 
himself  aggrieved."  The  order  was  removed 
by  certiorari,  and  a  rule  obtained  to  quash  it, 
on  affidavits  that  the  Sessions  had  decided 
erroneously  on  a  preliminary  objection. 

Held,  that  it  was  not  competent  to  raise 
such  a  question  in  this  form. 

Held,  also,  that  it  sufficiently  appeared  by 
the  order  that  the  appellant  was  assessed  to 
rates  from  which  the  Society  was  exempted ; 
and  that  the  order  was  good  on  the  face  of  it 
B^gina  v.  I^eey,  789 

VT.  Rateable  value :  deductions. 


1.  What  salaries  and  eollateral  expenses  not 

to  be  deducted. 

By  Stat  6  A  7  W.  4,  e.  exxxvi.,  incorporat- 
ing The  London  Cemetery  Company,  the 
Company  were  required  periodically  to  ap- 
point direetors,  who  should  manage  the  busi- 
ness and  ooneems  of  the  Company  (subject 
to  their  control),  keep  and  use  the  oommon 
seal,  have  the  custody  of  books,  deeds,  At,, 
call  meetings,  purchase  and  sell  lands,  ap- 
point and  displaee  chaplains  and  other  officers, 
allow  them  stipends,  take  of  them  securities, 
make  eontracts  touching  the  Company's 
undertaking,  regulate  the  mode  of  interment 
and  the  disposition  of  vaults,  catacombs,  and 
graves,  and  the  sums  to  be  paid  for  exclu- 
sive right  of  burial  therein  and  for  placing 
monuments,  Ac,  direct  the  issuing,  receiving, 
and  disposal  of  the  Company's  moneys,  and 
all  their  other  dealings,  superintend  their 
correspondence  and  the  keeping  of  their  ao- 
eounts,  and  do  all  other  things  necessary  for 
cairying  on  their  business  and  maintaining 
actions  or  suits  in  their  name  in  respect  of 
debts  or  contracts,  Ac,  relative  to  their 
moneys,  Ac,  and  making,  enforcing,  and 
rescinding  contracts,  Ac. :  Also  auditors  who 
should  examine  the  report,  to  be  made  by  the 
directors,  of  disbursements  and  receipts,  audit 
the  accounts  from  which  the  report  was  drawn, 
and  inspect  the  vouchers,  Ac. 

The  Company  had  two  cemeteries,  in 
Middlesex  and  Surrey.  J?he  duties  and  an- 
thority  of  the  directors  extended  to  both. 

On  appeal  by  the  Company  against  a  poor- 
rate  on  one  of  the  cemeteries  : 

Held,  That  they  were  not  entitled  to  deduct 
from  the  rateable  value  under  the  Parochial 
Assessment  Act,  6  A  7  W.  4,  c.  96,  s.  1,  the 
salaries  of  the  directors  and  auditors,  and  the 
expenses  of  an  office,  in  London,  at  which  the 
directors  transacted  the  Company's  business. 
Regina  v.  SU  GiU»,  CamberweK,  671 

2.  Personal  remuneration  to  directors. 

On  appeal  by  the  Southampton  Dock  Com- 
pany against  a  poor  rate,  and  case  stated  for 
the  opinion  of  this  Court,  the  appellants 
claimed  deductions  fVom  the  amount  at  which 
the  rateable  value  of  their  property  was 
assessed,  as  fbllows.  (It  is  not  thought 
necessary  to  state  the  first  head.) 

2.  For  the  expenses  of  a  steam  tug,  alleged 
by  them  to  be  part  of  their  movable  plant, 
but  by  the  respondents  to  be  independent  of 
the  dock  establishment  The  Company  were 
authorised  by  their  local  Act,  6  A  7  W.  4,  c. 
xxix.,  to  build,  purchase,  or  hire  steam  tugs 
for  the  purpose  of  towing  vessels  into  or  out 
of  the  docks  from  or  to  Southampton  Water, 
Ac,  or  any  part  of  the  British  Channel,  and 
to  pay  the  expense  out  of  the  rates,  rents,  and 
sums  recelTable  under  the  Act    The  steam 
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tag  WM  ased  for  the  sbore  purpoM,  and  wm 
foand  by  the  case  to  be  an  nieftil  appendage 
to  the  dooks  and  advantageoos  to  thoie  fre- 
qnenting  them,  and  eondaciTa  to  the  general 
profit  of  the  eonoemi  though  not  indispensa- 
blj  neresaary,  as  other  steam  venels  might 
have  been  hired  and  emplojed,  bat  sWith  less 
convenience  and  advantage. 

Held,  that  the  deduction  was  allowable,  the 
steam  tag  being  ancillary  to  the  dock  under- 
taking. 

3.  A  **  personal  remnneraUon"  to  directors 
for  their  trouble,  expense,  and  exercise  of 
skill  and  judgment  in  managing  the  Com- 
pany's business,  independently  of  interest  {5L 
per  cent)  and  tenant's  profit  (20  per  cent). 
The  directors,  sixteen  in  number,  being  pro- 
prietors of  the  Company,  were  elected  peri- 
odically under  the  Act,  and  were  to  hare  the 
general  management  and  control  of  the  busi- 
ness and  concerns  of  the  Company,  keep  and 
use  the  common  seal,  have  the  custody  of 
books,  deeds,  Ac,  direct  investmento  and 
sales,  and  the  calling  in  and  laying  out  of 
moneys,  Ac,  and  all  other  the  dealings  of  the 
Company,  call  meetings,  superintend  corres- 
pondence and  the  keeping  of  accounts, 
ascertain  dividends,  Sto,;  and,  by  a  separate 
clause,  they  were  empowered  to  direct  and 
employ  the  works  and  workmen,  regulate  the 
use  of  the  docks  and  the  amount  of  rates, 
rente,  Ac,  to  be  taken,  appoint  and  displace 
bankers,  solicitors,  officers,  and  workmen,  Ac, 
and  fix  their  salaries.  An  allowance  had,  in 
former  years,  been  made  to  the  directors  for 
their  services,  but  it  had  recently  been  waived 
by  them,  on  account  of  the  smallness  of  the 
Company's  dividends. 

Held,  an  allowable  deduction. 

4.  Cranes,  steam  engines,  shears,  and  other 
heavy  machinery,  attached  to  the  freehold  and 
essential  to  the  business,  but  capable  of  being 
detached  as  easily  and  with  as  little  injury 
to  the  freehold  as  other  fixtares  put  up  for  the 
purposes  of  the  tenant's  trade  and  usually 
valued  as  between  incoming  and  outgoing 
tenant 

Held,  not  an  allowable  deduction. 

5.  The  income  tax  which  a  tenant  would 
have  to  pay  on  his  net  proflte  after  payment 
of  his  rent 

Held,  not  an  allowable  deduction.  Regina 
Y,  Southampton  Dock  Gompanjf,  587 

8.  Steam  tag  ancillary  to  undertaking,  587. 
Ante,  2. 

4.  Not  the  supposed  tenant's  income  tax,  587. 
Ante,  2. 

5.  Not  fixtares  increasing  the  value  of  the 
occupation,  587.     Ante,  2. 

VII.  Removability. 
Children  of  Irish  parents,  207.     Post»  X. 


VIIL  Scoteh  and  Irish  poor. 

Children,  where  to  be  removed  to,  207.   Pos^ 
X. 

IX.  Settlement  generally. 
Contingent  settlement,  207.    Poely  Z. 

X.  Birth  settlement 
Children  of  Irish  parente. 

The  children,  bom  in  England,  <^  aa  Irish 
father  and  an  Irish  mother  became  efaai^ge»- 
ble,  while  under  the  age  of  sixteen,  after  th« 
father  had  deserted  them  and  the  mother  had 
died. 

Held,  that  they  were  removable  to  the  par- 
ish of  their  birth,  notwithstanding  stat  8  A 
0  Vict  o.  117,  s.  2 ;  that  enactment  not  mak- 
ing English  bom  children  removable  direetlj, 
but  only  as  part  of  the  family  of  a  parent 
who  is  removed.  Regina  y.AU  Saint9,D«r6y^ 

2»T 

XL  Settlement  by  estate. 

1.  Equitable  right  acquired  for  less  than  tOi^ 
followed  by  conveyance  for  more. 

A  building  club  was  formed  by  snbeeriben 
to  an  indenture,  which  recited  the  pnrpoaa 
to  be  raising  a  capital  stock  for  ereeting 
dwetliog-houses ;  and  they  agreed  to  articles, 
which  provided :  That  every  subscriber  should 
pay  Of.  Sd.  monthly:  freehold  land  was  to 
be  purchased  by  the  club  for  erecting  honees : 
each  member  to  take  as  many  houses  as  ha 
should  have  shares:  the  houses  to  be  built 
according  to  a  plan  annexed,  and  under  tha 
inspection  of  the  agents  of  the  Soeiety :  tha 
order  in  which  the  members  should  take  tha 
houses  to  be  determined  by  lo^  till  all  tha 
shares  should  be  drawn :  no  member  to 
mortgage  his  house  till  the  conclusion  of  tha 
Society,  but  each  to  pay  rent  to  the  olBeers, 
which  was  to  be  deemed  a  vesting  of  proper^ 
in  them :  no  subscriber  to  have  power  to  let 
or  sell  his  house  till  security  should  be  given 
to  the  satisfaction  of  the  president:  the 
monthly  paymente  and  rente  to  be  placed  to 
the  funds  of  the  Society  till  the  whole  nb- 
scriptions  should  be  completed  and  all  the 
dwelling-houses  be  allotted,  and  poeseeaicm 
of  them  given  to  the  respective  subscribers ; 
the  president  meanwhile  to  have  the  power 
of  distraining  for  the  rent :  if  a  member,  after 
being  put  in  possesion  of  a  house,  should  lo^ 
his  door,  quit  the  neighbourhood  for  six 
months,  and  neglect  to  pay  his  monthly  pay- 
mente and  rente,  the  president  and  steward 
might  take  possession  of  the  house  and  let  or 
sell  it :  at  the  determination  of  the  Social, 
each  member  was  to  be  fully  entitled  to  his 
share,  and  a  conveyance  thereof  at  his  own 
expense;  the  surplus  stock  to  be  divided; 
and  meanwhile  each  member  to  pay  It 
yearly,  and  to  forfeit  his  share  upon  making 
default  of  any  of  the  paymente  provided  fcr: 
the  Society  not  to  be  broken  up  while  mx 
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members  existed,  or  before  all  the  baildings 
shoold  be  completed. 

The  club  contracted  for  the  purobase  of 
Itndy  and  commenced  boilding  witbout  any 
eonreyanoe  being  made  to  them.  The  land 
was  afterwards,  by  deed  to  which  the  clab 
was  party,  mortgaged  to  A.  for  money  ad- 
Tanced  to  the  dob.  The  whole  purchase- 
money  paid  by  the  dub  amounted  to  more 
than  ZQLt  but  not  to  so  much  as  30^.  for  each 
subscriber.  In  1824  and  1825,  E.,  a  member 
of  the  club,  drew  his  share,  had  a  house  built 
for  him,  and  entered  into  possession ;  and  he 
paid  rent  till  the  mortgage  was  paid  off,  when 
the  mortgagee  eonreyed  the  house  to  E.  and 
the  other  members  severally.  The  club  had 
shortly  before  ended,  the  shares  Ifttving  been 
paid  up  and  the  houses  built  At  the  time 
when  the  club  ended,  E.'s  monthly  and  an- 
nual payments,  exclusive  of  rent,  exceeded 
30^.;  but  such  payments  made  before  he 
came  Into  possession  did  not  amount  to  30/. 
The  house  was  not  of  the  annual  value  of  10/. 

Held  that  E.  acquired  a  settlement  by  resi- 
dence in  the  house  after  the  conveyance  to 
him,  not  having  had  any  legal  or  equitable 
estate  until  the  time  of  such  conveyand^,  and 
having  before  that  time  paid  more  than  30/., 
io  as  to  satisfy  stat  9  0. 1,  o.  7,  s.  6.  Begina 
T.  Carlton,  110 

3.  Share  in  building  club,  110.    Ante,  1. 
8.  Equiteble  right,  110.    Ante,  1. 

4.  How  to  be  stated  in  grounds  of  appeaL 

On  appeal  ag^ainst  an  order  for  mainte- 
nance of  a  lunatic  pauper,  under  stat  8  A  9 
Vict  c.  126,  s.  62,  by  a  parish  adjudged  to 
be  the  last  place  of  legal  settlement,  the 
grounds  of  appeal  stated  a  settlement  by  rea- 
son of  the  pauper's  mother  being  entitled  to 
and  in  poeeeeeion  of  a  freehold  tenement  situ- 
ate in  the  respondent  parish,  and  having  re- 
sided there  for  forty  days  up  to  and  at  the 
time  of  the  Order,  the  pauper  being  uneman- 
cipated.  It  was  not  stated  whether  the  estate 
was  purchased,  or  how  acquired.  Held  that, 
upon  grounds  so  generally  stated,  the  appel- 
.  lants  could  not  prove  that  the  mother  had 
purchased  a  freehold  estate  in  the  parish,  and 
resided  thereon. 

On  such  an  appeal,  it  is  not  a  good  ob- 
jection to  the  order,  that  the  lunatic  pau- 
per was^not  brought  before  the  justice  by 
warrant  from  him  after  notice  from  the  reliev- 
ing officer,  according  to  stat  8  A  0  Vict  c. 
126,  s.  48,  the  enactments  in  that  respect  be- 
ing directory  only,  and  the  justice  having 
jurisdiction,  in  whatever  way  such  lunatic 
pauper  is  brought  before  him.  Begina  v. 
Bhgddlan,  327 

^n.  Settlement :  acknowledgment  by  relief. 

1.  Request  by  clerk  of  union  as  evidence 
against  a  township  therein  eomnrised. 


The  clerk  to  the  Guardians  of  W.  Union, 
comprising,  among  other  places,  the  town- 
ship of  Wigan,  wrote  to  the  Guardians  of  L. 
Union,  stating  that  he  was  directed  to  request 
them  to  relieve,  on  account  of  the  W.  Union, 
certain  paupers  resident  in  the  Union  of  L. 
and  chargeable  there.  The  elerk  added  a 
schedule,  stating,  among  other  particulars, 
that  the  paupers  were  settled  in  Wigan.  The 
L.  Union  thereupon  advanced  money  to  the 
paupers,  and  the  sum  was  repaid  to  them  by 
the  clerk  of  W.  Union. 

Held,  on  appeal  against  an  order  of  re- 
moval to  Wigan,  that  these  facts  were  primA 
facie  evidence  of  an  acknowledgment  by 
Wigan  that  the  paupers  were  settled  there, 
without  proof  of  a  written  order  by  the  W. 
Guardians,  and  without  further  evidence  of 
the  circumstances  under  which  the  clerk  was 
directed  to  write.     Begina  ▼.  Wigan,        287 

2.  Of  what  it  is  an   acknowledgment,  611. 
Post,  XXIII. 

XIII.  Residence  under  certificate. 

What  conduct  of  settlement  parish  is  an  ad- 
mission of  the  certificate. 

Examinations  before  two  justices  removing 
a  pauper  from  parish  B.  to  parish  W.  showed 
that  the  pauper  was  a  bastard  bom,  before 
1834,  in  a  third  parish,  C;  that  his  mother 
was  at  the  time  of  his  birth  settled  in  W. ; 
that  before  her  confinement  the  overseers  of 
C.  told  .her  that  she  should  not  stay  there 
unless  a  certificate  from  parish  W.  was  ob- 
tained; that  after  this  the  overseer  of  W. 
took  her  to  affiliate  the  child,  and  gave  her 
relief  whilst  she  remained  in  C;  and  that 
parish  W.,  for  six  years,  supported  the  pau- 
per in  C.  after  the  mother  had  left  C.  On 
appoal  against  the  order  of  removal,  the  Ses- 
sions stopped  the  case,  on  the  ground  that 
the  examinations  disclosed  a  primft  facie  birth 
settlement  in  C,  and  that  no  certificate  from 
W.  to  C.  was  produced,  nor  any  evidence 
given  that  such  certificate  was  lost 

Held,  that  the  conduct  of  the  overseers  of 
W.  was  evidence  of  an  admission  by  that 
parish  that  there  existed  such  a  certificate  as 
was  required  to  settle  the  pauper  in  W. :  for 
that  an  admission  of  the  effect  of  a  written 
instrument  by  a  party  to  a  cause  supersedes 
the  necessity  of  producing  or  scconnting  for 
such  instrument,  equally  whether  the  admis- 
sion be  made  in  words,  or  be  inferred  from 
acts.     Begina  v.  Baeingetoke,  611 

XIV.  Orders  on  taking  off  suspension. 

When  bad  for  not  showing  that  they  are 

made  within  the  jurisdiction. 

Justices,  by  a  regular  order,  having  the 
county  as  venue,  removed  a  pauper  to  his 
settlement;  and  they,  at  the  same  time,  by 
endorsement  6n  the  order  of  removal,  sus- 
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panded  the  exeoution  on  Mcount  of  hU  ill- 
noM.  Afterwards  one  of  the  same  jostices 
and  another  justice^  by  order  endorsed  on  the 
first  order,  directed  a  remoral ;  and,  by  a  oon- 
temporaneons  order,  similarly  endorsedy  they 
directed  payment  of  expenses.  The  last  two 
orders  did  not,  either  by  venue  in  the  margin 
or  statement  in  the  body,  show  that  they  were 
made  in  the  county. 

Held,  that  they  were  bad  for  this  fault;  and 
they  were  qnasbed  on  oertiorarL 

Stat  12  &  13  Vict  o.  46,  s.  7,  wliich  enacts 
that  no  objection  on  aooount  of  any  omission 
or  mistake  in  an  order  shall  be  allowed  on 
return  to  a  certiorari,  unless  specified  in  the 
rule  for  issuing  the  certiorari,  does  not  apply 
where  the  rule  for  a  certiorari  has  been  made 
before  the  time  fixed  for  the  statute  eoming 
Into  operation.    Begina  y.  Oowan,  221 

XV.  Notice  of  chargeability. 
Whether  necessary,  and  what  sulBoient,  on 
orders  for  mMutenanoe  of  lunatics,  349. 
Post,  XX.  2. 

XY I.  Lnnatio  poor :  removal  to  asylum. 
1.  Order  not  removable  by  certiorari. 

When  a  pauper  lunatie  has  been  removed 
to  an  asylum  by  an  order  under  stat  8  A  9 
Vict  e.  100,  s.  48,  justices  may  abjudicate 
upon  the  settlement,  under  «tat  B  A  9  Vict 
e.  126,  s.  58,  and  an  4»rder  may  be  made  upon 
the  parish  of  the  settlement,  under  stat.  8  A 
9  Vict  0.  126,  s.  62,  for  payment  of  expenses. 

Such  order  of  removal  cannot  be  brought 
up  by  certiorari. 

If  it  be  so  brought  up,  the  objection  to.  the 
certiorari  may  be  taken  on  the  return. 

It  is  no  valid  objection,  that  the  order  for 
payment  of  expenses  sets  forth  the  order  of 
removal,  and  the  adjudication  of  the  settle- 
ment, by  way  of  recital,  without  finding  that 
the  statements  in  such  order  and  abjudication 
are  true. 

The  order  may  be  for  payment  of  a  sum 
specified  a^  reasonable  at  the  time  of  the 
order,  "  or  such  other  weekly  sum  as  the  pro- 
prietor of  the  said  house  shall  hereafter,  and 
rom  time  to  time,  reasonably  charge." 

The  order  for  payment  being  brought  up  by 
certiorari,  it  is  no  valid  objection,  that  the 
order  of  removal  appears  by  affidavit  to  have 
been  given  by  a  clergyman  who  was  not  the 
officiating  clergyman  of  the  parish  from  which 
the  removal  was  made. 

Nor  that  it  does  not  appear  by  the  order 
of  adjudication  that^  before  abjudication,  any 
notice  was  given  to  the  parish  in  which  ii  is 
adjudgfed  that  the  pauper  is  settled. 

Nor  that  the  order  for  payment  recites  an  ad- 
judication that  the  parish  *'  was  the  place  of  the 
last  legal  settlement"  of  the  lunatie,  without 
further  stating  the  time  of  the  settlement 


Nor  thai  such  order  does  not  state  the 
pauper  to  have  been  chargeable  to  the  parish 
from  which  he  was  removed. 

Nor  that  the  removAl  is  to  a  private  licensed 

asylum,  but  it  does  not  appear  that  there  is 

no  county  asylom  or  that  such  asylum  is  falL 

'Btffina  v.  HaiJUld  Pevertl,  298 

2.  By  clergyman  not  the  officiating  clergy- 
man, 298.    Ante,  1. 

3.  To  private  licensed  asylum,  298.    Ante,  I. 

4.  Jurisdiction  in  whatever  way  IniiaUe  is 
brought  before  justice,  327.  Ante,  XL  4. 
349.     Post,  XX.  2. 

6.  Difference  in  regard  of  expenses  between 
removal  by  justice  and  removal  by  dergy. 
man,  340.    Post,  XX.  1. 

XVII.  Lunatic  poor;  expenses  of  examinalioa 
and  removaL 

1.  When  order  may  be  made. 

Sect  58  of  stat  8  A  9  Vict  o.  126,  which 
empowers  justices  to  inquire  into  and  adjudi- 
cate upon  the  settlement  of  "any  pauper 
lunatic  confined  or  ordered  to  be  confined"  in 
a  lunatic  asylum,  authorixes  the  proceeding 
only  during  the  time  while  the  pauper  re- 
mains in  confinement,  and  the  time  between 
the  order  for  his  being  confined  and  the 
beginning  of  his  confinement 

And,  if  an  order  for  maintenance,  under 
sect  62,  be  made  on  a  parish  as  the  laet  place 
of  a  pauper  lunations  settlement,  and  the 
abjudication  has  taken  place  after  the  pauper 
was  discharged  from  the  asylum,  the  order  is 
bad,  though  the  discharge  was  within  twelve 
months  from  the  beginning  of  the  oonfine- 
ment 

SembU,  per  Coleridgb,  J.,  that  an  order, 
under  sect  62,  directing  payment  of  the  ex 
penses  of  examining  and  conveying  the 
lunatie  to  the  asylum,  may  be  made  moir 
than  twelve  months  after  those  expenses  have 
been  incurred.     Begina  v.   Wolverkamptmif 

318 

2.  The   order  may  be    made    after    twelve 
months. 

By  sUt  8  A  9  Vict  c  126,  s.  62,  when  a 
pauper  has  been  sent  by  order  of  justices, 
Ac,  to  a  lunatic  asylom,  and  is  afterwards 
adjudged  to  be  settled  in  a  ponsh  or  union 
other  than  that  from  which  b«  was  sent,  two 
justices  may  make  an  order  upon  the  guard- 
ians or  overseers  of  the  first-mentioned  parish 
or  union  for  payment  to  the  guardians  or 
overseers  of  the  other  parish  or  union  of  all 
expenses  "incurred  by"  them  "in  or  about 
the  examination  of  such  lunatic,  and  his  con- 
veyance to  the  asylum,"  "  and  of  all  moneys 
paid  by"  them  to  Uie  proprietor  of  the  asylum 
"for  lodging,  maintenance,"  Ac,  "of  each 
lunatic,  and  incurred  within  twdtte  ea/le»- 
i      dar  montha  prtviouu  to  the  dot*  of  sad 
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H«ld  that  the  Umitatioii  to  twelve  months 
appliee  to  the  expenses  of  lodging,  main- 
tenance, Ac.,  bnt  not  to  those  of  examination 
and  conveyance.  And  an  order  for  payment 
of  both  classes  of  expenses,  not  showing 
when  any  part  had  been  incurred,  but  only 
that  they  had  been  paid  within  the  preceding 
twelve  months,  was,  on  oertiorari,  quashed  as 
to  the  expenses  of  lodging,  maintenance,  Ac, 
but  not  as  to  those  of  conveyance  and  ex- 
amination. 

When  orders  have  been  returned  to  a  cer- 
tiorari, and  their  validity  is  argued  on  the 
return,  it  is  too  late  to  urge  that  the  ob- 
jections to  the  order  were  not  specified  in  the 
rule  for  a  oertiorari.  Begina  v.  Winster,  344 
See  also  318.    Ante,  1. 

3.  Order  on  treasurer  to  pay  himself,  793. 
Post»  XX.  3. 

XVIIL  Lunatic  poor:  medical  certificate. 

I.  Effect  of  variations  from  statutory  form, 
349.    Post,  XX.  2. 

S.  Inferences  as  to  qualification  and  resi- 
dence, 849.    Post,  XX.  2. 

8.  Effect  of  irregularities  in  fact,  349.    Post, 
XX.  2. 

4.  Consequence  of  keeper  receiving  lunaUc 
without,  349.     Post,  XX.  2. 

XIX.  Lunatic  poor :  order  of  adjudication  of 
settlement. 

No  appeal  lies. 

No  appeal  lies  against  an  order  of  justices 
under  sUt  8  A  9  Vict  o.  126,  s.  68,  determin- 
ing the  plaee  of  settlement  of  a  lunatic  pauper 
confined  under  the  provisions  of  that  Act 
Regina  v.  Su  Mary,  Southampion,  815 

XX.  Lunatic  poor :  order  of  maintenance. 

1.  When  to  be  made  on  the  Union. 

Stat  12  A  13  Vict  c  103,  s.  5,  which 
throws,  in  certain  oases,  the  expenses  of  re- 
moving a  pauper  lunatic  to  an  asylum,  and 
maintaining  him  there,  on  the  Union  com- 
prising the  parish  which  would  be  liable  but 
for  the  statute,  applies  only  when  the  lunatic 
has  been  placed  in  the  asylum  under  an  order 
of  justices :  not  when  he  has  been  removed 
under  the  order  of  an  officiating  clergyman 
and  a  parish  ofieer.  Segtna  v.  £^,  LeonarcTt, 
Shartditek,  340 

2.  When  sufficient  without  formal  finding  of 
ohargeabiUty. 

It  is  no  valid  objection  to  an  order  of  main- 
tenance made,  under  stat  8  &  9  Vict.  c.  126, 
s.  62,  on  a  parish  adjudged  to  be  the  last  legal 
settlement  of  a  pauper  lunatic  confined  in 
an  asylum,  that  the  lunatic  is  not,  on  the  face 
of  the  order,  found  to  be  chargeable  to  the 
parish  whence  he  was  removed,  if  the  order 
shows  that  in  fact  the  lunatic  has  been  main- 
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tained  in  the  asylum  at  the  expense  of  such 
parish. 

Nor  that  notice  of  such  cbargeability  has 
not  been  sent  to  the  parish  on  which  the  order 
Is  made :  and,  if  this  were  necessary,  it  would 
be  enough  to  send  the  examinations  on 
which  the  order  was  made,  if  they  show  the 
cbargeability. 

Nor  that  the  medical  certificate,  annexed 
to  the  order  for  removal  to  the  asylum,  varies 
from  the  form  in  Schedule  (B)  No.  1  of  stat 
8  A  9  Vict  c.  126,  in  not  stating  the  place  of 
abode  of  the  person  signing  it,  or  that  he 
was  a  fellow  or  licentiate  of  the  College  of 
Physicians,  or  a  graduate  in  Medicine,  or  a 
member  of  the  College  of  Surgeons,  or  an 
apothecary  authorised  by  the  Apothecaries' 
Company. 

The  confinement  of  the  lunatic  does  not 
become  unlawful  by  reason  of  such  irregu- 
larity,  where  it  does  not  appear  that  there 
was  in  fact  no  qualification,  or  that  the  resi- 
dence was  in  fact  not  known :  and  the  exist- 
ence of  the  qualification,  and  the  fact  of  the 
residence  being  known,  may  be  inferred  from 
the  examinations. 

The  confinement  existing  de  facto,  and  not 
being  nnlawfVil,  the  jnrisdiction  of  the  jus- 
tices to  adjudicate  on  the  settlement,  and  to 
make  an  order  of  maintenance,  arises. 

The  keeper  of  the  asylum  incurs  responsi- 
bility by  receiving  the  lunaUc  without  a  regu- 
lar medical  certificate ;  but,  having  so  re- 
ceived him,  is  bound  to  continue  the  con- 
finement until  the  lunatic  is  discharged. 
Regina  v.  Mintter,  349 

3.  Order  on  treasurer  to  pay  himself  on  be- 
half  of  another  township  in  the  Union. 

A  pauper  lunatic  was  sent  by  a  justice  from 
the  township  of  A.  in  the  Union  of  W.  to  the 
county  Asylum ;  and  the  justice  made  an  or- 
der upon  the  treasurer  of  the  guardians  of 
the  Union  for  payment  of  the  expenses.  Sub- 
sequently, two  justices  abjudicated  that  the 
settlement,  of  the  lunatic  was  not  in  A.,  but 
in  township  W.,  also  in  the  same  Union  of 
W. ;  and  the  two  justices,  by  an  order  recit- 
ing the  above  facts,  ordered  the  treasurer  of 
the  Union,  on  behalf  of  such  parties  as  the 
law  required,  to  pay  himself,  out  of  any 
moneys  that  might  be  in  his  hsnds,  the  ex- 
penses already  incurred  on  behalf  of  A. : 
and  likewise  to  pay  the  future  expenses. 

Held :  That  the  order  was  good  in  sub- 
stance, as  an  order  was  required,  under  the 
circumstances,  to  justify  the  treasurer  in  pay- 
ing as  on  hehalf  of  W.  And  that  the  form, 
requiring  him  to  pay  to  himself,  as  above, 
was  correct    Sejfina  v.  East  ArdaUy,      793 

4.  Notice  of  cbargeability,  349.    Ante,  2. 

5.  Befeets  in  medical  ctrtifieate,  849.    Aate^ 
2. 
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6.  Jorisdietion  on  confinement  de  faoto,  349. 
Ante,  2. 

7.  Whether  there  ii  an  opdon  as  to  the  party 
on  whom  it  ig  to  be  made,  793.    Ante,  3. 

8.  After  removal  under  stat  8  A  9  Vict  e. 
100,  8.  48,  298.    Ante,  XVL  1. 

9.  Removal  and  a4Jndication  of  lettlement 
shown  only  hj  way  of  recital,  298.  Ante, 
XVI.  1. 

10.  For  a  speoiflc  aum  or  fntnre  reaaonable 
charge,  298.    Ante,  XVL  1. 

11.  Not  showing  time  of  aettlement»  298. 
Ante,  XVI.  1. 

12.  Notice  to  the  settlement  pariah  not  shown, 
298.    Ante,  XVL  1. 

13.  Not  alleging  eha^eabtlitj  to  parish  from 
which,  Ac,  298.    Ante,  XVL  1. 

14.  Not  to  be  made  after  discharge  of  lunatic, 
318.    Ante,  XVILL 

15.  Not  sufficient  when  it  shows  the  expenses 
paid  within  twelve  months  without  showing 
when  incurred,  344.    Ante,  XVII.  2. 

XXL  Appeal:     statement   of    grounds,    327. 
Ante,  XL  4. 

XXIL  Appeal:  abandonment  of  appeal,  after 
entry  and  respite;  costs;  form  of  Judg- 
ment, 425.    Post,  XXIIL  1. 

XXIII.  Appeal :  Judgment  and  costs. 

1.  Distinction  between  dismissal  of  appeal 
'  and  confirmation  of  order. 

Appellants  entered  and  respited  an  appeal 
against  an  order  of  removal,  but  did  not  deli- 
ver grounds  of  appeal.  Afterwards  they 
gave  notice  of  abandoning  their  appeal,  but 
tlid  not  satisfy  the  respondents  as  to  costs. 
The  respondents,  therefore,  went  to  the  next 
Quarter  Sessions,  and  moved  (the  appellants 
not  being  present)  that  the  order  might  be 
confirmed.  The  Sessions  (after  stat  11  A  12 
Vict  c.  31)  confirmed  the  order  of  removal, 
and  awaited  costs  to  be  paid  by  the  appeK 
lants  to  the  respondents. 

Held,  on  certiorari  and  motion  to  quash, 
that,  although  the  confirmation  was  an  excess 
of  autiiority,  the  order  of  Sessions  was  valid 
as  to  the  award  of  costs.     Begina  v.  Orer, 

425 

2.  Order  of  Sessions  not  quashed  when  costs 
same  either  way,  425.    Ante.  1. 

POSSESSION. 

L  As  against  wrongdoer,  65.    Tuspasb,  IL  1. 

XL  So  as  not  to  interiere  with  easement^  81. 
Crown,  L  1. 

POWER. 

I.  Statutory. 

When  not  implied  from  powers  given  to 
other  parties,  902.    Gompakt,  X.  4. 


XL  Time  of  exercise. 

Construction  of  enactment  limiting  the  time, 
818.    Poor,  XVIL  1. 

■ 

PRACTICE. 

I.  Of  the  Court 

ADMisaioir.    Affidattt.    AMSRDirsirr.   Ap- 

PSARAHCR.         ArBITRATIOV.         AtTORVST. 

Bail.  Crrtiorari.  Co-drprrbaiit.  Ooi- 
bpiracr.  coktikuakcr.  cobts.  covitt 
Court.     Criminal  Procrdurr.     Drcla- 

RATION.  DrPRNOANT.  DiBTRRRS.  DU- 
TRIN0A8.    EjrOTMBNT.    SrROR.    BtIHRRCR. 

ExRcunoN.  Frrb.  Harrab  Corpui. 
Impribonxbht.  Jud«r.  Jvdsxrrt. 
Lachrb.  Mandamus.  Nibi  Priub.  No- 
TicR.  Objection.  Ordrr.  Outlawry. 
Pauprr.  Plra.  Prohibition.  Qvrrn'b 
Brnch.  Rrcord.  Rrplradrr.  Shrripv. 
Trrm.  Vrnirr.  Vrrdict.  Waitrr. 
Writ. 

II.  Long  practice,  when  not  allowed  to  prevailt 
552.    Pauprr. 

PRESENTATION. 

Mandamus  to  present:  when  it  doea   not  Be, 
139.    Adtowboh,  L 

PRESUMPTION. 

L  That  the  truth  appears  in  a  grant  bj  the 
Crown,  911.    Crown,  IL  1. 

II.  Of  continuance  of  estate  tail,  91L    Crown, 
ILL 

IIL  Omnia  riti  ease  aeta^  43,  63.    Fbibrblt 

SOCIRTT,  L 


PRINCIPAL  AND  AGENT. 


AflRNT. 


PRISONER. 

Expenses  of  conveyance  to  gaol,  759.     Com- 
MrrTAL,  rv. 

PRivrrr. 

Of  parties. 
On  transfer  of  shares,  205.    Cali»  L 

PR0CEBDIN6S. 
Irregular. 
Laches,  448.    Apprarancb,  L 

PROCEDURE. 
CriminaL    Criminal  Procrburs. 

PROCESS. 
In  criminal  cases,  148.    Conbpiract,  L  L 


PRODUCTION. 
Of  documents^  when  ezooBed,  fill.  Poor, 
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PROFITS. 

L  Belooging  to  land:  ferry,  25.     Covpmsft- 
noH,  I. 

IL  Bipeoted,  an  inrarable  interest;  and  how 
deeeribed,  634.    Insoramcb,  L 

PROHIBITION. 

1  When  it  lies. 

1.  To  County  Court  Judge  where  title  la  in 
qnoBtion,  710.    County  Court,  IIL 

3.  Effect  of  decision  of  inferior  court,  710. 
CouHTY  Court,  IIL 

IL  When  refuted. 
Where  no  want  of  Jurisdiction,  25.     Con- 

PBMBATIOir,  L 

m.  Pleadings. 

1.  Declaration  and  plea  as  to  title  being  in 
question,  710.    County  Coubt,  IIL 

2.  Trarerse  of  the  material  part  of  a  joustom^ 
omitting  incidental  allegations. 

Declaration  in  prohibition  recited  that 
pl^iadff  was  not  impropriator  or  proprietor  of 
the  tithes  « in  the  parish  of  T.,"  and  "  the 
•aid  T.  had  not  been«  nor  was"  a  parish ;  and 
the  chancel  mentioned  in  the  articles  after  set 
forth  did  not  belong  to  the  impropriate  rec> 
tOTj  in  the  articles  mentioned;  and  plaintiff 
had  not  possession  of  the  chancel.  That 
there  was  (1)  a  custom  in  T.  that  the  in- 
habitants should  repair  the  chancel ;  (2)  also 
a  custom  that,  when  repairs  to  the  chancel 
had  been  necessary,  the  chapel-wardens  of 
the  chapelry  had  ordered  and  paid  for  the 
repairs,  and  plaintiff  had  not  repaired  or 
pud ;  (3)  also  a  custom  that  church  or  chapel 
rates  for  the  repairs  of  the  church  or  chapel 
of  T.  had  been  made,  collected,  and  expended 
within  T.  by  the  chapel-wardens  thereof,  and 
tiie  repairs  of  the  chancel  paid  for  out  of 
inch  rates  by  the  chapel-wardens ;  (4)  also  a 
enstom  Uiat  the  chapel-wardens  had  yearly 
passed  their  accounts  to  the  inhabitants  of  T. 
of  the  moneys  collected  and  expended  by 
them  on  account  of  Uie  church  or  chapel  rates 
of  T.  It  was  further  recited,  that  such  tithes 
of  T.  as  arose  to  plaintiff  had  always  been 
collected  by  a  person  appointed  by  the  tithe- 
payers  within  T.,  which  person  had  been 
rated  to  the  church  and  other  rates  of  T. ; 
and  the  chapel-wardens  of  T.  had  been  paid 
such  rates,  or  deducted  them  from  the  tithes 
receivable  by  plaintiff:  That  plaintiff  had 
agreed  with  the  tithe-payers  of  T.  to  accept  a 
certain  sum  in  lieu  of  the  tithes  of  T.  arising 
to  him,  the  remainder  of  such  tithes  to  remain 
nncollected,  and  to  be  taken  in  lieu  of  all 
church  and  other  rates  due  from  plaintiff 
within  T.;  which  agreement  had  for  many 
years  been  acted  upon.  That  defendants 
tanaed  a  suit  to  be  promoted  agunst  plaintiff 


in  the  Arches  Court  of  Canterbury,  wherein 
they  articled  (among  other  things)  that  he 
was  impropriator  of  the  tithes  arising  *'  in  the 
parish  of  T.  aforesaid,"  which  were  sufficient 
for  the  repair  of  the  chancel  of  the  "  parish 
church  of  T. ;"  that  he  was  in  possession  of 
the  chancel ;  that  it  was  dilapidated  by  his 
default ;  and  that  he  had  been  required  by 
the  churchwardens  to  repair  it,  but  had 
refused :  That  to  this  libel  defendAt  put  in:  a 
negative  issue,  denying  the  allegations  of  the 
libel  on  articles,  and  also  brought  in  his 
responsive  allegation,  which  was  duly  ad- 
mitted, and  did  thereby  "allege  the  said 
several  customs  and  matters  in  the  intro- 
ductory part  of  this  declaration  mentioned,  in 
answer  to  the  said  libel  on  articles,  and  the 
said  charge  therein  contained ;  and  did  then 
and  there  offer  to  prove  the  same  in  due  form 
of  law:"  yet  defendant  threatened  to,  and 
would,  "prosecute  the  trial  of  the  said  sevetal 
customs  and  matters  in  the  introductory  part 
of  this  declaration  mentioned  in.  the  said 
Court  Christian,"  unless  writ  of  prohibition, 
Ac. 

Defendants  pleaded  only  a  traverse  of 
allegation  (I)  of  custom:  and  a  traverse ;of 
allegation  (3)  of  custom.  On  these  traverses 
issues  were  Joined,  which  were  found  for  de- 
fendants. 

On  motion  for  Judgment,  non  obstante 
veredicto.     Held: 

1.  That  the  pleas  were  not  bad  for  omitting 
to  traverse  the  allegations  (2)  and  (4)  of 
enstom,  these  being'  immaterial,  or  merely 
incidental  to  and  evidence  of  the  allegations 
of  custom  traversed.  > 

2.  That  the  pleas  were  an  insufficient 
answer,  inasmuch  as  they  did  not  meet  the 
allegation  that  T.  was  not  a  parish,  which 
was  a  fact  not  triable  by  the  Bcdesiastical 
Court 

3.  That  there  ought,  therefore,  to  be  a  re- 
pleader, but  not  a  Judgment  non  obstante 
veredicto,  inasmuch  as,  the  plaintiff  not  hav- 
ing proved  the  allegations  traversed,  there 
was  no  admission  on  the  record  of  the 
allegations  not  traversed.  Duke  of  Butland 
V.  BagtIKaWf  809 

8.  Omission  to  meet  allegation  of  material 
facts  not  triable  in  the  Bcdesiastical  Court, 
860.    Ante,  8. 

4.  Allegations  not  traversed  when  not  ad- 
mitted on  the  record,  869.     Ante,  2. 

5.  Repleader  when  awarded,  869.    Ante,  2. 

IV.  Costs. 
Prisoner  for,  when  entitied  to  his  discharge, 
403.    Costs,  I. 
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PROPERTY. 


RENT. 


PROPBRTY. 

In  goodi  and  ohattelt. 
ConditioDftl  transferi  496.    Aqmut,  I. 

PROVISIONAL  REQISTRATION. 
Compaut,  L 

PUBLICATION. 
Of  libel,  186.    Difamatioh,  L 

PURCHASE. 
Vbhdobs  ahx)  Pcrchassbs. 

QUARE  IMPEDIT. 
When  the  proper  remedy  at  law,  139.     A]>- 

TOWBOHy  L 

QUARTER  SESSIONS. 
Appbal. 

QUEEN'S  BENCH. 

L  Conrt  OH 

Offiees  belonging  to  the  Conrt»  820.    Clkrk 
OF  TBS  Papkks. 

n.  Aote  of  Conrt  on  the  three  days  next  before 
full  term,  148.    CoNSPiiiAcr,  L  1. 

QUEEN'S  PRISON. 
Clerk  of  the  papers.    Clkbk  or  the  Papkrs. 

RAILWAY. 

I*  Power  to  pnrebaie  or  Bell  part  of  a  line,  902. 
COMPAHT,  X.  4. 

n.  Width  of  roadfl  under  bridges,  68^.  Bridok. 

ni.  See  also  Compaxt. 

READINESS. 
Arerment  of. 
When  neeessarj,  728.    Dkclabatioh,  L  1. 


RECEIVER. 
Of  metropolitan  police  force,  742. 

JUBTICB,  L  1. 


Clxrk  to 


RECITAL. 

L  Showing  essential  particulars  by  way  only 
of  recital,  298.    Poor,  XVL  1. 

II.  Estoppel  by,  781.    Dkbd,  L 

RECORD. 

In  criminal  cases. 

I.  Order  for  new  trial,  31.    Affdatit,  L 

IL  Sufficient  commencement   of  proceedings 
after  outlawry,  148.    Corspiracy,  L  1. 

m.  Allegation  of  custody  without  describing 
the  process,  148.    Covbpiract,  1. 1. 


RECTOR. 

Obligation  to  repair  chancel,  869.    Prohbi. 
noH,  IIL  2. 

REGISTER. 
I.  Parish. 

Proper  custody. 

Stat  52  G.  3,  c  146,  s.  5,  requires  pwiah 
registers  to  be  kept  at  the  parson's  hoaae  or 
in  the  church.  The  custody  of  such  regisiers 
by  the  parish  clerk  at  his  house  is  not>  unless 
accounted  for,  such  reasonably  proper  ens. 
tody  as  to  render  receirable  in  eridenee  an 
extract  made  by  a  witness  from  a  book  pro- 
dttoed  to  him  as  the  parish  register  by  the 
clerk,  at  the  clerk's  house.  Doe  dm.  Lard 
Arundel  t.  Fowler,  7M 

IL  Of  shareholders,  205.    Cau.,  I. 

IIL  ProTisional  registration,  803.    Coxfast, 
LI. 

REGULA  GENSRALB& 

HiL  T.  4  W.  4,  s.  20.    Form  A.  InteriisMted 
document^  202.    Admisbior,  L 

REMAND. 
Pace  750.    CommrAL,  IV. 

REMEDY. 

I.  Generally. 

Effect  of  some  of  the  statutory  remediea  not 
being  applicable,  793.    Poor,  XX.  3. 

II.  In  particular  instances. 

1.  For  erroneous  decision  on  a  preliminary 
objection,  789.    Poor,  V. 

2.  Action,  or  application  to  oommisBionera, 
122.    Caral,  L  1. 

3.  Of  transferor  for  calls  paid  by  him  alter 
tnmsfer  and  before  registration,  205.  Caix, 
I. 

4.  Mandamus,  Quare  Impedit,  or  proceeding 
in  Equi^,  139.    Adtowsor,  L 

REMOVAL. 
Of  paupers.    Poor. 

RENEWAL. 
Of  bills,  891.    Bills,  LI. 

RENT. 
L  Rentsenrice. 

1.  Grant  by  Ctown  to  trustees  vnder  stats. 
22  C.  2,  c  6,  and  22  A  23  C.  2,  o.  24,  whesi 
within  the  exception,  911.    Crowr,  IL  1. 

2.  How  oonrerted  into  rent  sedc  Oaowv, 
IL  1. 

n.  Rent  seek. 
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1«  Rant  MrviM   how  oonverted  into,  911. 
Crowh,  IL  1. 

5.  When   it   maj  be   diatnuned   for,    911. 
Cbowr,  II.  1. 

8.  Determinable  on  the  failure  of  an  estate 
tail,  911.    Chowjt,  IL  1. 

4.  errant  to  corporation  when  not  Toid  hj 
state,  of  Morftnain,  911.    Crowh,  IL  1. 

6.  Attornment  of  terre-tenant  911.    Obowh, 
ILL 

nL  Pleading. 

Avowry  for  rent    seek    under   grant  from 
Crown,  what  it  must  show,  911.    Cbowx, 

n.  L 

IV.  Distress  for.    Distbbbb. 

REPAIRS. 
L  Of  buildings  demised. 
Page  832.    Lahdloed  ahd  Tbhavt,  IL  1. 

n.  Of  chancel,  869.    Pnottninoir,  IIL  2. 
III.  Of  highways.    Highwat. 

RBPLEADBR. 

When  awarded,  there  being  no  admission  on 
the  reoord,  809.    Pbohibxtioiv,  IIL  2. 

REPLEVIN. 
Arowry.    Ayowey, 

REPLICATION. 
Title  in  stranger  replied  to  plea  of  lib.  ten.,  65. 

TutPASS. 

RETURN. 

L  To  writ  of  Habeas  Corpus,  554.    Habsas 
COBPUB,  L  1. 

XL  To  mandamus.    Mahdamus,  Y. 

REVENUE. 
Stamps.    Stamp. 

REVERSAL. 
Of  ontlawiy,  148.    Cohbpiraot,  L  1. 

REVOCATION. 
Of  iubmission,  529.    ARBiTRATioir,  L  1. 

RIGHT. 

L  Bquitoble,  110.    Poor,  XL  L 

n.  Wrongful  acts  tending  to  establish,  122. 
Gamal,  L  1. 

RIOT. 


Action  for  feloniooB  demolition  by  rioters,  794. 
MnrR,L 


ROAD. 
Under  railway  bridges,  687.    Bridgr. 


RULE  OF  COURT. 

Effect  of  illegality,  529,  544.    ARBiTRAnoir,  L 
1,8. 

SALARIES. 
Deductions  on  account  of,  571.    Poor,  VL  I. 

SALE. 
Vrhdors  ahd  Purchasrrb. 

SATISFACTION. 

By  payment  of  a  smaller  sum  with  disor*«i«fe. 
664.    Dbvard,  L  1. 

SEAS. 
Peril  of,  what  is,  634.    Insurahox,  L 

SECOND  APPLICATION. 
Page  74.    Bastard,  1. 1. 

SEQUESTRATION. 
Page  825.    BsirancR,  IIL  L 

SESSIONS. 
Appral.    JusnoB  op  thr  Praoi. 

SETTLEMENT. 
Of  the  poor.    Poor. 

SETTING  ASIDE  PLEADINGS. 

When  intended  to  embarrass  and  swora  to  be 
£slse,  418.    Plra,  L 

SHARE. 
Transfer  and  register,  205.    Call,  L 

SHERIFF. 
Sale  by. 

Effect  of  rightful  owner  claiming  goods  after 
they  are  sold  and  resold,  621.  VRHnoRS, 
IV.  2. 

SIGNATURE. 

Countersigning  as  distinguished  from  signing, 
554.    Habeas  Corpus,  L  1. 

SILENCE. 
Inference  from,  664.    Drxard,  L  L 

SPECIAL  CASE. 
Reserved  on  Appeal.    Appeal,  X, 

SPECIFICATION. 
Of  a  patent,  863.    Patbrt,  IL  1. 


STAMP. 
L  On  agreements. 

Eiemption  of  agreements  for  hire  of  Ubonrer, 
405.    AoRRT,  IL 
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IL  On  bondi,  7S3,    Boan,  L 

■ 

STATUTB. 

Fikst:  Generally. 

I.  Conabraction  of  statutes.    OoNiTRUcnoir,  I. 

IL  Fraud  in  obtaining  act:  not  a  defence  to 
an  action  under  the  act,  672.    Call,  IIL  1. 

III.  Carrjing  acts  into  execution. 

What  business  does  not  fall  within  this  dv 
scription,  742.    Clsrk  to  Justics,  L 

IV.  Powers  of  purchase  and  sale. 

Power  of  one  body  to  sell  not  implied  from 
power  of  another  body  to  buy,  902.    Com- 

PAKY,  X.  4. 

T.  Statutory  forms. 

1.  Omission  in,  of  findings  that  would  other- 
wise hare  been  necessary,  229.  Highwat, 
ILL 

2.  Variations  from,  when  mere  irregularities, 
349.    Poos,  XX.  2. 

Secohdly  :  Decisions  on  General  Statutes. 

YI.  11  H.  7,  o.  12.    (Pauper.) 
Liability  Uvfees,  552.    Pauper. 

YIL  24  H.  8,  0.  12.    (Restraint  of  Appeals.) 
Sect  2.    What  dues  included,  1.    Mortuary. 

VIIL  27  H.  8,  c  20.    (Tithes.) 
What  dues  included,  1.    Mortuary. 

IX.  32  9.  8,  0.  r.    (Tithes  and  offerings.) 
V  What  dues  included,  1.    Mobtuabt. 

X.  2  A  8  Ed.  8,  0. 13.    (Tithes.) 
What  dues  included,  1.    Mortuary. 

XL  22  C.  2,  c.  6.     (Crown  rents.) 

Sect  3.  Reversion  in  the  Crown,  911.  Crowh, 
ILL 

XIL  22  k  23  C.  2,  o.  10.    (DistribnUons.) 
Sect  1.    Administration  bond,  240.    Ezb- 

OUTORfl,  X 

XIIL  22  A  23  C.  2,  o.  24.    (Crown  rents.) 

Sects.  1,  2.  Grant  by  Crown,  911.  Crowit, 
IL  1. 

XIV.  29  C.  2,  c.  8.    (Frauds.) 

Sect  4.  Consideration,  431.   Cortract,  IV.  1. 

XV.  1  A  2  W.  A  M.  0.  5.    (Distress.) 

Sect  2.  Notice  of  distress,  025.  Acquittal, 
L 

XVL  7  A  8  W.  3,  0.  0.    (Small  tithes.) 
Sect  2.  What  dues  included,  1.    Mortuary. 

XVIL  9  A  10.  W.  8,  0.  15.    (Arbitration.) 

Scot  1.  Reference  by  order  of  Nisi  Pnus, 
529.    Arbitratioit,  L  1. 

XVIIL  1  Ann.  stat  L  a  7.    (Land  rerennes.) 
Sect  5.  CouYeyance  by  Crown,  81.    Crowh, 
L  L 


XIX.  4  Ann.  e.  18.    (Amendment  of  the  Law  \ 
Sect  9.  Grants,  911.    Crowh,  IL  L 

XX.  9  G.  1,  c.  7.    (Poor.) 

Sect  5.  Purchase  of  estate,  110.  Poos,  XL 
1. 

XXL  4  G.  2,  c  28.    (Frauds  by  tenants.) 
Sect  5.  Distress  for  rent  seek,  911.    Crowv, 
ILL 

XXIL  25  6.  2,  c.  36.    (Disorderly  housea.) 

Sect  10.  RemoYal  of  indictments,  568.  Grr- 
tiorari,  VIII.  1. 

XXIII.  27  G.  2,  c.  3.    (CouYcyanee  to  gaoL) 
Sect  1.  Expenses,  759.    CommTALi  IV. 

XXrV.  27  G.  2,  c.  17.     (King's  Bench  Prison.) 

Sect  7.  Clerk  of  the  papers,  820.  Clbrk  op 
THB  Papkrs. 

XXV.  41  G.  3,  c.  109.    (Enclosure.) 
Sects.  8,  9.  Highways,  735.   Ekclobubb,  L  1. 

XXVL  43  G.  3,  0. 149.    (Stamps.) 
Sehed.  Part  I.  .fioncf,  732.    Bord,  L 

XXVIL  48  G.  3,  e.  123.    (SmaU  debU.) 
Sect  1.  CosU  of  Prohibition,  403.    Cobts,  L 

XXVin.  52  G.  3,  c.  146.     (Parish  registeia.) 
Sect  5.  Custody,  700.    Rboibtbr,  L 

XXIX.  55  G.  3,  0. 184.    (Stamps.) 

Sehed.  I.  tit  AgvewwnL  Exemption,  405. 
Aorrt,  IL 

XXX.  7  A  8  G.  4,  e.  31.     (Remedies  against 
the  Hundred.) 

Sect  2.  Action  against  hundred,  704.  Mns, 
L 

XXXL  10  G.  4,  e.  44.    (Metropolitan  PoUoe.) 

1.  Sect  37.  Fees,  742.  Clbrk  to  Justiob, 
LL 

2.  Expenses  of  couYeying  to  gaol  prisoners 
committed  by  Police  Magistrates,  759. 
Comkittal,  IV. 

XXXIL  10  G.  4,  0.  56.    (Friendly  Societies.) 
Sect  27.  Arbitration,  43,  63.    Fribrdly  So- 

CIBTY,  I. 

XXXin.  11  G.  4  A  1  W.  4,  c  58.     (Commtm 
Law  OiBcers.) 

Sects.  4,  7,  8.  Fees,  820.  Clbrk  of  rmm 
Papbrs. 

XXXrV.  11  G.  4  A  1  W.  4,  c.  70.     (Adminia. 
tration  of  Justice.) 

Sects.  16,  J  7.  Attorney  of  Court  of  Orea4 
Sessions  Ui  Wales,  388.    Attorxby,  L 

XXXV.  1  W.  4,  0.  3.    (Administration  of  Ju. 
tice.) 

Sect  2.  Return  days,  148.  Cobipiract, 
LL 

'XXXVL  1  W.  4,  e.  21.    (Prohibition  and  Mma. 
damns.) 
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Sect  0.  Costfl  of  i^Iioation  for  mandamui, 
684.    Costs,  II. 

XXXVIL  1  4  2  W.  4,  0.  35.    (Officers  of  Com- 
mon Law  Courts.) 

Sect  1.   Legal  fees,  820.     Clbbk  op  thx 
Papkrb. 

XXiVIIL  2  4  3  W.  4,  0.  3».     (Unifonnity  of 
Process.) 
Sect  3.  Distringas,  446.    Appbabancb,  I. 

XXXIX.  8  4  4  W.  4,  0.  42.     (Amendment  of 
the  Law.) 

1.  Sect  28.  Amendments,  193.    Avbvdmbnt. 

2.  Sect  39.  Arbitration,  529.    ABBiTBATioif, 
LI. 

XL.  4  A  5  W.  4,  0.  36.    (Central  Criminal 

Court) 

Sect  16.  Removal  of  indictments  into,  568. 
Certiorari,  VIII.  1. 
XLL  4  4  5  W.  4,  c.  40.     (Friendly  Societies.) 

Sect  7.  Reinstating  members,  43.    Fribndlt 

SOCIBTT,  L 

XLIL  5  A  6  W.  4,  c.  50.    (Highways.) 
Sect  58.  Intersecting  boundaries,  229.  High- 
way, II.  1. 
XLIIL  5  4  6  W.  4,  c.  83  (Patents.) 
Sect  5.  Notice  of  objections,  363.    Pateht, 
ILL 

XLIV.  6  4  7  W.  4,  0.  96.    (Parochial  Assess- 

ments.) 

Sect  1.  Deductions,  571.    Poob,  VL  1. 
XLV.  1  4  2  Vict  c.  110.    (Insolvent  Debtors.) 

1.  Sect.  3.     Affidavit  to  hold  to  bail,  31. 
Appidatit,  I. 

2.  Sect  18.    Award  of  costs,  403.    Costs,  I. 

XLVL    2    4   3    Vict  o.  47.     (Metropolitan 
Police.) 

1.  Sects.  22,  77.    Fines  and  penalties,  742. 
Clerk  to  Justicb,  1. 1. 

2.  Conveyance  to  gaol,  759.     ComnrrAL,  IV. 

XLVIL    2   4  8  Vict  c  71.      (Metropolitan 
Police.) 

Sects.  7,  8.    Fees  and  penalties,  742.     Clbbk 
TO  Justice,  I.  1. 

XLVIII.   3   4  4  Vict   o.  84.    (Metropolitan 
Police.) 

Sects.   1,  6.     Justices  of  the   peace,  742. 
Clerk  to  Justice,  L  1. 

XLIX.  8  4  4  Vict  o.  86.    (Church  DiscipUne.) 

Suspension,  825.    Benepicb,  III.  1. 
L   5  4  6  Viet  c.  22.     (Queen's  Prison.) 

Clerk  of  the  papers,  820.    Clbbk  op  thb 
Papbbs. 

LL  5  4  6  Vict  c  54.     (Tithe  Commutation.) 

Sect  7.  Conflrmation  of  former  commuta- 
tions, 459.    Tithb,  L 


LIL  6  4  7  Vict  c  86.     (Exemptions  from 
Ra^es.) 

Sect  6.     Appeal   against   certificate,    789. 
PooB,  V. 

LIIL  6  4  7  Viet  e.  73.    (Attorneys.) 
Sect  35.    Attorney  of  Court  of  Great  Ses- 
sions in  Wales,  388.    Attornet,  1. 

LIV.  7  4  8  Vict  c.  101.    (Poor.) 
Sect  2.  Bastardy,  74.    Bastabb,  L  1. 

LV.  7  4  8  Vict  c.  76.     (Transfer  of  Property.) 
Sect  4.  Ageeement,  832.     Landlord  akd 
Tenant,  I.  1. 

LVL  7  4  8  Vict  0.  110.    (Joint  Stock  Com- 
panies.) 

Sects.  4,  15,  23.     Title  of  Company  pro- 
visionally registered,  803.    Company,  L  1. 

LVn.  7  4  8  Vict  c.  112.     (Seamen.) 
Sects.  41,  63.   Who  is  a  mariner,  405.  Agent, 
IL 
LVIIL  8  4  9  Vict  o.  10.    (Bastardy.) 
Sect  3.  Notice  of  recognisance,  421.    Ap- 
peal, VII.  1. 
LIX.  8  4  9  Vict  c.  16.     (Companies'  Clauses.) 
Sect  15.  Liabilities  of  transferor,  205.  Call,  L 
LX.  8  4  9  Vict  c.  20.    (Railways'  Clauses.) 

1.  Sect  6.  Interruption  of  ferry,  25.    Com- 
pensation, L 

2.  Sect  49.  Bridges  over  turnpike  roads,  687. 
Bbidgb. 

LXI.  8  4  9  Vict  c.  100.    (Lunatics.) 
Sect  48.   Removal  to  asylum,  298.    Poob, 
XVLL 
LXIL  8  4  9  Vict  c.  106.    (Real  Property.) 
Sect    1.     What   not   esUblished   by,    832. 
Landlobd  and  Tenant,  IL  1. 

LXIIL  8  4  9  Viet  c.  117.    (Scotch  and  Irish 

Poor.) 

Sect   2.    Children    of   Irish    parents,    207. 
PooB,  X. 
LXIV.  8  4  9  Vict  o.  126.    (Pauper  Lunatics.) 

1.  Sect  48.    How  far  only  directory,  327 
Poob,  XL  4. 

2.  Sect  58.  Adjudication  of  settlement,  816. 
Poor,  XIX. 

8.  Sect.  62.  Order  of  maintenance,  298,  844, 
349.    Poor,  XVLL    XVU.  L    XX.  2. 

4.  Sects.  58,  62.   Order  for  expenses  of  ex- 
amination, 4c.,  318,  344.    Poob,  XVIL  6. 

5.  Sect  62.  Order  on  whom  to  be  made,  793. 
Poob,  XX.  8. 

LXV.  9  4  10  Vict  c.  95.    (County  court) 

County  Court. 
LXVL  11  4  12  Vict  c  81.     (Poor  removal 

Procedure.) 
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1.  Seet  6.  Statement  of  objections  in  role  for 
eerUorari,  344.    Poor,  XVII.  2. 

2.  Seot.  8.  Coate  on  abandonment  of  appeal, 
426.     PooB,  XXIII.  1. 

LXVII.  11  A  12  Vict  e.  42.    (Josticee  out  of 
Sessions.) 

Expenses  of  eonreying  prisoners  to  gaol,  759. 
Committal,  IV. 

LXVIII.    11   A   12  Viot  e.  43.     (Sammary 
Conyietions.) 

Seetw   23.    Conveying  to  gaol,  759.     Com- 
mittal, rv. 

LXIX.  12  k  13  Vict  0.  45.     (Prooednre  in 
Sessions.) 

Seot  7.  Specifying  objections  in  mle  of  cer- 
tiorari, 221.     PooB,  XIV. 

LXX.  12  k  13  Viot  c  103.    (Poor.) 

Sect  5.   Eipenses  of  lunatics,  340.    Poob, 
XX.  1. 

Thirdly:    Decisions  on  local   and    personal, 
public  statutes. 

LXXI.  Generally. 

Fraod  in  obtaining,  672.    Call,  III.  1. 

LXXII.  Chronological  arrangement 

1.  33  G.  3,  c.  95.     (Aberdare  CaaaL) 
Sects.    70,    71.    Commissioners:    notice    of 

meeting,  854.     Certiorabi,  I. 

2.  34  G.  3,  c.  78.     (Rochdale  Canal). 

Sect  113.     Use  of  Canal  water,  122.  Camal, 
1.1. 

3.  46  G.  3,  c.  zx.  (Rochdale  CanaL) 

Sect  23.  Use  of  canal  water,  122.    Canal, 
1.1. 

4.  6  &  7  W.  4,  c.  xxix.  (Southampton  Dock 
Company.) 

Rating,  587.    Poob,  VI.  2. 

5.  6  A  7  W.  4,  0.  ozxxvL    (London  ceme- 
tery.) 

Rating,  571.    Poob,  VI.  1. 

6.  8  A  9  Vict  c.  oxc.    (South  Wales  Rail- 
way.) 

Lands,  902.    Compart,  X.  4. 
LXXIII.  Canal  and  Dock  Acts. 

1.  Aberdare    Canal    Company,  854.    Ckb- 
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2.  Duke  of  Bridgewater's  Canal,  81.   Crowh, 
1.1. 

3.  Rochdale  Canal,  122.     Cahal,  L  1. 

4.  Southampton  Docks,  587.    Poor,  VL  2. 
JiXXrV.  Railway  Acts. 

1.  Waterford,  672.    Call,  JXL  1. 

2.  South  Wales,  902.    Compart,  X.  4. 

3.  Llanelly,  902.     Compart,  X.  4. 
LXXV.  Cemetery  companies. 

The  London  Cemetery  Company,  571.    Poob, 
VLl. 


Foubthlt  :  Decisions  on  priTala  aeCa. 

LXXVI.    Duke  of  Bridgewater'i  Canal*  81 
Crown,  L  1. 

STOCK. 
Stamp  on  bond  for  retransfer,  732.    BovB,  L 

STRANGER. 
Tide  in,  65.    Trbspabi,  ILL 

SUBMISSION. 
To  arbitration,  529.    Abbrbation,  L  1. 

SUBTRACTION. 
Of  ecclesiastical  dues,  1.    Mobtuast. 

SUCCESSOR. 

Whether  he  or  the  exeeutor  shall  take,  248. 
Exbcutorb,  I. 

SUMMONS. 
Clerk's  fee  for,  742.    Clxbk  to  Justicb,  1. 1 

SUSPENSION. 
Page  825.    Bbnrficb,  IIL  L 

TAIL. 
Ebtatb,  L 

TENDER. 

I.  For  what  purposes  not  equiralent  to  p«y. 
ment,  496.    Aoent,  L 

IL  Of  amount  of  bill  mislaid  by  the  holder, 
496.    AoxNT,  L 

TERM. 

I.  What  continuances  may  be  awarded  before 
full  term,  148.    Conspibact,  L  1. 

IL  Of  years. 

Vesting  of;  entry;  in  Ryan  T.  Clark,  78. 

TERRB  TENANT. 
Attornment  by,  911.    Cbown,  EL  1. 

TIME. 
L  Delay. 

In  moring  to  set  a«ide  irregular  proeeedingB, 
446.    Apprabancb,  L 

II.  Within  which  statutory  powers  mA>   be 
exercised,  818.     Poor,  XVII.  1. 

III.  Uncertainty,  in  contracts^  728.    Dbclaba- 
TION,  I.  1. 

IV.  Construction. 

1.  Of  words  importing  either  a  past  or  a  oon- 
current  consideration,  481.  Contract,  !▼> 
1. 

2.  «At  least  sixteen  days,"  854.  Cb«. 
tiobabi,L 


TITHES. 


TRESPASS. 
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TITHK. 

I.  CommatAtion :  eonfiimation  of  fonner  oom- 
matotionf. 

Koabling  oUom  impentir«. 

8UL  5  A  e  Viet  c  64,  ■.  7,  enaets  that, 
when  the  Tithe  Commissionen  are  preparing 
their  award  under  itat.  6  A  7  W.  4,  o.  71,  if 
any  agreement  for  commntation  of  tithe,  Ae., 
shall,  preTioosly  to  that  Ae^  bare  been  made, 
whioh  is  not  of  legal  validity,  but  appeare  to 
the  Gommisaionen  to  give  a  fair  equivalent 
for  the  tithe,  Ao.,  they  tkaU  be  empowered  to 
eonfirm  euoh  agreement;  and,  if  the  equiva- 
lent be  not  fair,  they  shall  nevertheless  be 
empowered  to  oonftrm,  and  to  award  suoh  rent- 
eharge  as  will  make  up  a  proper  equivalent, 
and,  subject  to  sueh  eooflrmation  and  award, 
to  extinguish  the  right  to  tithe. 

Held  that  this  clause  is  imperative,  and 
sot  merely  permissive,  if  the  agreement  be 
such  in  its  nature  and  otreumstanees  as  the 
clause  was  meant  to  eomprehend. 

An  agreement  was  made  in  1097,  between 
the  impropriator  of  a  parsonage,  the  vicar, 
and  certain  landowners  of  the  parish,  where- 
by the  tithes  and  glebe  were  commuted  for 
allotments  of  land  and  annual  payments. 
Some  of  the  landowners,  parties  to  the  agree- 
ment»  refusing  to  fulfil  it,  the  others  filed  a 
bill  of  equity  against  them,  and,  on  their  sub- 
mission, a  decree  was  made  in  1699,  confirm- 
ing the  agreement.  In  1707  an  additional 
agreement  was  made,  for  a  farther  yearly 
payment  to  the  vicar,  in  lieu  of  small  tithes. 
The  agreements  were  not  in  themselves 
legally  valid,  for  want  of  proper  parties,  and 
from  other  defects.  Allotments  were  made 
and  accepted,  and  the  annual  payments 
rendered  and  received,  down  to  1812.  A 
vicar  was  inducted  in  1796,  and  received  his 
stipulated  payment  down  to  1811,  in  igno- 
rance of  its  origin,  which  he  then  discovered, 
and  Uiereapon  immediately  gave  the  land- 
owners notice  of  determining  suoh  payment 
Part  of  the  land  allotted  to  him  in  lieu  of 
tithe  had  never  come  to  his  possession ;  the 
rest  he  offered  to  give  up.  On  the  expiration 
of  his  notice,  he  filed  a  bill  against  certain 
of  the  landowners  for  subtraction  of  tithe, 
praying  an  accoant  They  alleged  in  defence 
the  decree  of  1699,  Uie  agreement  of  1707, 
and  the  subsequent  performance;  but  an 
account  was  decreed,  and  the  defendants  then 
paid  five  years'  arrear  of  tithe.  In  1819  the 
impropriator  filed  a  bill  against  the  vicar ;  in 
that  suit  the  agreements  were  relied  upon  and 
disputed,  and  the  bill  was  dismissed  by  a 
decree,  which  was  confirmed  on  appeal.  A 
tenant  of  the  impropriators,  who  had  withheld 
his  tithe  while  these  proceedings  were  pend- 
ing, then  paid  his  arrears  to  the  vicar.  Neither 
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of  the  agreements  was  acted  upon,  so  &r  as 
they  related  to  the  vicar,  after  1812. 

Held  on  mandamus,  and  demurrer  to  return, 
that  agreements  so  ciroumstaneed  were  not 
such  as  the  Legislature,  in  stat  5  A  6  Vict 
c  54,  s.  7,  intended  the  Commissioners  to 
confirm,  and  that,  to  a  mandamus  requiring 
them  so  to  do,  the  above  facts  were  a  suffi- 
cient answer. 

The  mandamus  required  the  Commissioners 
to  confirm  the  agreements,  and  also  to  decide 
certain  suits,  and  a<iyudieate  on  certain  ques- 
tions relative  to  claims  of  Utho  by  the  im- 
propriator and  vicar.  Held  that  the  man- 
damus, being  bad  as  to  the  confirmation,  was 
invalid  altogether.  Begina  v.  Tithe  Com' 
mieeionere,  459 

n.    Invalid    oommntatioi\s    that   have   been 
abandoned,  459.    Ante,  I. 


TITLE. 
L  In  question,  in  eonnt;]^  court,  710.    CouinT 

COUBT,  IIL 

II.  In  stranger,  66.    Tbbspass,  IL  L 

III.  To  goods  sold. 

1.  When  not  warranted,  621.  VnimoRfl,  IV.  2. 

2.  On  sale  of  personalty,  504.    Bxboutou. 
V. 

TRANSPER. 
Of  share,  206.    Call,  L 

TRANSPOSITION. 
In  construing  documents,  266.    DinsB,  IL 

TRAVERSE. 
Of  premature  allegation,  482.    Accoukt. 

TREASURER. 
L  Order  to  pay. 

1.  To  pay  himself,  793.    Poor,  XX.  8. 

2.  Action  for  not  psying,  759.  CoHiiRTALy  IV 

n.  County.    CouHTT  Trbasurbb. 

TRESPASS. 

L  Liability  of  Judge  in  trespass,  841.    Covnr 
Court,  L  1. 

n.  Pleading. 

1.  Title  in  stranger:  plaintiff's  possession.^ 

Declaration  in  trespass  quare  dausum 
fregit:  plea,  freehold  in  defendant:  Replica- 
tion, that  defendant  before  the  time  when, 
Ac,  demised  to  R.  for  a  term,  and  R.,  before 
the  time  when,  Ac,  entered  and  became  pos- 
sessed, and  the  term  oontinned  lill  the  time 
when,  Ac. 

On  demurrer,  replication  held  good.  J?yan 
V.  Ckirk,  61 

2.  Liberum  tenementum,  65.    Ante,  1* 
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TRIAL. 


VENIRE. 


TRIAL. 
Amendmeiit  At    Ambitdxbiit. 

TRUSTBB. 

I.  For  the  Crown,  911.    OKOWir,  11. 1 

II.  Of  benefice,  139.    Adtowbow,  L 

TUBNPIKB. 
Width. 
Under  nulwAj  bridges,  689.    Bbukib. 

UNCBRTAINTY. 
In  some  of  the  termi  of  a  contraot,  728.    Dx- 

OLARATIOir,  L  1. 

UNION. 

I.  Admtaeions   bj   clerk    to    gnMrdiani,   2S7. 
Poor,  XII.  1. 

IL  Generally.    Poon. 

USBR. 
Of  lands. 
Ab    dUiinguished   from   appropriation,    81. 
Crown,  1. 1. 

USBS. 

Conveyance  to. 
Appointment  how  pleaded,  482.    Aocoukt. 

VALUB. 
Rateable.    Poor,  VL 

VBND0R8  AND  PTJRCHA6BR6. 

First  :  Real  property. 

I.  Power. 
Statutory  power  of  sale   not  implied   from 
another  party's  statutoiy  power  to  parchase, 
902.    Company,  X.  4. 

IL  Time. 
Point  of  time  at  which  a  shareholder  in  a 
building  club  becomes  a  purchaser  of  his 
share  in  the  estate  bought,  110.    Poor, 
XLl. 

III.  Evidence  of  sale. 

1.  Not  mere  user  for  purposes  of  statutory 
easements,  81.    Crown,  1. 1. 

2.  Absence  of  proof  of  enrolments  required 
by  statute,  81.    Crown,  I.  1. 

Secondly  :  Of  goods  and  chattels. 

IV.  Vendor's  tiUe. 

1.  After   creditors    old  for  administration, 

504.      EXKCDTORS,  V. 

2.  When  not  warranted. 

Assumpsit  by  purchaser  against  venaor  of 
goodff,  on  an  alleged  warranty  that  vendor  had 
title  to  sell;  count  for  money  had  an>l  re- 
ceived.    Plea:  Non  assumpsit    The  defend- 


ant at  a  sheriff's  sale  bonght  the  goods  froia 
the  sheriff  for  18^. :  the  plaintiff,  who  was 
also  at  the  sale,  bonght  defendant's  bargain 
of  him  for  51.,  and  paid  him  the  2ZL  Defend- 
ant  paid  the  sheriff  the  181.,  and  the  sheriff' 
began  to  deliver  the  goods  to  plaintiff;  bat 
they  were  then  claimed  as  not  being  the  pro- 
perty of  the  execution  debtor,  and  were  reco- 
vered by  the  true  owner. 

Held,  that  there  was  no  impaea  wamntj 
by  the  plaintiff  that  he  had  title,  nor  any 
failure  of  consideration ;  the  plaintiff  having 
paid  the  232.  to  the  defendant,  not  for  the 
goods,  but  for  the  right  which  defendant  had 
acquired  by  his  pnrchase ;  and  that  this  con- 
sideration had  not  failed.  Chapman  r.  Sjpei 
ler,  621 

V.  Of  shares. 
Omission  to  register  transfer,  206.    Call,  L 

VL  Of  a  bargain. 
Wherein  it  differs  from  a  sale  of  the  goods 
themselves,  021.    Ante,  IV.  2. 

Vn.  Conditions. 

1.  Distinction  between  condition  that  vendee 
shall  pay  and  lien  for  price,  490.  Agrnt, 
L 

2.  Payment  of  bills  drawn  for  price  by  agent 
on  vendee  principal,  490.    Aornt,  L 

VIII.  Warranties. 

When  not  of  title,  021.    Ante,  IV.  2. 

IX.  Time. 

Effect  of  its  being  left  uncertain,  728.    Db- 

CLARATXON,  L  1. 

X.  Place. 

Effect  of  its  being  left  nnoertain,  728.    Db- 

CLARATION,  L  1. 

XL  Passing  of  property  to  vendee. 

1.  When  only  eonditional,  490.    AaRvr,  L 

2.  From  vendee's  agent  to  vendee,  496. 
Agent,  L 

XII.  Lien  for  price. 
Distinguished  from  condition,  490.    Agbrt, 
L 

XIIL  Payment 
What  tender  of  amount  of  bills  not  equhra 
lent  to,  490.    Agbnt,  I. 

XIV.  Usual  documents. 

Effect  of  invoice  and  bill  of  lading  respect- 
ively as  indictting  transfer  of  property, 
490.    Agent,  I. 

XV.  Profit 

Expected  profit^  insurable,  and  how  insuredf 

034.      IVSURANCR,  I. 

VENIRE. 

Jury  process  in  criminal  eases,  148.    Comn 
UACY,  I.  1. 
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WRONGDOER. 
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VBNIRB  DB  NOVO. 

In  erimiul  cMes. 
Bntry  on  the  noord,  31.    Affidattt,  I. 

VENUK. 

Effect  of  omitting  in  order  of  jastioes,  221. 
PooB,  XIV. 

VERDICT. 

Judgment  non  obetante  veredioto,  869.    PRo- 
HiBiTXOH,  in.  2. 

VERIFICATION. 
Page  482.    Accovht. 

VICE-CHANCELLOR. 
Committal  hj,  554.    Habeas  Corpus,  L  1. 

WAIVER. 

I.  By  admiuion  under  general  role,  202.    Ad- 
mission, I. 

IL  Of   diseontinaance  in   jury  process,  148. 
Conspiracy,  1. 1. 

IIL  Of  irregularity,  446.    Appbaraiicb,  I. 

WALES. 

Welsh  attorney  practising  in  courts  at  West- 
minster, 388.    Attornky,  I. 


WARRANT. 

Effect  of  its  being  directed  to  wrong  constable, 
or  only  to  the  gaoler,  or  of  its  having  no  ex- 
press direction,  759.     Committal,  IV. 

WARRANTY. 
Title  to  goods,  when  not  warranted,  621.    Vbm- 

DORs,  rv.  2. 

WATER. 
Abstraction  of,  firom  canal,  122.    Canal,  L  1. 

WAY. 
L  Width  under  railway  bridges,  689.    Briims. 
II.  Highway.    Highway. 

WILL. 
Construction  of.    Dcvisb. 

WRIT. 

Return  days :  continuances  awarded  before  full 
term,  148.    Conspiracy,  1. 1. 

WRONGDOER. 
Page  65.    Trespass  II.  1. 
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